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ABSTRACT

FRACKING AND GOLDILOCKS FEDERALISM: THE TOO LOUD, DO QUIET AND

JUST RIGHT POLITICS OF STATES AND CITIES

Wicked environmental and energy challenges oftegir@ate where energy, the
environment and economics intersect (Rittel and Méeli973). Fracking is one such example.
As a practice, it has prompted a certain amoupbbfical debate at both the state and municipal
levels. Proponents argue that natural gas extractieates well-paying jobs, helps grow and
revive stagnant economies and that it providesear®er’ burning energy source. Its opponents
counter that the technique produces a number of@maental harms such as air pollution,
surface and groundwater contamination, places rmadds on infrastructure and causes
geological instability (Davis 2012).

Ranging from intergovernmental battles to coopeeatelationships, the politics of
fracking are reshaping the relations between n@didnds, city hall and the statehouse. To
explore the ‘second order’ dynamics of frackings ttissertation asks several interrelated
guestions. What are the state and local institatioaules and informal norms governing state-
municipal relationships when it comes to hydratriacturing? To what extent do municipalities
regulate fracking and what are the types of citieleegulation? Finally, why are some cities
willing to pass land use policies that challengartktate’s natural gas extraction goals and
preemptive authority and others are not?

To answer the questions above, | consider the seaater dynamics in the context of
Colorado, Texas and Ohio and a sample of citieaagh state. Each state has a high number of

citizens living near gas wells, but offers citiegldowns varying degrees of land use authority.



To elucidate their second-order relationships andhohics, each chapter tests potential
explanatory variables originating from studies ¥ieonmental policy, democratic theory and
urban governance. Results suggest that both meweed (environmentalism and mobilization)
and micro level concerns (percentage of owner dedupomes and median home values) can
affect second order relations and the willingngds@al communities to exert more municipal
autonomy and challenge their state. My findingeio#f more complete picture of second order
federalism and strengthen the scholarly and appimeterstanding of two key American political

institutions.
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Fracking and Goldilocks Federalism:C'Itlr?gt'?cr)j Loudlo Boft and Just Right Politics of States
and Cities?

How states and municipal governments govern natasalurces is an important
intergovernmental question and one that has prafamplications for environmental quality,
economic development, public safety and federaliBmeir shifting relationships, or second
order federalism/devolution, reflects the evolvagplication of formal
statutes/ordinances/police powers, the dynamicaatipolitical contests, the rhetorical and
legal strategies employed by intergovernmentalra@ad the informal norms and operating
procedures that influence institutional behaviarg goals. Second order relationships and
outcomes are also diverse. They may be positivecaltaborative, or beset by inter-
organizational and intra-organizational conflickt&nt research has identified these dynamics in
foreign policy, welfare reform and fiscal federatignd enforcement of the Clean Air Act.
Noticeably absent, however, are projects addresstgral resource governance and hydraulic
fracking?

The picture of second order relationships is incletep First, fracking is considerably
different than the topics traditionally studiedd$®cond order scholars. The practice generates
real, unpredictable and tangible costs and bertefgsate and city governments. Effects are not
uniform and are location-specific. Some cities egmee significant, dangerous and widespread
quality of life disruptions via spills, accidentsdathe presence of new industrial development in
residential neighborhoods and near schools. Contresralso do not receive benefits equally.
Job growth and rising home values due to extract@ononly take place in specific locales.
Applicable state structures, the municipal govemirsehistorical experiences, its expertise,

access to information and its environmental anchecoc goals further shape fracking’s real and

! Especially the state-local working relationshipatthave governed hydraulic fracturing since 2008.



perceived costs. The unequal distribution of casts, capacities, receptiveness and benefits
add another layer of complication that likely cdmites to episodes of second order conflict,
avoidance and cooperation. Each relationship ‘tgpeaks to the complexities of contemporary
intergovernmental environmental management.

What follows in this chapter is a broad overviewratking's politics in the second-order
context. It begins with an introduction of the leganciples that govern the relationship
between states and local governments: Dillon’s Rtk Cooley Doctrine and the legal space in
between (Hodos 2009). It then pivots to an ovenaédvacking. Particular attention is paid to
where this activity is occurring and the locati@iguture development, its frequently cited
justifications and benefits and the most prevabeiques. The chapter then takes a sharp turn
towards applicable national, state and local reagra that address natural gas extraction and
development. It concludes by addressing state-letationship drivers in selected states. As
will be explicated throughout, state and city nelaships exist within a web of applicable and
often ambiguous state laws and state organizatginattures, but also locally centered concerns
related to water supply and quality, air pollutiorfrastructure, public safety and residents’
quality of life and a nascent but powerful notidrcommunity rights.

Problem Background

The federal-state-local system is inherently im@sgnmental (Zimmerman 1995;
Walker 1995). The participation of state and lagalernments in environmental policy
implementation, however, is relatively recent. Begng in the 1980s, many federal
environmental regulatory regimes shifted power fiMashington D.C. to the various
statehouses and city halls across the country (&ef899; Scheberle 2004). This represented a

change from a top-down and hierarchical system¢hvhccording to critics, stifled innovation,



drove up transaction costs and failed to effeciaeldress emerging environmental issues
(Fiorino 2001, 2006; Klyza and Sousa 2007). Devotusupporters argued that new actors,
including city and county governments, were bgitesitioned to address stubborn
environmental problems like climate change, biodiitg and non-point sources of pollution
(Fiorino 2006). Advocates also insisted that bypsfarming the respective roles of the private
and public sectors, new organizational paradignugdcioetter manage the complex and cross-
jurisdictional reality of many environmental issy8etsill and Rabe 2009; Davis 2014; Krause
2011; Hempel 2009; Opp and Saunders 2013; Rabe 20@6; Stoker 1998; Vig and Kraft
20009).

Today, the inclusion of state and local policymakiarenvironmental protection is
becoming the preferred method of environmental leggun and policy implementation (Scholz
and Wang 2006). As sub-national units of governsibetome more involved, they are
developing new resources, competencies/skills enel$ of technical expertise. Despite the
overall growth of organizational capacities, cibdacounty entities still vary in their knowledge,
staffing, willingness/commitment, funding levelsstorical experiences, constraints and
opportunities relative to environmental policy grdtection (Rabe 2004, 2006; Betsill and Rabe
2006). The intergovernmental administration of emwinental programs is further complicated
because many federal laws require the participatioordination and organization of multiple
levels and units of government (McGuire 2006). $@mmne issues and in some states, the reaction
to growing environmental commitments and respohés is cooperative and collaborative
working second order relationships. In others, mgtand conflict dominate state-municipal

interactions and ‘loud’ relationships result.



Much like the more frequently studied federal-staienection, state-municipal
relationships are not immune to conflict and cotatiésn. Krane, Ebdon, and Bartle (2004) argue
that state-local conflicts are as old as the Un8tates. Recent studies of bottom-up activism
have found municipalities weighing in on nationabdtes include the U.S. Patriot Act, U.S.
Policy towards South Africa during Apartheid, Upslicy towards the Contra rebels, the second
Irag War and protests against corporate food (HA98gl; Riverstone-Newell 2012; Shuman
1992). And, in many of these cases, cities havdnesitated in symbolically criticizing and
tangibly challenging the policies of higher levefggovernment.

The Legal Environment

Municipal activism exists in a murky legal enviroamt. Unlike states and the federal
government, which both have some constitutionalbugded authority; city governments are
creations of their states. They typically lack toastitutional and legal authority to force higher
levels of government to consider their interests policy preferences. Yet, they are not bereft of
political tools to promote and protect their intee Riverstone-Newell (2012) likens them to
interest groups, who, after failing to successfolygain and negotiate with state elected or
regulatory officials, can resort to outsider stgats such as protests, press releases and press
conferences to assert their preferences. Localbtralgo opt to use their own authority to pass
local land use or health and safety ordinancesctivafacilitate or impede federal and state
environmental/energy related goals (Berman 2008¢c#&d 1999; Sherman 2011; Wright 1978;

Zimmerman 1995; 2012).



Legal Doctrines: Dillons and Cooley Rule(s)

Through the intergovernmental management and ingaéation of environmental
policies substate governments have developed newrees, capacities and levels of technical
expertise (Berman 2003; Betsill 2001; Krause 2QRdhe 2006). Despite these developments,
they still operate in a legal environment estaleltsHegislated and oftentimes dominated by the
state. While states vary in the discretion and rmutoy they grant to city and county
governments, each has retained the authority ermé@te the power and scope of second order
relations. States also typically establish the saafpmunicipal powers and responsibilities
including the powers to regulate land use (zoningjural resources, environmental protection
and public health/safety (Bowman and Kearney 2011).

Two legal doctrines define the allocation of powleesveen states and municipal
governments. Each can be placed on a continuunmidingdo the degree it categorizes
centralized or decentralized legal power. DilloRgle argues that power is centralized at the
state level (Bowman and Kearney 2011; Hodos 200&ler this legal doctrine, cities do not
have inherent powers and must seek state legslapiproval or authorization before acting.
Conversely, under the Cooley doctrine, power betvgtate and municipal governments is
shared and legislative authority is often exercisaucurrently. States operating with the latter
are more likely to imbue their local communitiesiwéome inherent powers, especially over
issues that have local-only impacts and inter&snjan 2003; Bowman and Kearney 2011,
Krueger and Bernick 2012).

Judge Dillon in an 1868 case best articulatedtberty of state supremacy by declaring:
“municipal corporations owe their origin to, andigle their powers and rights wholly from, the

legislature. It breathes into them the breathfef livithout which they cannot exist...as it creates,



so it may destroy” (cited by Hodos 2009, 52). Tdosception of power places the state as
preeminent and controlling of local units of govaent. Under this regime, city governments
may regulate in policy areas only after the StpexHgically authorizes them to do so. Scholars
have documented several impacts on municipal apestCity budgets, for example, are under
the auspices of the state, constraining localditalo raise and collect revenues (Benton et al.
2007). Dillon’s Rule also places an expensive gaeernmental burden on local governments.
City officials must expend time and other resouttobbying state lawmakers to approve bills
that authorize local authority and to reject legfisin that restricts this authority. The National
League of Cities (2013) reported that in a typier in an average centralized state, cities and
counties file up to 2,000 special acts, requestisesemptions by and from state government.
Dillon’s Rule is guiding unless there is a constdnal or specific legal limitation that restricts
State power.

Because of Dillon’s inflexibility and rigidity, manlocal governments pushed for an
alternative legal relationship with the state, lzttulated by the Cooley Doctrine. Under it,
substate governments enjoy greater “home rule”ipiavs, more autonomy from the state and
the right ‘to be left alone’ by the state. The feamork also expresses an inherent right of local
self-government and determination, i.e. home rde iis absent in states adhering to Dillon’s
Rule (Berman 2003). The National League of Citi#¥13, NP) defines this right as the
“delegation of [self-determination] power from thiate to its sub-units of governments
(including counties, municipalities, towns or towiss or villages),” often known as home rule.
In practice, however, municipal powers and autlyarén be restricted by the State to cities of a
certain class or size and by field/subject are& Choley framework is likely to lead to

numerous legal challenges and uncertainty as smeeded to sort out a variety of questions



such as what constitutes solely a “state” issuatwghinherently a local one and what is a joint
“state-local” issue (Berman 2003).

Dillon’s Rule and Cooley Doctrine in Practice

The Cooley-Dillon dichotomy oversimplifies a comyplend shifting set of second order
relationships. In practice, only 31 of the 39 Difl® Rule states apply the rule unifornilfhe
remaining states use the rule more selectivelydasdhe size, class, policy, the jurisdictional
type or the location of the community (Boscarind20Bowman and Kearney 2012; Richardson
2011). A similar dynamic is evident with Cooleytst(Richardson 2011). Thus, to portray
centralization and decentralization as a politidgad’ fails to account for the rich diversity of
power allocations between sub-national and loca wi government. No state has completely
centralized decision-making authority nor has agyolved authority completely to its local
governments. Conversely, all city governments hateaned some authority to control their own
affairs (through both regulatory enactments arategries of persuasion) and each state has kept
enough authority to establish boundaries for lacslon (Berman 2003; Bowman and Kearney
2011; 2012; Krueger and Bernick 2012; Zimmermans12912).

Less formal mechanisms also shape state-locaicesatState and city officials interact
with one another through managerial and stakehalevorks and develop personal and
working relationships. They also collect and reeanformation that affect one another albeit
they attach differing levels of saliency to piecésnformation. Finally, each adopts rhetorical
and political strategies to redefine problemsuefice others to set each other’s agendas, to
establish issue boundaries and to achieve poliajsg@erry 1989; Browne 1996; Heclo 1978;

Krueger and Bernick 2012; O’'Toole 1997; Shipan ¥ottlen 2006).

2 The application of either doctrine is typicallytaslished in State Statute or articulated by aeSEaturt decision
(National League of Cities 2013, NP).



Why Fracking?

The politics of hydraulic fracturing offer an iddahs to study state-local environmental
governance and management for several reasons.deipport and opposition do not fall neatly
into traditional ideological categories. Davis dfigk (2014) found that while Democrats more
inclined to register opposition when compared tpubdicans, partisan elites are bucking their
parties relative to natural gas development antesselated to second order federalism. Despite
this nascent polarization, Democratic elites, idolg the governors of Colorado, Wyoming and
lllinois support the practice. Part of its appesatihat both economic developers and some
environmentalists view natural gas as a solutioectanomic malaise and climate change
(Boudet, Bugden, Maibach, Roser-Renouf, Leisero@@¥4; Davis 2012; Vig and Kraft 2009).
Third, whether because of inability, obduracy @& ldck of legal authority, the federal
government is not the principal legal and politiaaetor regulating fracking. This void enables
states and cities substantial policy latitude amétes a political environment conducive to the
study and evaluation of second order dynamics.

Hydraulic Fracturing in the United States

According to the Energy Information Administratiestimates, the United States holds
2,119 trillion cubic feet (TCF) of recoverable naiugas. Of this, 60 percent is unconventional
gas and trapped in underground shale rock or @xhfdrmations. Although fracking has been in
practice for over fifty years, recent advancesarizontal drilling and extraction technology
have made recovering large amounts of unconventgasaeconomically feasible.

Technological advancements, alongside strong gigreals and favorable federal policies have



led to substantial increases in natural gas praalyodften in urban and suburban communities,
mostly via fracking (Lucas 201%).

Below is a map of shale plays in the lower 48 statéhere are three major regional shale
plays — the West (Colorado, Wyoming and New Mexitlo@ South (Texas, Louisiana and
Oklahoma) and the Mid-Atlantic (Pennsylvania, OiNew York, Michigan and lllinois) (EIA

2009).

Shale plays Bazing
EEEE Current plays " Mixedshale &
| Prospective plays halk play
Stacked plays
" Shallowest/ youngest
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Source: Energy Information Administration based on data frc
Updated: May 9. 2011

Figure 1.1 U.S Shale Plays

Source: EIA 2009

As an extraction technique, hydraulic frackingimm@e. Preparations begin with
site/well identification and an application for tregjuisite permits and licenses. Once state
regulators issue the applicable permits, drillisgally begins (a typical site includes a 10,000
foot vertical well with attendant horizontal dnilly). Next, drillers concoct a high-pressure blend

of sand, water and a unique chemical cocktail ajett it into shale formations, which fracture

® Fracking can triple the output of a traditionattiel well and is currently being used to increpseduction in
more than 90 percent of all U.S. gas wells (LudElL).



and release the trapped gas. While the exact catigpoand volume is related to the well type,
geologic formation and ecology, its typical compiosi is approximately 90% water, 9.5% sand
and 0.5% proprietary/trade-secreted chemicals @©2012; EPA 2011; Fisk 2013; National
Conference of State Legislatures 2010). Eventuallgh of what is injected returns to the
surface; it can include radioactive chemicals sashadium and barium. This can be stored in
above ground tanks, surface frackwater pits octegkinto underground wells (Haluszczak,
Rose and Kump 2013).

Prospective Benefits

Natural gas production and consumption are nearigglden age. As an energy source, it
comes with a number of advantages. First, nat@slpgoduction generates economic benefits
including job creation, infrastructure and new mawes. Second, natural gas generates millions
of dollars in revenues in the form of severancesaand impact fees for state and local
governments (Davis 2012; EIA 2012; EIA 2012a; E12). The third benefit is environmental.
Relative to fossil fuels, natural gas burns cleameat its use in place of other fossil fuels can
slow down the effects of anthropogenic climate geafEPA 2012, 2011; Tomain and Cuhady
2004)%

Economic

State and local governments often charge sevetares or collect impact fees to
mitigate the infrastructure and environmental @fexf natural gas mining. For many states and
local governments, these additional revenues @&k @s many states have cut income and

property tax rates in recent years (Davis 2012;n\&taand Shapiro 2013). Utah, for example,

* Scientists and environmentalists dispute fracldnmgnefitsHowarth, Santoro and Ingraffea (2011) for example,
noted that fracking’s greenhouse gas footprintigtmarger than conventionally drilled wells andh ¢ 20 percent
greater than coal when it is measured on a 20tymaaline.

10



collects a severance tax ranging from three petoeinte percent and a .2 percent conservation
fee (in FY 2011). The fees generated over $65 onilfor the state’s general fund (Salt Lake
2012). In 2012, North Dakota, the State’s 11.5 @erseverance tax generated $1.9 billion
dollars, up from $83,000 dollars before the discpwand subsequent drilling in the Bakken
Formation. Even in industry friendly Texas, thet&tollects revenue from oil and gas
extraction. In 2011, state oil and gas revenuesméed $2.7 billion (Prah 2013§.Gas
development also decreases high capital costskingtadvantage of a ready-made infrastructure
in terms of distribution and transportation. Natgas, for example, already powers nearly half
of all U.S. households, meaning that if productiontinues to grow, much of the pipelines and
delivery systems are in place (EIA 2012b).

Local governments also benefit from hydraulic fuactg. Since 2010, the Pennsylvania
counties of Bradford, Washington, Tioga, Lycomimgl &usquehanna, for example, each have
collected over $4 million dollars in impact feas.Golorado, of the $175 million collected in
state severance taxes, approximately 50% wenet®#partment of Local Affairs in fiscal year
2012. Of this allocation, the department distrilduf@% of these collections to local government
via funded projects, with the remaining dollargrilisited directly to local governments (COGA
2013a).

Proponents of fracking also cite job creation asason for expanded urban drillihghe
job creation ‘frame’ is particularly attractive state and municipal policymakers in rust belt
states (Davis 2012). In Pennsylvania and West Niagidrilling in the Marcellus Shale has

created upwards of 57,000 jobs already (Jacksoh)201Colorado and New Mexico, oil and

> The state levies a tax of 7.5 percent on natwala;d 4.6 percent on oil.

® The authors point to a number of variables thatgiot price including demand of natural gas asrspartation
fuel, pipeline costs, environmental regulations emein export markets (assuming no requisite inergasupply).
Boersma and Johnson (2012) caution that despite saanket elasticity and regulatory uncertaintyrent prices
are expected to remain low, depressing the den@mkfv investments.

" Much like its environmental benefits, natural gasverall employment impacts are disputed territory
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gas jobs total over 137,000 and 105,000, respégfiiraythorn 2013; Noon 2013). Ohio’s

natural gas industry claims that it will create 0280,000 new jobs by 2015, although a study by
the Ohio State University places that number cles@0,000 (Louis 2012). Industry jobs are

well paying. The average job in New Mexico, for exade, pays $39,525 but the mean for an oil
and natural gas job is approximately $86,000 (N2@13; Warner and Shapiro 20F3).
Advocates, in short, highlight favorable econonasgeasons to support expanded natural gas
production.

The employment benefits of fracking extend to nomdpcing states. A single well
requires more than 2,000 tons of sand throughstifétime, leading to job growth in industrial
frack sand operations and sectors. Wisconsin'sjehtion efforts, exemplify the potential
economic benefits to non-producing states. Pri@0@8, the State had fewer than ten sites in
which industry mined sand; today, the state repmr&s 100 such facilities, supporting over
2,000 jobs (Redden 2013). Opponents, however, thatrindustrial frack sand operations are
subject to the boom and bust cycles and risks emnd®enenergy development and economics
(Gazette Editorial Board 2014).

Environmental and Security Benefits

Supporters also extol natural gas’s purported enmiental and national security
benefits. Expanded natural gas production contbtd American national security by
supplying end-users with domestically produced gymddomestic gas adds the ancillary
economic benefit of smoothing fluctuations in priexause it is less vulnerable to geopolitical

security risks and may help prevent future oil wd@main and Cudahy 2004). Natural gas is

8 Nationally, the expansion of fracking has suppo@&edmillion jobs (projected to reach 3.5 milliop #035),
raised household income by nearly $1,200 and hasrgted over $283 billion of economic output assnead by
gross domestic product (GDP) (Efstathiou Jr. 2012).
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also environmentally friendlier when compared toentfossil fuels. When burned, it emits less
pollution and climate change causing greenhousesg®y refining it, operators may convert it
into future and current uses. In the future, nat@a processed into pure hydrogen may power
fuel cell vehicles. Current technologies can alspdfit. Both power plants and gas-powered
vehicles (municipal cars and buses) and even sameperators use liquefied natural gas as
their primary fuel source (Roberts 2004).
Natural Gas Renaissance

Due to the economic, environmental or security benenatural gas has enjoyed a
renaissance in recent years (Warner and Shapir®) 2012010, total gas extraction totaled over

25 million cubic feet (MMcf). The EIA expects tmsimber to reach 40 million MMcf by 2020.
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Figure 1.2 Total Gas Withdrawals
Source: EIA 2013a
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Driving the upsurge in natural gas production drelrtumber of wells is most certair
hydraulic fracturing. Analysts at the EIA expedttinatural gaconsumptiorwill continue to

grow and will account for at least half of all Urgatural gas producin by 2035.
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To summarize, proponents of fracking argue thattaates well-paying jobs, generates
badly needed revenues for state and local governsn@auces the need to import oil and gas
from geopolitically unstable regions and producédemner’ energy source. Recognizing these
benefits, state and municipal policymakers contitoukeirn to natural gas as a likely solution to
achieving multiple goals: satisfying the countrgisergy appetite, mitigating the emissions of
climate change causing gas and as a way out @iutlient economic malaise (Boersma and
Johnson 2012; Davis 2012).

Environmental Costs

Opponents counter that fracking is a source farralrer of environmental and social ills
(Davis 2012). Critics claim that it threatens ailafity in terms of releasing dangerous air
particulates and methane, a potent greenhousdlgag.add that fracking threatens concerns for
surface and groundwater quality and adds a new nieémia scarce water supplies. Finally,
fracking can disrupt quality of life through incees in dust contamination, truck traffic and
noise and by placing new pressures on local sexyleisk 2013).

Public Health and Air Quality

Fracking releases air pollutants including methame other air particulates that have
detrimental public health impacts including nerveystem, immune and cardiovascular
systems, skin, respiratory, kidney gastro-intestienges and cell health (Colborn, Kwuiatkowski,
Schultz and Bachran 2011). A Colorado study founad drill sites were associated with
increases in acute and chronic health impactsdiurespiratory ailments and the presence of
cancer clusters (Kelly 2012). In Garfield Countpl@ado, for example, approximately 460 gas
wells released approximately 30 tons of benzenenawunt twenty times greater than the

volume emitted by large-scale oil refineries (EG\8@ 3). Other studies point to a link between
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fracking and poor air quality. Sites located neiaeBale, Wyoming, reported ozone pollution at
124 parts per billion (ppb), 67 percent higher tt@EPA’s maximum daily limit and giving the
rural area air quality worse than Los Angeles (Assted Press 2011; Kuster 2012).
Water

The practice is associated with perturbations itemguality. Drilling operations, deep
well injection (a method of disposing of flow backpills and poor well integrity each can
threaten ground and surface water quality (RabeBamitk 2013; Wiseman 2009)Recent
research downstream from a fracking wastewatett piaWwestern Pennsylvania, for example,
detected unusually high levels of harmful and radive elements (bromide and radium), salts
and metallic compounds. Radium, which can entefdbé chain, is linked to leukemia clusters.
Bromide rates are also concerning because it rgattthlorine to form toxic compounds
(Main 2013, N.P.). Finally, salinity concentratiomsre 200 times the legal limit established in
the Clean Water Act (CWA).
Quiality of Life

Fracking can disrupt quality of life and straindbmfrastructure, especially in rural areas
(Jacquet 2014; Kuster 2012; Ladd 2013). Rabe amtiB(2013) catalog fracking’s localized
impacts to include truck traffic, dust contaminatiaoise and distrust between citizens and
governmentsfee alsaViseman 2009). Unincorporated areas or communitigsut zoning
restrictions often face even more intense landouséity of life impacts. Even when robust and
restrictive zoning rules are in place, land usemilag cannot abrogate a firm’s property rights or
its right to access the mineral estate. Theseding have the potential to disturb nearby
neighborhoods and communities with additional @unst noise and pollution (Wiseman 2009).

Impacts to local transportation infrastructure barmuch more costly. New York State, for

° Up to seven million gallons of water for each kiag operation (Groat and Grimshaw 2012).
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example, estimated that if it were to permit frackithe costs for road repairs and enhancements
would reach between $211 and $378 million dollarS exas, the state’s Transportation
Commission has already authorized an additionalrdlibn in road repairs for areas within the
Barnett and the Eagle Ford shale plays (Efstathio2012).

Resident quality of life can also be impacted bgdan industrialization brought about by
gas drilling (Davis 2012; Opsal and O’Connor SheR2014). Jacquet (2014) observed that high
rates of gas development contribute to poorly ptaiheind vulnerable development patterns.
During the height of extraction, resulting induslidation contributes to overtaxed local
infrastructure, second-rate construction of new é®@and businesses, higher costs and demands
for services and uncoordinated land uses and bgilsites. The cumulative effect, Jacquet
contends is that residents, whose quality of lde Himinished, look to move elsewhere. Long-
term effects can be even more pernicious and hatmfyuality of life, especially once the
‘boom’ subsides. Many of the new buildings, foample, are likely to be vacant or left
incomplete, which can contribute to increasing ermates. Workers may also be left
unemployed and seeking to relocate to the nextrfbdown, exacerbating budgetary pressures.
Employment Realities

The expectation gbb growth due to natural gas production is hotgtested territory.
Critics argue that employment estimates are irdlated that actual employment number are
much lower. They argue that broader recovery tffeave, rather than expanded natural gas
production, remains behind the small gains in mactufing jobs (Songer 2014). Challenges in
measuring employment impacts are further complithiethe intense politics surrounding
natural gas. In the Pennsylvania gubernatorial, fracexample, incumbent Republican

Governor Tom Corbett’s campaign claimed that fragkemploys over 200,000 people, a
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number that includes both direct and indirect jdiige State’s own Department of Labor and
Industry, however, reports slightly over 30,000ustity jobs. Foran (2014) explained that the
gap may be the result of different ways to meagpbereation. The smaller figure are those
individuals directly employed by industry (natugas extraction, well drilling, and pipeline
transportation). The larger number by comparisaiuntes jobs created or supported in the
supply chain and includes occupations ranging fii@aght trucking to street and road
construction.
The Policymaking Environment

The following sections offer an overview of the ipginaking environment enveloping
fracking. It begins with a discussion of the fedi@alicy towards fracking and natural gas. The
latter and more substantive portion delineatesybieal roles and environmental responsibilities
of state and municipal governments and their imeegnmental dynamics.
National Regulation

Sub-national units of government are responsibi¢hie bulk of natural gas regulation
with some federal statutory and regulatory partiigm, as shown in Table 1.4.

Table 1.1 The Federal Role and Fracking

Law Effect
Federal Resource Approximately 270,000 oil and natural gas welldledi in the
Conservation and West since 1980. The Resource Conservation anovieec

Recovery Act (RCRA) Act exempted these wells superfund designation (RCR
History)!° In 1988, the EPA and Congress agreed not to apply
RCRA to oil and gas wastes, overriding objectiansifsome
officials at EPA, which had documented 62 caseshith oil
and gas waste had caused environmental damage (EGWG
2013).

Emergency Planning and | The bill requires companies to disclose the reledse
Community Right to Know| significant levels of toxic substances to the TexRelease
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Act of 1986

Inventory (TRI). The Oil and Gas Acctalnility Project, a
reform organization argues that law should applydnzene,
toluene and xylene, chemicals often used in oilgasldrilling
(EGWG 2013).

TRI usually does not apply to fracking operatiamsgler a rule
that allows wells that produce less than 2,000as#s to avoid
the reporting requirements (EGWG 2013).

Clean Water Act

In the 2005 Energy Bill, Congregsempted all oil and gas
construction facilities from the requirements o thational
Pollutant Discharge Elimination System (EGWG 2013).

National Environmental
Policy Act

Exempts certain oil and gas drilling activities.eTéxemption,
enacted in 2005, shifts the burden of proof toghlkelic to
prove that such activities are unsafe. In 2006204V, the
BLM granted this exemption to about 25 percentlloivalls
approved on public land in the West (EGWG 2013).

Safe Water Drinking Act

Under the 2005 Energy Bo#Act, the Bush Administration
exempted natural gas/fracking operations from dsol the
chemicals used in fracking fluids (EGWG 2013).

Clean Air Act

Recent EPA actions included the iss@aof cost-effective
regulations intended to reduce harmful air pollutio
Regulation is aimed at “reduced emissions compiéto
“green completion,” which is designed to capturse thet is
emitted during fracking operations. It goes intth &ffect in
2015.

The Energy Policy Act of 2005 (EPACT2005) is thedral law that most directly

addresses hydraulic fracking and its environmeniphcts. The law exempted the process from
the Safe Drinking Water Act’'s underground injectaomtrols and from its chemical disclosure
requirements. While, the EPACT2005 is still the lafwthe land, the Obama Administration has

proposed more rigorous disclosure programs andrwa@agement plans and is moving issuing

new rules governing fracking (Mufson 2013). Desfiiese narrow federal interventions and

exemptions, natural gas management remains mostit@and local issue (Klyza and Sousa

2007).
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The State, Cities and the Natural Gas Industry

A common theme throughout this dissertation is $t@tie-municipal interactions have
never been immune to conflict. Regardless of whetieerelationship is collaborative (just right)
or oppositional (too loud), state and municipaliohakers are actively weighing into the
second order debates that concern fracking andrtfoecement of environmental protections.
The relationship can turn on a variety of cause$ s1$ revenue sharing or lack thereof,
withholding impact fees, water availability and ttya air emissions, impacts to housing costs
(both price increases and decreases) and the amartt. Despite this burgeoning bottom-up
action that can lead to challenges to states’ ppeigmauthority, many cities share their states’
goals of increasing development. In other casatgesteek to limit municipal activism, helping
to set the stage for second order devolutionarylictn

Davis (2012) argued that the development of palitycpowerful state level sub-
governments (comprised of industry and trade @ffssiregulatory departments and state
legislators) have favored oil and gas operatioh®s€é closed networks protect industrial
expansion at the expense of environmental proteatim public safet}* Industry backed sub-
governments have effectively precluded and rejelcteal activism and other grassroots efforts
designed to disrupt the status quo. Cobb and El#12) have suggested that this agenda denial
power is especially pronounced when the policy darisacomplex, requires technical expertise
and when industry possesses ample capital andciadaesources.

States, however, are not monolithic supportersamking. State lawmakers from

Colorado and Wyoming have passed more stringeckifrg disclosure rules (Fisk 2013). Other

" Davis (2012) noted that oil and gas sub-governsmciuded firms that engaged in exploration, patitun and
distribution, such as pipeline companies, as weltate legislative committees with exclusive gidion and a
friendly regulatory agency.
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states vary in the extent to which they protectigtband surface water. lllinois mandates that
fracked water be stored in above ground storage \ptiile in other states, surface pits are an
acceptable disposal technique. Finally, in othatestsuch as Vermont and New York,
policymakers have effectively blocked fracking tigh the implementation of statewide bans
and moratoria (Davis 2012).

A number of statewide laws and fairly centralizedgesses govern most natural gas
operations (Davis 2012; EPA 2011; National Confeecof State Legislatures 2010). Operators
begin by applying for a state permit and while gjgecegulations and requirements vary, states
usually require that operators disclose and doctitheir surface and subsurface activities, spill
protocols and well construction procedures. Onceived, operations begin, subject to state
enforcement and oversight, which can be fairlyilagome states. In some states, a public
hearing is required prior to the permit’s issuafizavis 2012).

In most jurisdictions, municipal involvement relagito natural gas operations and urban
drilling is limited. State oil and gas commissiaonay authorize municipal officials to participate
in other administrative aspects of fracking poli@kimg. Colorado, for example, gives local
governments a role in its decision making proc&ks.commission permits the appointment of a
local governmental designee (LGD) during hearing$ @ther administrative procedures. The
LGD or a city official may also seek a local puldiicum (LPF) when a permit applicant seeks to
increase well density or to change processes thataffect the welfare, safety and public health
of nearby communities (COGCC 2008). lllinois alsoyides local governments an
‘administrative’ voice as they may call for a pulihiearing before the State Department of

Natural Resources issues a drilling permit.
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State-Local Fracking Battle Lines

The state and local relationship relative to fragknas until recently been fairly
uneventful. In the context of state-local relatiamsl hydraulic fracturing, state law usually
determines the extent of municipal authority areldhility of municipal governments to
intervene in natural gas development and sitingstets. While states have retained much of
their authority to oversee drillings, locals cafiuance development patterns. Municipalities and
counties, contingent upon state law, may promulgateeral zoning ordinances and public safety
laws that may indirectly impact where wells aregliecl, their appearance and security and other
ancillary effects of urban drilling (Warner and $ha 2013).

Recent second order challenges have erupted inedyvaf states often over setback
distances land use and infrastructure reimbursesr{®atvis 2014). Setbacks are considered by
which public officials can balance public healtldaafety, the welfare of residents and
environmental protection with the rights of progestvners by establishing minimum distances
between development and occupied structures. Btatearies in the land use discretion
afforded to communities. In Pennsylvania, as itsdoeColorado, and Michigan, state law
establishes uniform minimum setbacks between vaellsstreams, schools, buildings and water
sources, leaving city government little recourseenms of protecting their citizens’ quality of
life (NPR 2013). In Ohio, cities may create envir@ntal or conservation zones that block all
development and in Texas, municipalities may dettidg own setback distances.

Industry argues that setbacks must occur in sjdoifations that are adjacent or at least
proximate to the underground resource. By elimntatptions, local governments (and in some
cases states) restrict the locations availabléros to recover the mineral. Conversely, locals

want flexibility and the ability to protect residsnother occupied structures, green spaces and
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bodies of water. Municipal action, however, canrdase the firms’ economic efficiencies,
preclude opportunities for industry to centraliaeilities and reduce revenues sent to the
Statehouse and city hall (COGA 2012a).

State Perspectives

The case against bottom up action and for cenéchkstate control is fairly consistent
across the States. The Colorado Oil and Gas Adsmti@ OGA) typify a highly centralized
viewpoint in its setback policy position “drillingractices vary according to the unique
geological characteristics of the region...and ersstirat agency officials understand the
operations in each basin” (COGA 2012c, NPRegulators in Pennsylvania, Ohio and Michigan
also justify centralized state power in a similamer and explain that without it, a patchwork
of local reactions/regulations would result and kezastate policy by imposing an undue burden
on businesses, depress revenues, discourage ifmestment and dampen economic growth
(Phillips 2012).

Local Regulatory Attempts

Despite, the strong and nearly monopolistic rod¢est hold in regulating natural gas,
locals are increasingly injecting themselves ihi@ political discussions of fracking. In the
following, | provide several brief anecdotes oftstlcal fracking debates.

The West (Colorado and New Mexico)

The Colorado State Oil and Gas Conservation Conmomgse-empts local regulation in
regulatory areas dedicated to well intensity, lmraand well concentration and construction.
Despite this centralized authority, local anti-kig campaigns have experienced several

political victories. Numerous cities, including Lgmont, Lafayette, Boulder, Broomfield and

2 These regulations must meet or exceed as fedaralards.
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Fort Collins have passed bans on the practiceertbieir corporate limits. In Longmont and Fort
Collins, municipal bans have been struck down leyState Judiciary but are being appealed.
The Counties of Gunnison, Garfield, La Plata arikii?have also considered enacting
additional standards and rules governing natursldgaelopment. Finally, there have multiple
statewide ballot initiatives intending to grantdé&more authority to regulate the shape, location
and character of natural gas development (RocH,2D12a).

Substate actions stand on precarious legal groamdisndustry has already filed lawsuits
against the Cities of Fort Collins and Longmont¢Rat 2012; 2012a). In 1992, the Colorado
Supreme Court held that the City of Greeley “cauddl impose a total ban on the drilling of any
oil, gas, or hydrocarbon wells within the city lisii (Denver Post Staff Editorial 2012). Yet,
other major Colorado cities, such as the Citie&eley, Grand Junction and Colorado Springs
are taking no action or have embraced the praatidethe revenues fracking will likely generate
(Colorado Oil and Gas Association 2012a-b; CBS Re2012).

Southern

In Texas, similar state-local tensions have petedlap through the state judicial system.
Texas cities enjoy home rule authority and “havelar their police power, authority to regulate
the drilling for and production of oil and gas withheir corporate limits” (Goho, 2013, 7).
Texas Courts have upheld municipal zoning reguiatithat establish city wide minimum night
and day noise levels for well sites, deliveries eahirs and setbacks. In Dallas, the City
succeeded in temporarily banning fracking. In Ad@@l 3, the City Council rejected the three
natural gas permits and, while the city is stilthe process of promulgating a drilling ordinance,
for the time being, the City will not be issuingyadfrilling permits (Mosqueda 2013). Setbacks

also range in Texas with Cities like Denton pustiorgsetbacks of 1500 feet while communities,
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such as Fort Worth support a much closer setbacklatd of 600 feet (Heinkel-Wolfe and
Brown 2012)** City and county actions, however, still may naedtly conflict with state law or
constitute a ‘regulatory takings’ of the mineratiags.

New Mexico has also experienced local pushback.Aityeof Las Vegas adopted a
resolution that called for a statewide fracking atorium until state regulations are in place. In
Mora County, county leaders banned the practicedan their concern that fracking would
pollute already limited groundwater supplies. M@aunty’s fracking ban is considered as a
“community rights” ordinance, in which local govemnants assert control over their health,
safety and environment and thereby intentionalbllenge the state’s preemptive authority (Cart
2013).

Mid-Atlantic (Ohio, Pennsylvania, lllinois and Migfan)

Much like Colorado, local governments in Michig@hio and Pennsylvania, ranging in
size from Pittsburgh (306,000) to Highland Towns{iip00) have adopted ordinances that ban
or restrict fracking™* Local opposition is not constant across any ofstages. VVoters in
Youngstown, Ohio, for example, rejected a propdsamtking ban twice. In many other
Pennsylvanian and Ohioan communities, local lawmsakave remained silent, leased excess
water to operators and have permitted drilling amimipal property, suggesting an

unwillingness to challenge their state’s preempéuthority*> Much like Colorado, in these

13 A recent court case involving the City of Grandifeaexemplifies the regulatory complexity in Texé#n the
case, the court denied a preliminary injunctionisgiahe city’s landscaping requirements and nhisis relative

to frack sites but ruled in favor of the State tiet city could not require fencing as the stald b&clusive
jurisdiction over that particular question (Gohdl 3D

“Highland Township framed its ordinance in termsgigfl and community rights rather than a more cortignal
zoning ban.

3Yet, local action is not limited to bans and mori@oCollier, Pennsylvania passed a series of artias designed
to balance between residents’ quality of life conseand industry by requiring companies to redub@®for
nearby properties (located within 500 feet of #l dife) (Negro 2012).
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states, industry and state officials argue thallpceemptive action violates state law and have
sought judicial remedies (Phillips 2012).

State-local conflict has also erupted regarding F@nnsylvania distributes fracking
related impact fees. A 2012 law circumvented myaiczoning powers and mandated that cities
allow drill rigs in all ‘zones’ except for densgbppulated residential areas. Four Pennsylvania
communities, which had their impact fee paymentbhéld by the state, sued the state on the
grounds that the State did not have the right tbivald the impact fee money. The State
Supreme Court ruled in favor of local governmefitgling that the law’s language prohibiting
local governments from passing zoning rules retetovdrilling activity violates the state
constitution (Phillips 2012; Rabe and Borick 2013).

Local activism is also evident in Michigan. Followithe discovery of the Antrim Shale
Play — the state sold its mineral rights in 23 ¢, including highly populated Oakland and
Barry Counties (the location of a popular StatekRPdduring the auction, natural gas firms
outbid residents and other non-profits (EcoWatch2OUnder the Michigan Zoning Enabling
Act, state regulators have also succeeded in ¢emigamany of the responsibilities to regulate
fracking including well design, location and intépsThe legislation also preempts local
authorities from passing any zoning regulations #aaress natural gas wells setbacks (Solomon
and Schindler 2012).

Recognizing that the Michigan House and Senatemoape a receptive venue,
opponents have turned to alternative venues inofudity and county governments. In
Thornapple, like the nearby communities of Yankparfgs, Detroit and Orangeville, the
Township Board passed a resolution calling “outestapresentatives, Michigan congressional

delegation and United States senators to ban frigaki safeguard our citizens from harmful
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effects and to preserve our environment for germrato come” (Makarewicz 2012, NP). In
other cases, local governments have opted for cwercive measures including bans and
moratoriums. West Bloomfield, for example, passeti@ year ban and has recently extended it
through 2013 (Hopkins 2013).

In lllinois, state-local tensions are also surfgcilm rural Hardin County, Elizabeth
Canfarelli (a local activist) suggested that dugliwould cripple and overwhelm county services
and that increasing revenues may not be enougtistet the immediate challenges brought on
by an increase in drilling (Wernau 2013). Mark Hadyg, an analyst with Headwaters
Economics in Montana, noted that additional revermaay not be enough to offset short-term
costs associated with new drilling. He suggestsltital governments can wait up to two years
to “get the bulk of the tax revenue that comes ffoanking...that's because production taxes
don't kick in until a well is producing oil, londtar a community is beset by transient workers
and truck traffic...the same goes for severance taresl and gas” (Wernau 2013). Citing
many of these concerns, five counties in Southénois (Johnson, Jackson, Union, Pope and
Hardin) have banned or restricted the practice (S2613).

The local activism observed in lllinois, like in maother states, faces an uncertain legal
future. Recently, Democratic Governor Quinn shegéerthrough legislation that required all
firms interested in fracking to receive a permainfrlawmakers prior to drilling, to collect and
provide frackwater samples to state regulatoraugginout the drilling process and to store
wastewater in aboveground storage tanks. The neynt@reover, requires open comment
periods and hearings for all drilling applicatioi¥&t, the law also centralizes authority and

restricts city and county action. In short, localgrnments must accept fracking but they may
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call for a hearing if they or any other entity legkes that fracking may adversely affect the
community or its surrounding environs (Yeagle 2013)

State-municipal disputes have erupted in sevesté¢stind the preceding chapter shows
many of the scenarios that can precipitate statalkoonflict. The following map demonstrates
geographically where municipalities have passedllbans and/or moratoria. Second order
lawsuits are recent, ongoing or threatened inaleviing states: Colorado, Ohio, Pennsylvania,

New York, lllinois, Michigan, Texas and New Mexico.
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Figure 1.5 State-Local Conflicts
Source: Richardson et. al 2013

Concluding Thoughts

City governments may refuse, ignore, and impedenipéementation of state and federal
policies, especially when there are local costsrandirect benefits. They also may work
cooperatively with higher levels of governmentseylo so in an uncertain political

environment. As the preceding demonstrates, thietsties and decisions made by state and
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local governments affect environmental policy antcomes. A state, for example, may set
GHG reduction goals only to see the zoning plansadl governments encourage more driving
and low population densities (Bedsworth and Har@32. Conversely, cities may supplement
the work of the state by greening its operatiorgaarking to decrease emissions through smart
growth, renewable energy use and by building kalke$ and walking paths. For fracking, while
a state government may encourage extraction; tqgadsition may seek to ban or limit the
practice within its jurisdiction. City governmerdsuld also encourage fracking locally in states
that are much more skeptical of the practice (Waand Shapiro 2013).
Plan for the Dissertation

This project began with an overview of fracking ax@mples of the circumstances that
may influence supportive and positive state-loeldtronships and of the factors that influence a
poor and oppositional relationship. It then shiftishe academic literature on second order
devolution, a subset of the larger literature onefican political institutions. The body of
second order federalism research is fairly thinvdogn appropriate, it is supplemented by
insights drawn from the public policy and publiaxadistration fields. Relying upon these
literatures, Chapter 3 sets forth the researchaapens and specifies the dissertation’s
methodological strategies and decisions. Chapteéssaad 6 examine the second order
federalism environment in three separate state(@o — Chapter 4, Ohio — Chapter 5 and
Texas — Chapter 6). Each state is actively weigthegcosts and benefits of urban fracking and
has thousands of residents living within one mfla &racking well. Each chapter is organized to
best address and answer the dissertation’s thrge nagearch questions:

e What are the state structures governing state-npatielationships when it comes to

hydraulic fracturing?
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e To what extent do municipalities regulate frackamgl what are the types of city-
level regulation?

e What is the relationship between sustainable ecandavelopment and hydraulic
fracturing?

e Why are some municipalities promulgating policieattexceed and/or oppose state-
level goals associated with extraction i.e. cha@ieg the state’s preemptive authority
and others are not?

Research Goals

Because neither states nor their local governntfesitkan absolute monopoly over
fracking governance, the project’s questions fill weo what Frederickson (1999) describes as
one of the major functions of modern public adntmaigon - that is addressing the challenges
caused by or associated with the fragmentatiordésadticulation of the modern stdfeThe
guestions also complement each other and leadntora complete picture of second order
federalism politics in the context of natural res@s and environmental governance.

The research goals here are both theoretical audigal. Practically, my dissertation
aims to uncover the patterns, complexities andtiesibf modern state-municipal governing
relationships. By improving the understanding olvtstate and local lawmakers address and
then implement policy, a number of administratieméfits are possible such as more efficient
program delivery, innovation, responsiveness aedtgr transparency (Kincaid 1998; Krane,
Rigos, and Hill 2001; Ostrom 1976). Local soluti@me also considered to be a widely
supported and fundamental principle in American denacy. Krane, Rigos and Hill (2001, 1)

point out that “local self-government is one of thest cherished and fiercely contested ideas in

18 Frederickson (1999, 708) defines these solutisrmoajunctive — which is similar to networking.
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the pantheon of principles by which Americans orgatheir system of governance” (See also
Schneider, Jacoby, and Lewis 2011).

The relationship between cities and their stateegawent was an early interest of Deil
Wright (1978, 228) who argued that one of the “eettimtergovernmental problem that
confronts state legislatures is state-local rehstibAt a more theoretical level, this project
continues the work of Wright and other scholarlinaty concerned with intergovernmental
management and second order relations. By inclualivayiety of external and internal variables
common to the policy and administration literatutee dissertation supplements and deepens
the current understanding of second order fedenadisd of American political institutions in
general. It also offers and tests a typology imtd@mpt to introduce some predictive power to

the second order federalism literature.
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Chapter 2
Literature Review

First order federalism researchers center on théorships, powers and legal
arrangements of national and state governmentzelted in a similar set of dynamics, second
order devolution or federalism research shiftsftdoeis downward towards state-local
governance and interactions. Little research asiisaaswers second order devolution questions
directly. When it does, the literature addressesetimajor content areas: temporal dynamics,
normative justifications for local control and irephentation/outcomes. Devolution’s
foundational ideas, however, have long been theagmnal concern of public choice, public
administration (new public management and govemgaed public policy (venue shopping and
implementation) scholars. When appropriate, thiéseatures supplement the work of second
order federalism scholars and are included througho

This chapter is an overview of the devolution htere. It is organized into three major
subsections: devolution over time, theoreticalifsitions for devolution and a discussion of the
program outcomes of devolution (i.e. are therellgeaaations and resultant state-local working
relationships)? The first traces how subnationaktienships vary across broad policy domains
(i.e. education, healthcare, natural resourceshastdrically (Bowman and Kearney 2011, 2012;
Stephens and Wikstrom 2000; Stephens 1974). A dexategory considers devolution’s
theoretical underpinnings (Kettl 2002; Kooiman 199@3borne and Gaebler 1992). From this
perspective, the common question is why statededetal lawmakers would seek to devolve
their authority to lower levels of government. Tthed category evaluates devolution’s
implementation outcomes, i.e. the resulting inteeygomental working relationships and whether

or not local variation is present in second oré@elefalism (Cho et al. 2005; Davis 2014; Harvey
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2013; Lipsky 1980; Long and Franklin 2004). Theptlka concludes by identifying a series of
research gaps present in both the second ordeludievoand environmental federalism
literatures and why such gaps are problematicivel&b the study of American political
institutions.
Category 1 — Broad Measures and Perceptions

Stephen’s 1974 work was one of the earliest eftortiirectly measure the temporal
aspects of second-order devolution. His work ideatia general trend towards state fiscal
centralization. Updating Stephen’s work, Stephems\Wikstrom (2000) concluded that state
centralization scores peaked in the mid-1980s aonenhtowards more decentralization through
1995. Updating Stephens and Wikstom’s work, Bowiauasch Kearney (2011) observed a
comparable set of historical state-local power dyica. Through 2008, they found that public
expenditures and revenue collection remained higaiyralized with labor more decentraliZéd.
Their study showed that all states collected 6@gr@ror more of total public revenues (within
the state). For public spending, state centrabmattas again the norm, with 41 states classified
as “centralized” with the remaining nine statesaganore balanced. The third measure, public
employment, ranked as the most decentralized drstate-local dynamic® Bowman and

Kearney (2011) also averaged the three scoresifsiecond order composite’ ratingThe

"he authors’ consolidated his fifteen categori¢s @leven (police, corrections, health, hospitadgural resource,
economic development, highways, education, pardseacreation, land use and planning, financial aistriation
and public welfare). Five functions are identicaBtephens: police, corrections, health, hospiteld,natural
resources. Stephens’ two public welfare categaniesollapsed into one. Elementary and secondargadion
categories are combined into a single “educaticategory as well.

18 Approximated by calculating a ratio between firti¢ equivalent (FTE) state employment and FTE local
employment.

®*The authors considered States that scored a 1€@hgdetely centralized while a score of zero regmés full
decentralization.
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scores reaffirmed the general trend of increadiaig €entralization. In 1957, for example, the
average state score was 47.1 and by 1995, it isede@ 58°

Devolution patterns were far from uniform across 8tates (Bowman and Kearney
2011). They did note, however, several relationsbigtween basic socio-demographic,
geographic variables and the degree of second dedeiution. Smaller states in terms of
geography and population (e.g., Alaska, Delawaesy#ii, and Rhode Island) tended to be more
centralized as compared to more populous urbaessf@alifornia, Florida, New York, and
Texas). They reasoned that it is easier and mateeattective for geographically small and rural
states to coordinate, centralize and consolidaigrams in the state capital as compared to
larger and more populous states. Smaller statescalsront less ‘diversity’ in terms of local
needs and are more amenable to one-size fitsaédl golicies, which would be problematic in
more heterogeneous states (Bowman and Kearney.2011)

Perceptions of Authority

Perceptions of authority, goals and ‘interfererstedpe city-state working relationships.
Cho et al.’s (2005) work suggested that bureaupetseive their effectiveness as related to
levels of professionalization, staff capacity aadlings of empowerment. Goal clarity also
affected actors’ perceptions of organizational @ffeness and the utility of more localized
control. When survey respondents were unsure aloat lawmakers meant by ‘quality of life’
(employment, working conditions, family support\sees, housing etc.), they were less likely to
feel effective at meeting organizational goals (B&h 1977; Goggin et al. 1990; Sabatier 1986;

Scheberle 2004).

2 Other scholars examine state-local temporal trémasigh the lens of fiscal federalism (Berman 139&ine,
Ebdon and Bartle 2004; Watson and Gold 1997). Kr&beon and Bartle (2004) find as a portion ofessgtending,
state aid to local governments peaked in the 184 and has slowly diminished as a percentagetef s
expenditures ever since.
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Bowman and Kearney’'s (2011) data showed that paocepare related to one’s
intergovernmental professional position and toisseie area. Data indicated that city managers
felt that state lawmakers were the most frequaniiders into local affairs (by appropriating
local revenue streams and through unfunded marndatksved closely by state courts.
Conversely, managers considered voter referendaiinen initiatives as much less likely to
interfere with local affairs. Despite broad agreatrtbat municipalities have lost some of their
autonomy, perceptions also varied by issue arear 8% percent of city managers perceived a
substantial or modest loss of autonomy in locariite as compared to less than 40 percent of
state lawmakers. Managers also believed that lstatehad a harmful effect on city operations
although this shifted based on issue area (lesyseparks and recreation to more severe
financial administration) (Bowman and Kearney 2011)

Comparatively, state officials were much more samgin their assessment of state-local
power sharing. Finally, state lawmakers and cityagers differed on the significance of state
mandates on local government. Data showed that Istgislators were generally more positive
towards state-directed mandates (believed they meressary and unobtrusive) while city
managers saw them as an unnecessary hindranaatopeerations.

Interest in state-local relations has led reseasctoealso assess whether prior service in
municipal, county or special district governmerasés how state lawmakers perceive and
evaluate local concerns. Lovrich and Newman (2004nd that, overall, Washington state
lawmakers possessed lower levels of informatiornutilmezal affairs as compared to other topics.
They were also less inclined to prioritize localgoment matters when compared to other
public problems. The authors, however, detectetlationship between experience in local

affairs and sensitivity to municipal and county cems. State lawmakers with previous local
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government experience were significantly more {ikel prioritize local affairs and be receptive
to their interests as compared to their peers withlaxal service.

Hays’ (1988) study of perceptions of local persdmakative to lowa’s highway
transportation policies similarly detected a comet of contingent relationships. The study
showed state-local perceptions to be generallytipesiwhich he attributed multiple points of
local input and to the expertise of state trangpiam officials. First, the state created a formal
role for localities in the planning process by afig them opportunities to express their
preferences to Department of Transportation s&d€ond, while the agency held an
informational and data advantage over municipalitiesimultaneously cultivated a reputation of
rationality and technical competence among locatpmakers. Its reputation enhanced the
department’s legitimacy and convinced local staksdrs that their priorities were consistent
with statewide need$’ Such processes and reputation building, accotdittpys (1988), were
especially important when IDOT chose to rejectalgroject. After learning of a rejection,
local perceptions of the agency did drop, but daf of lowa’s municipalities still viewed the
department as efficiently administered and respensi local needs.

Category 2 - Why Devolve? Theoretical Justificatioa

The second category of research attempts to antbeeuestion of ‘why devolve or
decentralize?’ As one of the more venerable quesiio political science, public policy and
public administration, scholars have offered a agyf potential answers.

Economic Justifications

Some of the earliest theoretical calls for devolitriginated from within the public

choice and administrative rationalist movementgljdout 1956; Ostrom, Tiebout and Warren

1961). As a set of policy and managerial presamns] ‘public choice’ subscribers rely on a

% Data collection includes physical condition, ti@ffolume and safety hazards.
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number of assumptions regarding citizens and govents. It presupposes that citizens are
rational and capable of maximizing their utility@ligh their choice of municipal goods and
services. Adherents also contend that individuatspss the requisite ability, information and
means to achieve their goals. Relative to citieblip choice scholars presume that substate
governments possess enough institutional and qaliliexibility to adjust their taxes and service
levels in such a way that they are able to atsante citizens and repel others. When ‘scaled up’
to a metropolitan or region, the theory/approaajgssts that, by competing over tax and service
levels, an equilibrium emerges that produces thiengp allocation of public services and taxes
(Tiebout 1956; Weimer and Vining 2011).

Scholars have utilized public choice methodologpeislentify the economically optimal
loci of authority for various government servickstheir seminal work, Ostrom, Tiebout and
Warren (1961) examined whether or not decentraliesdorks of public and private agencies
govern as efficiently and as effectively when comnedao more centralized systems. Their
results indicated that small to medium size citiegraged water service delivery as effectively
as more centralized organizations (Ostrom 1962,00stTiebout and Warren 1961; Ostrom
2009, 2010). Later research by Weschler (1968)naéfd that decentralized water agencies were
capable of performing just as efficiently and efifegly as their larger counterparts. Ostrom
(2010) noted that by the 1970s, public choice medeas extended their work into municipal law
enforcement and issues of public safety. Muchtlieeprevious work on water governance, they
were unable to find evidence that suggested laagdmore centralized organizations

outperformed their smaller peéfs.

2 strom’s (2010) work summarizes a series of stucheslucted in Indianapolis and St. Louis (Ostrom Barks
1973), Chicago (Ostrom and Whitaker 1974), and.&iis (Ostrom 1976) and then replicated elsewhere.

37



Shifting to a more explicit environmental focus, @€ and Zimmerman (2013)
examined organizational ‘size’ and wetland protettData indicated that decentralized
governance and networks offered citizens and polaiers numerous social and environmental
benefits. Citizens enjoyed more opportunities tpshwetland decisions and were more likely to
support more robust wetland protection effortstitasons also benefitted. Owens and
Zimmerman (2013) also found social and administealienefits (increasing local flexibility and
responsiveness to new data and focusing eventndrcost reductions and generating citizen
support), which they credited to second order devah.

Cautions

Despite the optimistic tone of the authors aboeto¢k (2013, 398) cautioned that
decentralized organizations still cannot resolM&ctive action dilemmas because “outcomes of
individual decisions [are] collectively inefficiemt the absence of mechanisms to integrate
decisions across policies and/or jurisdictions.B&Wf the performance of decentralized agencies
is comparable or more efficient, when communiteektd consider the decisions of their
neighbors, they inevitably run the risk of prograatim overlap, duplication, redundancies and
inefficiencies.

The lack of regional coordination has contribute@ imultitude of environmental and
urban development challenges. Savitch and Vog@&lQRdor example, pointed out that suburban
development patterns have contributed to growingl&eof social and economic segregation
between ‘central city’ minority groups and mordwht middle-class suburban whites.
Uncoordinated suburbanization has also led to enmentally destructive land use patterns.
New suburban growth has replaced millions of aofegen space, wetlands and farmland,

hastening soil erosion and contributing to theeasing prevalence of urban flooding (Savitch
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and Vogel 2000). Arguing that land use patternshs®rious financial implications, Yin and
Sun’s (2007) work examined the financial impactsmiawl and found that by failing to
coordinate growth, substate governments have sp#lidns of ‘avoidable’ tax dollars largely
through redundancies and overlap.
New Public Management

Relying on their public choice orientation, adhésesf New Public Management (NPM)
support managerial and policy devolution (Barzdl@92; 2001; Hood 1991, Kettl 2005;
Osborne and Gaebler 1992). To solve problems, NRAlenges conventional top-down
administrative systems by advocating for managégaibility and empowerment of lower level
governments and actors. By imbuing actors withtgrediscretion, managers may then
creatively and effectively address complicated pumioblems with improved economic
efficiency and responsiveness (Barzelay 2001; Egged O’Leary 1995; Gainsborough 2003;
Sunley, Martin and Nativel 2001).
Governance

Public governance literature provides a secondetatigy linkage to second order
federalism. Kooiman (1993) defined governance sygsgem in which clients, suppliers and
producers work together to develop and implemeht¢ypd’roponents assume that no single
sector or agency holds a monopoly on the produ@rm@hconsumption of goods or on topical
expertise. By working together as co-producersam$umers, each may leverage each other’s
strengths and deliver better public policy.

Governance manifests itself in fluid inter-orgami@aal networks and other public-
private arrangements. Fattore, Dubois and Lap@@d2) contended that interactive

relationships and learning opportunities form thenidation of effective governance networks.
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Networks are necessary because multiple levelswdrmment and sectors must participate and
communicate with each another to address contempadhnallenges (See also Kettl 2002).
Actors must also learn because the paradigm gadla public managers to recognize and rely
upon the expertise and skills of other actors. &ypgnizing co-dependencies and each actor’s
expertise, participants learn and work togethar¢éate, design and execute effective public
policy (Feldman and Khademian 2002, 534). Ostrd20®9 polycentric governance approach to
climate change documented additional organizatibaakfits. Through their participation,
subnational and substate agencies could build mgan@zational capacities and competencies
(See also May 1992). Innovations may also be ‘scape leading to regional and national
programs and benefifs.
Summary

Financial benefits and programmatic flexibility dhe foundations of economic
approaches justifying devolution. Grounded in #rgguage of new public management and
governance, devolution incents higher levels ofegoment to authorize greater levels of lower
i.e. local and managerial autonomy. They do soumdevolution is seen as a vehicle to
promote innovation, policy responsiveness, progratiilexibility and policy
experimentation., which lead to more effective 8ohs to pressing public problems. Ultimately,
devolution gives local governing bodies the capgaatcustomize solutions that fit their unique

policymaking context in a way that reduces overa#fits.

% Lindblom (1959) identifies a critical benefit afdremental policy change. In short, through incretaiésm
policymakers are less likely to pass policies teterate negative economic consequences becausgedbay
occurs in small adjustments and leading to sucakgebgrams quickly diffusing outward to other gavaental
entities
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Political Justifications

Institutional and political factors also contribiitedecisions to devolve power (Kincaid
1999; Riccucci 2005). Policy scholars note thatsdlection of a municipal or county institution
instead of a state agency may be unrelated tongheiconomic efficiencies but because of
strategic partisan preferences. Devolution, haied place after actors strategically select
institutions (Baumgartner and Jones 2009; Pral@28herman 2011). It may also result from
state lawmakers seeking to avoid politically damggiotes.
Legislative Incentives

Peterson’s 1995 work identified political ratioraleehind state level decisions to
devolve powers to local governments. Elected $tatenakers, according to Peterson (1995),
devolved power to avoid showing support for lessytar redistributive and regulatory
programs. Devolution, according to Peterson geadrato benefits for state elected officials.
First, they avoid being on record as supportingyams likely to mobilize opposition and to
give credence to future talking points (See als@hitze 2000). A second benefit is less
nefarious. Peterson (1995) argued that lawmakeste to frame their decision to devolve can
also be treated as one made in support of locabemment and self-determination, which “is
one of the most cherished and fiercely contestedsdn the pantheon of principles by which
Americans organize their system of governance” if§r&igos and Hill 2001, 1). Political
incentives are particularly high when state budgetsas tight as they have been in recent years
(Berman 2003; Kincaid 1999).

Kincaid’'s (1999) research pointed to political mations behind second order
devolution decisions as well. He found that statgslators began to devolve power in the 1980s,

less out of a concern for local innovation, expemtation or tailoring solutions, but because
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they were confronting intransigent budget defiditevolving programmatic power to local
governments forces them to generate monies forem@htation rather than the state, alleviating
state budgetary pressures. A 2003 report by theiadtLeague of Cities (NLC) echoed many of
Kincaid’s findings and concluded that states redubeir budget woes by pushing a variety of
programs down to local governments in the formrdinded mandates (Pagano and Hoene
2003).

Woods and Potoski (2010) also viewed state de@gimidevolve authority to local
governments as politically motivated. Their datavg that states, which are more open to
devolution (i.e. its history and willingness to popt greater degrees of local autonomy), are
more likely to empower locals to regulate air gtyalinterest groups also mattered in their study.
Such groups, Woods and Potoski write, were strategimue shoppers and believed that local
governments would be more sympathetic to theireasscompared to state and federal
policymakers (See also Abel, Stephan and Kraft 20@fey and Garand 2005; Matisoff 2008;
Pralle 2006, 2006a; Ringquist and Garand 1999; t&dtmeider 1960). Finally, air quality
second order devolution decisions were tied testaith greater concentrations of city dwellers,
which are more likely to have dedicated intergowsgntal officials (Bowman and Kearney
2011; Woods and Potoski 2010).

Empirical research has also examined second oederdlism and the degree of local
government empowerment in relation to traditiormaia-demographic, opinion and institutional
variables. Wood (2011) found that state lawmakgeally allot more autonomy to larger, more
populated and full-service municipalities. The prese of more educated citizens, according to
Wood (2011) also contributed to more autonomoussaffedgoverning municipalities. Likewise

institutional i.e. legislative professionalism cheteristics shape decisions to devolve power.
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States with more professional legislatures (maa#,donger sessions, higher salaries) are more
likely to centralize authority as compared to lesstralized jurisdictions (Bowman and Kearney
2010).

The decision to devolve may also be partially actiom of public opinion of and trust in
state/local institutions. Alm, Buschmany and Sje)(2011) observed a relationship between
higher levels of citizen trust in local governmand a greater reliance on local governments for
education spending and setting policy. Conversehgn citizens report greater trust and
confidence in state government, the state is t{lgicasponsible for a larger proportion of public
education financing and planning.

Venue Shopping

Defined by Pralle (2006, 2006a) as a search bys&o alternative institutions followed
by a deliberate effort to shift control of an is$t@m one institution to another, venue shopping
is another political mechanism by which local gowveents can become active in regional, state
or national affairs (See also Schattschneider 1968)ues, however, are idiosyncratic. Their
symbols, participants, rules, norms and competgiwaronments are unique and produce
different opportunities, values, agendas, goalsaostiacles for stakeholders. Problem
definitions and strategies, for example, that mayvell accepted in one venue and congruent
with its values (a city), can fail in another (atstagency) (Houston and Richardson Jr. 2000).
Aware of these institutional differences, actorgmhtheir strategies accordingly and select the
venues and rhetorical/ideational frames, which thelieve are the most likely to generate
support. The nature of distinctive venues, whersittred in the context of a structural reality

where power is incomplete, means that actors aamtifgt and seek out the institutions
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predisposed to favor their policies/goals and agemultiple policy ‘fronts’ (Long 1949;
Riverstone-Newell 2013).

The type of problem further drives state-local veagsignment and selection (Cobb and
Elder 1972; Lowi 1972). Woods and Potoski (2010)tended that second order devolution is
particularly attractive to state policymakers witle@ nature of the problem varies significantly
across the state. The varying sources and contiensaf air pollution, for example, incentivize
devolution because neither its effects on publadthenor its regulatory costs are felt equally
throughout the state.
Civic Environmentalism

Civic environmentalism offers another set of juséifions supporting second order
devolution. Under the paradigm, decentralized andller units of government actively assist
citizens wishing to act upon their environmentdidis. The process involves negotiation,
collaboration and learning, with the hope thatzeitis and stakeholders will find common ground
and judiciously negotiate potential tradeoffs. &aging citizen deliberation and better decision-
making via civic environmentalism generates sizablgal and environmental benefits. It
enables participants to conceptualize and more Eialp understand environmental problems.
Once understood, individuals are more likely tomrppolicies and build social capital that
significantly alter their behaviors, causing thematt in ways more conducive to robust
environmental protection (John 1994).

Increasing social capital is the second produciwt environmentalism, which is
especially noteworthy because of a rising levealiséffection with government and greater
sensitivity to real and perceived environmental paldlic health risks (John 1994; Jacquet 2014;

Perry 2012). Dense social networks, Putnam (200€3dated are likely to include community
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members who eschew apathy/conflict and favor waykagether to resolve collective action
dilemmas (like urban drilling). Through the sharwidknowledge and facilitating deeper
understandings, networks rich with social capitalraore likely to act with the belief that
meaningful policy change is possible (Hempel 20@9mos and Agrawal 20065
Category 3 — Second Order Federalism/Devolution an@utcomes

The third body of second order devolution literataddresses questions of political
power and how it is shared among and between le¥gjevernment and with outside actors
(Dahl 1961; Kantor and David 1988; Drabenstott 2@I&in 1987; Lindblom 1977; Peterson
1987; Stone 1980; 1993; 2006; Rast 2009).
Top-Down Implementation

Through a vertical hierarchy, the top-down apprdaalds that administrative and
political superiors may effectively oversee, manage coordinate the activities of subordinates
(or lower units of government) (Birkland 2011; Sid¥al1986). Power and information flow
down the organizational hierarchy to street andlltevel actors, who then implement the policy
in a manner consistent with higher-level objectiy@sspite acknowledging the presence and
influence of street-level or local level polititcep-downers argued that principals have enough
tools to constrain their agents’ behavior (EImo®&8; Lipsky 1980; Palumbo, Maynard-Moody
and Wright 1984).

Top-downers identify a variety of forces that irdhce how street level agents deliver

goods and services (Matland 1995). Ringquist’'s 8)98search identified four sets of factors

2 Thinking about and engaging in environmental peabkolving encourages a diversity of actors andanes.
Discussion does not necessarily guarantee consensusaningful policies (John 1994). In some instan civic
environmentalism might produce incremental poli¢cied do not recognize the exigency of environméssaes or
that operates at scales that fail to overcome clie action dilemmas. It can also trigger a hestéisponse from
higher levels of government.
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that impact agent or agency discretion. The fiestrelates to how well lower level agents
understand the statute, i.e. is it clear and unguthis? The second group centers on the type
and clarity of goals and whether there is agreeraeming top officials relative to how to best
achieve those goals (See also Mazmanian and Sab@86). Third, internal and political
organizational factors shape the actions and aecisiaking of street-level implementers. If
elected officials and key agency leaders fail mvpte the requisite technical, managerial, and
financial resources to street-level staff, it keely that implementation efforts will fail. Lastly,
external factors, such as socioeconomic variaplgsylation and education shape
implementation effectiveness and outcomes.
Bottom up Implementation

Bottom up scholars adopt the view that effectivplamentation research begins by
studying the lowest level implementers (Birkland. 20EImore 1980; Lipsky 1970). They argue
that ‘street-level’ variables related to organiaaél routines and capacities, expertise, process
internalization and networking are influential detehnants of implementation effectiveness and
to second order variation (Allison and Zelikow 19Hern and Porter 1981; Matland 1995;
Maynard-Moody, Musheno and Palumbo 1990; Wright8 %&anow 1993). Through these
processes and their superior knowledge, lower lagehts and institutions possess enough
discretion and informational advantages to engistategies so that their preferences will likely
triumph (Matland 1995).
Implementation and Devolution

Although, the second-order devolution/federalisi@réiture does not resolve bottom up
and top down implementation debates, its finding$ @nclusions do fit nicely within the

uncertain nature of second-order implementatios@mues (Clingermayer and Feiock
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2001). Some studies have found that substate gowers respond to local needs after being
empowered by their states (Fording, Soss and Sch@m). Other studies described harmonious
relationships with the State, but suggest thatl loaecomes and administrative procedures do not
vary significantly. In these scenarios, the presarfqrofessional norms was sufficient enough

to overcome the motivation and authority to innev@arvey 2013; Pegues et al. 2012; Sheely
2013). In other scenarios, there is a clear cdrifitween substate and state actors.
State-Substate Implementation Conflict

Turner (1990) examined Florida’s 1975 Local GoveenthtComprehensive Planning Act
(LGCPA) and its 1985 Growth Management Act. Dathidated that both acts strained the state-
local relationship. The 1975 Act required local gmuments to incorporate two state goals:
environmental protection and comprehensive plantonmgduce urban sprawl. The act was
largely ineffectual because legislators failedniude the requisite enforcement powers at the
state level to compel local compliance. Withoutadesmandate, local governments avoided
creating climates hostile to business interestsn@iul990; See also Stone 1980, 2006). The
1985 Growth Management Act also failed during thplementation phase. Tensions surfaced
once the state restricted local funding authority.

Bruhl, Linder and Sexton (2013) linked municipalipp strategies and tactics to the
likelihood and intensity of second order conflithe City of Houston used multiple policy tools
(regulatory, evidentiary and persuasion) in amapteto implement policy change at the State
and Federal level. Regulatory tools included ciimances, some zoning regulations (and other
legal actions) and contributed to an antagonisi@&tionship with industry and the state. The

city’s nuisance ordinance, for example, (used aifilgr less coercive measures failed) generated
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the most intense reaction from state and indusitigseand dramatically increased tensions
between the city and state.

The city also utilized evidentiary tools like infoation disclosure, monitoring and
investigations. Compared to regulatory tools, itiduand state officials viewed these as less
intrusive and combative. The City established W& @ir quality monitoring and data collection
program and used the data as leverage during ®ftoghame industry into improving its
performance. It also incorporated the data inta@igzation framework that permitted the city
to more efficiently and effectively target its lit@d resources and persuasive strategies on the
dirtiest areas/industries (Bruhl, Linder and SexX26a.3).

A third set, persuasive tools, were the leastyikelelicit an oppositional relationship.
Tools included the use of moral persuasion andipalplpeals by city leaders. Mayor White
employed this type of strategy throughout his tentie called for firms to be responsible for
their air pollution and for the State to take onrareased role in protecting the region’s air
shed. Persuasive tools also formed the foundafitimedCity’s Benzene Reduction Plan. The
efforts were largely ineffective at changing indudiehavior, but the plan did help the city form
a working partnership with the national EPA (Bruhihder and Sexton 2013).

State-Substate Implementation Detachitent

Devolution can also lead to local policy and adsthative outcomes that do not vary.

Sheely (2013) found that despite opportunitiesker@se discretion and authority to make

exceptions, California county governments’ welfpagment patterns did not change. This

% While not incorporating the second order devolugaplicitly, Pegues et al. (2012) did not deteatmvariation
between states relative to air quality for ozong 2. Outside of California, states with worseciglity did not
respond any differently from states with cleanereaen after states received primacy. In factniagority of
emissions reductions were the result of federaldsteds and not state innovation.
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pattern held even when the author included the tGReaession years (2007-2038)n short,
county welfare offices did not exercise flexibilyd discretion to respond creatively to local
economic conditions — one of the main justificaidor devolution.
State-Substate Implementation Collaboration withidteon

Fording, Soss and Schram (2007), however, uncoveocadl variations in county welfare
benefits distribution. They connected differenaesaunty-level implementation practices to
local political and ideological factof$While, the authors refused to identify a causal
mechanism explaining their findings, they did spatithat by devolving power to local
agencies, state lawmakers facilitated new policyntakvenues for local bureaucrats. By
creating new policymaking pathways for substateciafs, local preferences, needs and values
led to shifts in county welfare policy implementati

Local variations also became evident in many off@alia’s environmental policies.
Since 2000, the State of California has passedaleasvs that limit local discretion via
mandates relative to anthropogenic climate chahgstablished new baselines for regional
planning, energy efficient building codes and wastkiction requirements. Despite the presence
of unfunded mandates, the consequences/penaltiesufucipal non-compliance were not

draconian. In fact, many programs were voluntagding Bedsworth and Hanak (2013) to

% Sheely (2013) identifies three ways that admiatate exclusions could be used as a way to resfmlotal
needs. First, caseworkers could increase theioiigee practice when economic conditions are str&ygdoing so,
they could ensure that only individuals that trnged welfare will receive it. Second, during ecommsiowdowns,
agents could decrease the number of exclusiorfsasaniore individuals can access public assisté®meond,
during recessions and slow growth periods, exchssinay increase in an attempt to limit county exiitenes.
Finally, agent behavior may not be responsive talleconomic needs but rather variation could z=nked due to
local political factors.

27 pfter controlling for individual-level client chacteristics
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identify several examples of non-compliance amatyggovernments but also of locals
exceeding state-set standaftls.

Bedsworth and Hanak (2013) embraced the idea td#-d&signed ‘incubating’ periods
for local officials. During these periods, locaMgonments have the time to develop the
additional capacities and resources they need & mMgpending mandates. The State’s ‘waiting
period’ approach seems to have had some succe2Qy over 50 percent of jurisdictions met
the state’s waste diversion standard of 50 peretthave done so with little second order
conflict. Krause (2010), however, cautioned thatestules that have ‘teeth’ must come after
incubating periods. She found that because stagd-¢imate policies do not have ‘teeth’ to
them, municipal climate change policies were largeirelated to the policies passed in their
respective state capitals.

State-Substate Implementation Collaboration W Devolutionary Variation

Harvey (2013) concluded that devolution contributesubnational and substate
lawmakers’ willingness to depart from Federal gokighe Texas context, both states and local
governments shared in the belief of reducing weltarailability. To meet state goals, locally
based workforce investment boards applied two re@ategies. First, they restricted access to
workfare services and welfare assistance. Seconagising small block grant surpluses, WIBs
rewarded supporters through patronage jobs andamsit The results, according to Harvey
(2013) adversely affected access for the politygatiwerless and poor families to education,

daycare and transportation assistance.

% |n some cases, non-compliers may be ineligibleo@mitive incentives such as state grants (e.g.néw water
conservation targets) or lower regulatory hurdeeg.( easier environmental permitting, an incenfivanfill and
TOD projects under SB 375). Power utilities do fdwe prospect of fines for failing to meet renevegbrtfolio
standards, but there is some compliance flexibdlitg the state has yet to issue any fines.
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Second Order Federalism, the Environment and Problmatic Gaps

Two literatures speak to dynamics observed in GhaptThe first category, second
order devolution, directly studies state-local tielaships and power allocation and sharing,
oftentimes in the arena of welfare reform. The seldderature, environmental federalism,
examines the delegation and implementation of enuiental policies, typically beginning at
the federal level. A smaller group of studies camebithe two and examines state-local
devolution in the context of environmental issued/ar natural resources. Even when combined,
interested academics have not drawn a completerpiof environmental/natural resource
second order federalism. This gap is particuladying in light the growing popularity and
reliance on hydrofracking, especially in urban/stlan communities. In response, the agendas’
of state and local lawmakers are increasingly betcaypied with fracking related questions and
concerns.

Gaps in the Traditional Environmental Federalisnbekature

Scholarly attention dedicated to U.S. environmeptdicy and federalism traditionally
centers on interstate competition, policy impleragoh, enforcement and state-federal
relationships (Davis 2014; Klyza and Sousa 200%gBerle 2004). This research continues to
generate insights into the antecedents of statdéealgilal environmental
performance/commitment, governance, collaboratiahpolicy formulation and diffusion
(Abel, Stephan and Kraft 2007; Agranand McGuire 2001; Daley and Garand 2005; Duroy
2008; Kraft, Stephan and Abel 2011; Matisoff 2008, Cright and Dunlap 2011; Ringquist and
Garand 1999; Scheberle 2004).

Despite important findings, the environmental fediem literature has failed to

sufficiently account for state and local governietationships. This oversight is problematic for
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three reasons. First, state and city governmeetsegognizing and acting upon sustainable
development discourses and policies, often doingigwut federal leadership. Second, states
have retained their traditional authority over larsg (including oil and gas drilling), public
health and public safety and are responsible atministration of several federal
environmental programs. Finally, through their demis and powers, state and local entity
policymakers shape the scale, scope and pace wbemental outcomes and their relationships
with one another (Betsill and Rabe 2009; Davis 2@0D44; Klyza and Sousa 2007).
State and Local Sustainable Development

Academic and professional discussions of sustdihabave reshaped the between the
public and private sector, but have yet to systeralif address state-municipal relationships.
The contemporary sustainability movement belietas public actions ought to reflect balance
between environmental, economic and social equitgerns (Dryzek 2005; Hempel 2009;
Keller 2009; Pralle 2007).

As the figure below shows, policies may be placeghdnere inside a triangle (Dryzek
2005). In some cases, state and local goals amtlgsoielative to sustainable development may
align with one another and, in other examples, neglst in opposition.

Economic Development

Unbalancec SD

Balanced SD
Environmental Governance and
Protectiol Social Equity

Figure 2.1 The Sustainable Development Triangle
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By engendering a balance, sustainable developmrerdsaecological thresholds and
mitigates contemporary environmental challengesa(@sl 2006; Kates, Parris and Leiserowitz
2005; Meadows et al. 1972; Opp and Saunders 2@k&d¥y 2003; Saha and Paterson 2008;
Zarsky 2010). Sustainability policies range in ecak. local and national regimes, and in
stringency such as policy steering to top-down cioer(Barry and Eckersley 2005; Vig and
Kraft 2009; Ostrom 2007).

The empirical record shows that environmental mtode efforts can contribute to state
and local economic growth (Feiock and Kim 2001; kemicki 2006; Layzer 2002; Ringquist
and Feiock 1998; Vig and Kraft 2009). Feiock ane&t (2001) identified a positive
relationship between firms’ performance and envimental regulation. Regulation, they
conceded, can generate new costs for businesstsulaaly by certain industries and
underscores their opposition to environmental pedicBut regulation, they found, was just as
likely to produce economic benefits. First, by emsycompliance, firms can compete on a level
playing field and leading to fairer competition.c8ed, regulations provide investment and
planning stability, leading to the potential offis achieving a competitive advantage. Stability
produces less erratic returns on investment ane mr@dictable and higher profits. Third, state
investments add to a firm’s short-term expensegbhlic investment can also reduce its long-
term liabilities, future compliance costs and wakigposal responsibilities — each improving the
firm’s bottom line. Fourth, by supporting more susable forms of economic development, the
business community may discourage future regulamhmay secure a seat at the table when
state or local lawmakers are weighing new polioiegrograms (Gunningham, Kagan and

Thornton 2003; Layzer 2002).
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Recent literature recognizes the unique and poWwesfel that subnational and substate
governments play in promoting more sustainable ldgweent public policies and protecting
resident’s quality of life. Portney (2003) broadettleis literature to include research on
municipal governments. His 23-city sustainabilitgéx suggested that wealthier, older and
communities in Western U.S. States take sustaityabibre seriously as compared to those
cities with higher levels of poverty and which &reated in the East and SodftCitizen
engagement, he added, explains differing levelawiicipal sustainability commitment as well.
In their study of twenty municipal climate actiolaps, Basset and Shandas (2010) also found
that more successful plans fostered increasedsi@fealitizen engagement and contributed to a
greater number of climate-change learning oppaiesfor citizens. These relationships
remained even when the researchers controlledhéeducation levels of the population, city
size and political ideolog’

State and Local Historical and Current Roles

A changing regulatory and policymaking environmiea$ contributed to lawmakers’
recognition of the limits of a federal-centric apach and the benefits of first and second order
devolution. Alternative regulatory approaches eradrig the 1980s that focused on
decentralizing and devolving federal power (Kenh899; Scheberle 2004). New governing
strategies emphasized flatter management stylegelhas the inclusion of private actors and of
decision-makers from sub-national units of govemin€ontemporary environmental
policymaking reflects this change as the federaegament now shares many of its

responsibilities with state, regional and localy(@nd county) governments (Scholz and Wang

% Higher median family incomes, unemployment rate lamme values each produced coefficients that were
statistically significant.

% QOther variables were conspicuous by their lackatistical significance. Support for the Democrdiesidential
nominee, for example, was unrelated to a city’s mitient to sustainability.
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2006; Woods and Potoski 2010). This recognitionydxeer, has not translated into rigorous
analyses of how states and cities engage one artotbelve environmental collective action
problems, such as urban drilling.

Under the partial preemption framework, command@ndrol language permits the
devolution of responsibility to state and local govunents. Although Congress and federal
managers still establish national standards, stibsra entities act as the primary enforcement
agents (Konisky and Woods 2012; Scheberle 2004)e R2ZD06) estimated that the states issue
over 90 percent of all environmental permits, catgbpproximately 75 percent of
environmental enforcement actions, but rely onfégeral government for less than a quarter of
their funding. Continuing the downward movemenpolicy management, many states have
formally devolved enforcement and administrativeoansibilities to local officials (Woods and
Potoski 2010). Woods’ and Potoski’s (2010) studgemlempirical evidence by noting the
various forms that second order relationships rakg.tTheir study identifies thirty-three states
that have devolved aspects of the Federal CleaA&ito city, county or regional bodies. Of
those thirty-three:

e Two states provide local agencies the authorigstablish air quality standards.

e Thirteen states allow locals to operate the mgjaifttheir ambient air quality monitoring
stations.

e Six states place primary enforcement power witlalloegulators.

State and local governments, in addition to thelefal responsibilities, promulgate a
variety of their own environmental policies (Postrend Berry 2010). Like the federal
government, state and local policies range fromighitcoercion to voluntary programs and

market incentives (Hempel 2009; Vig and Kraft 201@hner (1993) pointed out that state and
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city governments provide a number of “dirty” seegancluding: trash removal, recycling, waste
management, wastewater/stormwater treatment andxablling and maintenance. City
governments also enact land use-management plassppdinances and write and enforce
zoning laws (Betstill 2001; Trisolini 2010). OtHeral governments provide electrical services
to their citizens, giving residents some influencéhe sources used for power generation.
Through such powers, state and local governmefiteirce the pace and location of
development, neighborhood aesthetics, the avathabil renewable power and access to
recycling and waste diversion programs.

According to Busche (2010) state and local goventemay further influence
environmental outcomes because of their close pritxio citizens. By being closer and more
accessible to citizens, state and local policymsakewve more opportunities to learn of their
preferences and, in consequence, pass laws thet kedtect their community’s needs and
concerns. Portney (2009) identified local counciimbers and staff as particularly well
positioned to listen and respond to citizens. Byng®o, city officials may create a political
context supportive of democratic governance by faimg stronger beliefs in political efficacy
among citizens, encouraging the recognition of e co-benefits between the environment
and the economy and by improving citizen’ awaremegsincreasing their understanding of the
severity, exigency and veracity of today’s envir@mtal problems.

Stubborn Environmental Problems

There are normative reasons why research of siag-¢nvironmental federalism is
needed. Enhanced levels of local capacity, maradexibility and knowledge reflect the
complexity of ecological and natural resource goest(Bowman and Kearney 2012; Schneider,

Jacoby and Lewis 2011). As problems become morrsivand intractable, governments are
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also acknowledging their co-dependencies and strortgs. Locals, for example, cannot
effectively address environmental spillovers angbealities because ecological issues do not
follow jurisdictional boundaries and impact mulagtommunities (Ostrom 2009). Conversely,
States’ policies that fail to recognize the locatizmpacts of environmental harms are typically
ineffective at mitigating the problem, inefficiepthdministered and implemented and contribute
to state-local frustrations (Krane, Rigos and BdD1; Zimmerman 2012).

Gaps in the Second Order Federalism/Devolutionrattee

The gaps in the second order research lead tacamplete understanding of state-local
relationships. Researchers have primarily addretfgedquestions of whether or not devolution is
taking place, the decision to devolve and the augoof second order devolution. Despite, the
literature’s infancy, it too, has produced key firvgs that form the foundation of this chapter.
But, its missing pieces make ample room for motaitkel accounts and for projects that begin
the work of second order theory building.

Broad Trends

The first major question asked by devolution sciwis ‘is devolution occurring?’ The
general answer is that second order devolutioneiddast likely to occur in areas of revenue
collections and expenditures (Bowman and Kearndp)2P011; Stephens 1974). These studies
incorporate data on a wide variety of very broalicgareas including natural resources,
education and public safety. This focus howevesses critical jurisdictional, historical and
issue specific variation. States, for example, eragrge or restrict local governments’
operational home rule and land use authority wheames to fracking while leaving other
natural resource issues alone. Courts may alsoogmeptious tests in order to determine what is

an inherent local power (both in the historical andtemporary sense), what is a mixed state-
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local issue, what constitutes a municipal polices@oand to what extent concurrent regulation is
permissible (Krane, Rigos, and Hill 2001; Richard2011).

Broad measures also miss experiential and histalitfarences. States do not
necessarily share similar experiences with nagaalextraction; they may hold differing
understandings of fracking’s costs and benefitsdisalgree on the proper role, scope and
powers of local governments. On the other hantestaith long legacies of home rule authority
may centralize natural gas policies because thesepe the alternative as risky or because they
see statewide control as a way to encourage eccoraeuelopment while also protecting the
environment.

Implementation and Outcomes

This line of research has identified multiple sce® i.e. variation and state-local
relationships, but lacks consensus as to the faatwd causes of such relationships. Below is a
summary of the most current research’s findingtuohiog the relationship between state-
substate actors and whether devolution succeededahvariation.

e State-Substate Implementation Conflict with Devoluibnary Variation
¢ Funding and Mandates (Bruhl, Linder and Sexton 2018ner 1990)
e State-Substate Implementation Detachment with NO Dmlutionary Variation
e (California welfare distributiofiSheely 2013)
e State-Substate Implementation Collaboration with Dgolutionary Variation
¢ Florida welfare distribution (Fording, Soss and iGam 2007)
e (California Cities and Climate Change (Bedsworth Hadak (2013)
e State-Substate Implementation Collaboration with NODevolutionary Variation

e Texas Workforce Training (Harvey 2013)
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¢ North Carolina Welfare (Cho et al. 2005)

Such studies have produced a wide variety of figsliand insights but fall short in two
aspects. First, each lacks attention to theorydimgland to generating explanatory relationships
relative to when oppositional/collaborative relasbips are likely. Building more effective
models of state-local interactions and of secowl@ovariations requires an expansion of the
pool of policies and explanatory factors, suchyar&ulic fracturing. The centralization/risk
model, presented in Chapter 3, is an explanatogeithat may provide a comprehensive and
cogent understanding of the connection betweertutishal centralization/decentralization, risk
and resulting second order relationships.

Second, the focus on welfare devolution has missieel potential second order
relationship outcomes. Bowman and Kearney (20bt)nktance, argue that outcomes are
partially a function of municipal/local capacitycathe community’s willingness to support its
new responsibilities. They go further to providewember of expected outcomes relative to state
policy, summarized in Table 1 below.

Table 2.1 Second Order Relationship Outcomes
Scenario State-Local Relationship

Possess enough resources to perform new
state-ordered tasks or lack the willingnessjto
challenge the state Little or no conflict, clardion

Possess enough expertise/willingness to go
around the state) or to challenge the state’s

authority Potential Conflict
Local refusal, failure, departure Recentralizatretfenchment or Conflict
Unexpected consequences Unknown
Municipal Uncertainty about fracking’'s
environmental and economic impacts Conflict or &ladiration

Source: Bowman and Kearney 2011
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The table details a number of possible actionscandomes but does not incorporate an
explanatory element, i.e. what circumstances ledddal refusal or failure to comply with the
state. This focus also misses several potentigbougs. First, it does not sufficiently account for
the role of outside factors such as the involvenoéthird party actors or the use of voluntary
agreements that cities may sign with industry. 8dcthe literature does not include the
potential for collaboration between states and gityernments.

Concluding Thoughts

When viewed in their entirety, the literatureshistchapter paint a picture of
intergovernmental dynamics that are ephemeral emgered by a myriad of contemporary and
historical forces. Whether it is through secondeomevolution or through their inherent powers,
state and local governments are central actorddneasing current environmental challenges.
Cities are sites of high-energy consumption andevasoduction, and through their land use and
waste management functions they affect overallaradmissions, renewable power options and
natural gas drilling. Local authorities are ofterylactors in terms of coordinating action
between the state, cities and citizens. Finally,dapacity of many state and municipal
governments has grown in recent years and theyepssswealth of experiences in addressing
environmental issues including climate change raitay, bio-diversity, renewable power and
natural gas exploration. Despite these growingteartsforming roles, scholars have yet to
systemically evaluate the factors associated wpttosition, detached and collaborative state-
municipal relationships.

In the U.S context, environmental challenges qre for state and local government
involvement. In California, pressures to devolvevpoculminated in Proposition 31, a 2012

ballot question. The failed initiative would haveated new powers to cities, counties and
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schools to implement many of the state’s envirortalgarograms” California’s attempted
devolution was not necessarily a partisan issue.Ndtural Resources Defense Council
announced “Prop 31 would allow local governmentsverride landmark state laws that ensure
a healthy and clean environment for all CaliforsiasfNRDC 2012a). They allied themselves
with the League of Women Voters, California TeatyP®tembers and the California League of
Conservation Voters to urge voters to vote agdivesplan (NRDC 2012a). In explaining his
opposition, Tea Party writer Stanley Kurtz, wareédinelected and unaccountable regional
governments circumventing the public will. He eeqabthe act to “redistribution without
representation, an Americanized version of the ombeatic financial and political
arrangements currently killing the European Uni@fateene 2012).

Much like California’s Prop 31, fracking has crehtestate and local political context
replete with legal challenges/threats, heated rimgtine execution of political strategies but also
examples of cooperation and collaboration. As teetan Chapter 1, urban natural gas extraction
is increasingly encroaching upon and impactingligoaernments by reducing their air quality,
threatening drinking water and reducing resideqisility of life (Davis 2012; Fisk 2013; Rabe
and Borick 2013; Wiseman 2009). At the same tiine extraction of natural gas generates state
and local economic, tax and direct/indirect empleptrbenefits. These tradeoffs underpin much

of the dynamics enveloping second order frackingadyics.

%1 The plan was financed through a percentage af saes and property taxes (up to $200 million aty)u(KCET
2012).
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Chapter 3
Design and Methodology

Prior to engaging in quantitative or qualitativeriyahe researcher must make a number
of design choices. He or she must formulate thaadgt rich research questions, adopt the
appropriate conceptual framework, operationalizedépendent and independent variables and
determine the project’s overall scope and logisbhoaindaries (Tannewald 2007; Yin 2009).
This chapter aims to do that. It presents and éxgplhe project’s overall methodology and
design decisions. It begins with a brief descriptd three significant research questions and an
explanation of why a mixed-methods approach is@mpate for this project. The chapter
transitions to a description of the ‘operationakdle’ of case selections of both the states and
municipalities being assessed.

To explore the ‘second order’ dynamics of frackitigee major questions guide this
dissertation.

¢ What state structures govern state-municipal alatips when it comes to hydraulic
fracturing in urban and suburban communities?

e How and to what extent do municipalities regulaseking, i.e. what are the types and
popularity of city-level policy response to fracgh

e Why do some municipalities promulgate policies sg#pstate-level goals associated with
extraction, i.e. challenge their state’s preempéiuthority while others do not?

e What is the relationship between ‘sustainable encoaaevelopment,” mobilization and

municipal fracking regulation?
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Using Mixed Methods

| utilize the comparative case study method to @mswy three major research questions.
Case studies offer a number of advantages foryahd administrative research (Bennett and
Elman 2006; George and Bennett 2005; Gerring 2R0%), Keohane and Verba 1994;
Mahoney 2010; Yin 2009). Yin (2009) argued thatcstsidies are appropriate when the
research goal is to understand a contextually drikesal-life social and/or political phenomenon
in depth. Case studies, Yin continues, offer theootunity for research to develop a more
nuanced and detailed account of causal factonsfloences. Insights can then inform alternative
hypotheses to be tested in future research (Gemg@®ennett 2005; Kaarbo and Beasley 1999).
Finally, case studies are suitable when the sfaapmlicable research is inchoate. This makes it
difficult for researchers to draw upon a rich badyiterature to test the plausibility of an
expected relationship or set of relationships.

Mixed methods bring balance and rigor to a resepraject. Strictly qualitative work,
for example, makes it difficult for a researchentake generalizations about the sample’s
overall population and to identify explicit cautakages between the variables (George and
Bennett 2005; Yin 2009). Without qualitative wohlgwever, research may miss out on key
explanatory variables and more nuanced relatiosslatistical techniques, without regard to
gualitative measures, are also problematic. Therdiraitations to effectively operationalizing
variables and to accurately measuring the effdg®ntial explanatory factors such as:
focusing events, interest group influence and comaation, social capital and the political will
necessary to challenge the state. Yet, quantitatieods improve the researcher’s ability to

make statistical inferences and probabilistic statets (George and Bennett 2005; Yin 2009).

63



The ephemeral nature of intergovernmental relataontsthe exploratory nature of this
project also limit the utility of relying on jushe methodology. Intergovernmental relationships
change rapidly and build upon existing working tielaships (Anderson 1960; Klyza and Sousa
2007; Wright 1978). As evidenced in Chapters 4edy dynamics, unforeseen challenges and
random focusing events can further complicate meagsecond order and intergovernmental
relationships (Davis 2014; Frederickson et al. 20@Guire 2005; Stever 2005; Wright 1978).
Units of Analysis

City-state relationships exist within a multi-dinsganal web of multiple governing
relationships (McGuire 2005). States and muniogaalernments operate within this web while
concurrently confronting and debating the costslamefits of hydraulic fracturing. States are
typically the dominant actor but their power isontplete. They set broad parameters by which
state regulators and municipal officials make mhglland related land use decisions (Bowman
and Kearney 2011; Woods and Potoski 2010). Cityeguwents also play a critical role in
second order relations. They often implement statgésions and regulations and make decisions
that can impede or facilitate state policy goalsmthunities also experience, first-hand, the
environmental and economic impacts of many statel lgecisions (Bowman and Kearney
2012). Recognizing the pivotal role in frackingdamse politics, this dissertation focuses on
cities/towns (that have land-use and zoning autjjaas the unit of analysis.

State Involvement

Second order natural gas politics exemplify the @dw role of state institutions (Cremer
and Palfrey 2002; Davis 2014, 2012; Mashaw 200656ty1991; Rabe and Borick 2013,
Riccucci 1995). Even in states with strong home pubvisions, State Oil and Gas Commissions

or Departments of Natural Resources often estabhshenforce the protocols and procedures
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that operators follow (e.g. well intensity andrsiti information disclosure, environmental health
and safety regulations, setbacks, impacts to vigldif any), public notifications and waste
management). They do in varying degrees of striogéor both municipalities and industt§y>2
Many of the policies favored by industry and prégéedoy the sub-government’s hegemonic
position limit opportunities for opponents to asl@eon-incremental policy changes (Hayes
2001).

State policymakers can also establish policieslézat to collaborative relationships with
city governments. Finally, the state may remairthen‘sidelines’ and permit municipalities a
large role in setting rules for the land use impadturban drilling and fracking (Barnes 2013;
Boscarino 2013; Goho 2012). Conversely, state ksag@y adopt an antagonistic position
towards local governments by participating in laitgsagainst local entities.
Municipal Roles

Cities play a critical role in the environmentavgmance puzzle (Boscarino 2013).
According to Bowman and Kearney (2012), stategt@alominant actors in establishing the
jurisdictional boundaries of second order fedenali¥et, the parties responsible for devolution’s
outcomes are less clear (Bowman and Kearney 28&2pnd order outcomes are a function of
municipal governing capacity and the willingnesity leaders to support their new policy
responsibilities (See also Gargan 1997; Kodras RExiwman and Kearney’s (2011) study
depicted several scenarios and an expected outamsown in the table 3.1 below.

Table 3.1 Devolution’s Potential Outcomes
Municipal Centric Scenario State-City Relationship Outcome
1. The city possesses enough resources to perform

new state-ordered tasks or it lacks the
willingness to challenge the state Little or no conflict

%2 This is discussed in greater detail in Chaptemithk the descriptions of both the Dillon and Cgol2octrines.
33 Specific permit requirements will be discussedrieater depth during the presentation of the caskes.
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2. Acity refuses or fails from the state’s goals &dcalization/Retrenchment o
Conflict

=

3. A city circumvents the state and but does so |n a
way that does not challenge the state’s
preemptive authority Unknown

4. A city action that leads to unexpected
consequences i.e. third way or a departure from
state policy/goals Unknown

In the first relationship scenario, cities possssugh resources and organizational
capacity to adequately perform state-ordered taskso implement policies effectively. This
can be accomplished with or without state assistaBowman and Kearney (2011) expect that
under such a scenario, little to no second ordeflicbis likely. The authors’ second scenario
examines attempts to devolve power that fail. Tlostriikely result is the state (re)centralizing
authority and to exacerbate second order tensidresthird outcome, non-purposive and
unexpected, contributes to expected and unforgseléical consequences, which Bowman and
Kearney (2011, 577) describe, “as having the patetat be unpleasant.”

Municipal governments possess formal and infornoalgrs that shape the politics of
second order fracking and the larger issue of pafplementation. They pass and enforce
zoning ordinances, abate nuisances and enactlatithat protect the public’s health and
safety. Like interest groups, municipal politicalbsegies include issue avoidance or expansion,
and negotiation with state officials and industjties might also adopt outsider strategies such
as protest tactics, press releases and conferemadsocate for their claims (Baumgartner and
Jones 1991; Berman 2003; Bruhl, Linder and Sex20t3; Kincaid 1999; Pralle 2006;
Riverstone-Newell 2012; Sherman 2011; Zimmermarb19012). Whether it is through formal
or informal actions, municipalities can and do shapcond order outcomes and the relationships

with state leaders.
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Dependent Variable

How do city governments make decisions about enumental policy? Are choices
between economic development and environmentaggiion mutually exclusive? Does this
dichotomy extend to decisions about urban natwasldyilling? With regard to municipal
decision-making, | ask several questions: whabastare municipalities taking towards
fracking? And, do certain predictors influence tyyge of policy actions adopted or taken by city
governments? The dependent variable therefore stsref municipal policy actions taken to
either impede or facilitate natural gas development

| placed each sampled (discussed on pages 77183) policy (substantive and
symbolic) on a municipal response ‘table’, placet@mwhich offers a number of
methodological advantages. First, as a heuristt@ptures the range of second order dynamics
and is particularly useful in categorizing munidipations and understanding how state and
industry officials will likely respond, i.e. wille municipal actions lead to a supportive
(collaborative), indifferent (too soft) or oppositial (too loud) second order relationship (Bruhl,
Linder and Sexton 2013). Application of a policykcalso helps answer the dissertation’s
second major research questions by providing arigise and explanatory account of how
municipalities are responding (ranging from symbodisolution and more coercive measures
banning fracking) to increasing urban drilling.

Finally, the small number of cities per state amgrtdistribution pattern preclude using
an ordered probit model. By scaling the municigalonses, however, it is possible to group
them into new dichotomous dependent variablesatidtess the third question (challenging the

state’s preemptive authority) via logistic regressiFor each case study, | recode municipal
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policy (or policies) as a ‘yes/no’ variable as tbether or not the municipality exceeds the

state’s policies and whether city policy challentiesstate’s preemptive authority.

Opposition
(From a state centric perspective that supports freking)
Zoning regulations that exceed the  Banned on Resolutions
Bans and/or]  state standards and limit where| municipal owned against the
Moratoria development may occur property practice
Circumventing the State Support
(Exceeds State — No Challenge to  (From a state centric perspective that supports
State Authority fracking)
Voluntary agreements with No Action, special use permits Ancillary actions i.e.
industry that still permit or resolution in support of selling/ leasing
development development excess water

Figure 3.1 Municipal Governments’ Hydraulic Fracturing Policy Action Scale

Outright bans and longer-term moratoriums on natyaa development are likely the
most severe policy options that a municipality eaact. Moving towards the center and less
likely to raise the ire of industry are policiesithestrict oil and gas development to areas zoned
specifically for development (or restrict it in ta&n zoned areas i.e. residential) and bans on
public spaces such as parks. Despite permittingldpment, zoning regulations are considered
‘opposition’ since they restrict company autonotmjt where drilling may take place and
typically exceed state setback/buffer zone polidtesther on the continuum are resolutions
against the practice. These actions are not legaligrceable but are indicative of the
municipality registering its opinion on fracking &cond order policies and going on record for
or against some policy (Barnes 2013).

Municipal actions may also restrict industrial depenent without challenging the state’s
preemptive authority. Closest to the middle ofgbale are voluntary agreements between cities
and industry with terms that generally exceed sttrdards. Voluntary agreements can vary in

their scope, applicability and even the actors Ivew. Despite wide variation, their genesis is
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often precipitated by a desire to increase paditig (local government, state government and
oil and natural gas industry) flexibility, improedfectiveness (protect the environment and
public safety while permitting development) andl&xrease transaction costs (Carmin, Darnall
and Mil-Homens 2003).

Voluntary agreements can be a considered a ‘thiargd W hey are legal documents that
permit more restricted forms and locations of depeient but are not at the scale of
comprehensive zoning regulations. As compared ningoschemes, they are more ad-hoc, do
not necessarily involve the state and indicativa tdcal community’s recognition of the state’s
legal authority but simultaneously demonstratirggdtisfaction with the state’s regulatory
regime relative to fracking. Voluntary agreemergsaeen cities and industry are typically
focused on providing the city legal protectiongarporating citizen concerns about air and
water quality, emergency and disaster planninggreement and information sharing and
regulatory stability for industry by filling in gapn state language.

Municipal governments may also opt to remain sidrd rely on applicable state law and
policy to guide development. Finally, city governmtgecan voice their support for fracking by
promoting additional development within their lisitr by passing industry-favored legislation

(Barnes 2013). | code these approaches in the bsbbw:
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Table 3.2 Municipal Policy Position Coding Schemati

Policy Action Coding Value
Bans or Moratoria 0

Zoning Regulations (more stringent than state laws) 1

Bans on municipal owned spaces (parks, easements) 2
Resolutions against the practice 3

Voluntary Agreements (stricter than state standards
but permitted under state law 4
No Action/resolutions favoring industry/special us
permits (that do not conflict with state law) 5
Actions increasing development (oil and gas)
including leasing excess water and/or leasing publ
spaces for oil and gas development 6

(4%

Methods for Selection

| use multiple mechanisms to identify and selesesdor inclusion. | began by excluding
all jurisdictions that currently do not have andiolt be unlikely to have future drilling
activities>* The second and third mechanisms used to idemjfyopriate cases are based on a
state centralization continuum and on a case setetdchnique known as diverse cases. By
maximizing the variance along the major independantble (the state centralization/
decentralization continuum) | selected the stat€doborado, Ohio and Texas. These states
represent a high, middle and low degree of statgaezation (diverse cases) relative to fracking
and have hundreds of thousands of citizens liviitgimwone mile of a fracking well. The logic
for each is addressed in the following paragraphs.

Identifying the States

A number of possible measures and organizatiomednees can be used to identify states,
appropriate for consideration. One possible wayrtranize these relationships is to classify

them according to a continuum based on degreendfatezation of natural gas policies and the

*| accomplished this by examining where frackingragiens are currently ongoing and where the Energy
Information Administration has located oil and gaserves. The logic for this filter is that statel substate
governments that currently do not have fracking lédaedy will not in the future are unlikely to bengaged in the
intergovernmental management of fracking.
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proximity of natural gas wells to citizens. Undeistframework, | place the degree of
centralization (state control) on the X-axis. Inatempt to approximate proximity and exposure

to development, a second dimension (Y-Axis) rahlesrtumber of residents located within one
mile of a frack site. Once eligible states are idiedl, | use the state’s political leanings and
geographic region as additional natural break gantd as ways to ensure that the selected states

are diverse (Patton 2002; Seawright and Gerrin@R00

| focus on all high
proximity states but with

A varying degrees of state
centralizatiol.
Decentralized <€ - 2\9 Centralized

v

Lower Proximity

Higher Proximity

Figure 3.2 State Filters
Why Proximity?

There are a variety of mechanisms that identifysingrces responsible for causing the
public to perceive something as risky — both inwtdury and voluntary® While the particular
source causing a citizen or institution to evalismething as risky is certainly interesting, it is
not necessary for understanding why it is an ingdrantecedent to understanding citizen
behavior and the working relationships betweerestahd city governments. Rather, it is the

effects of unwanted proximity and its motivatioimapacts on citizens and municipal actors that

*The psychometric model grounds risk evaluatiorh@dctivity’s characteristics (number of peopleasqd or
wells, or acres, etc), its novelty and the severitgotential accidents i.e. a spill (Slimak an@2i2006). A second
model, the value-belief-norm theory (VBN) arguestttinat risk is more related to characteristicthefindividual
evaluating the activity rather than the activiseif. According to this latter approach, variatdash as partisanship
filter new information and organize the degreeisk that the individual associates with the proj&etz,

Fitzgerald and Shwom 2005; Sjoberg 2000; Slimak2iedz 2006).
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are essential to understanding interactions betwtdas and city governments. The selection of
states based on citizens’ proximity to wells rattien overall production recognizes the role
proximity plays in site-based political disputesldimits this analysis to states in which fracking
may be occupying a place on state and local inistital agendas.

Viewing something (like a frack site) as an unnsaegintrusion on quality of life can
act as a motivational factor. They interact withestperceptual factors such as ideology and
beliefs about a policy or specific problem. Thenbined impact shapes an individual’s
behavior and intentions, i.e. his or her motivatiomact (Ajzen 1991). Highly motivated
individuals, Ajzen (1991) found are more likelygosh for a desired outcome and more willing
to spend the time and energy necessary to carrgaalé as compared to less motivated
individuals. Place-based disputes, such as theaseiased with fracking well sites or
underground injection wells, typically originatechese of how nearby populations understand
and perceive (tempered by ideology, etc.) the castisrewards of the facility or project (Bidwell
2013; Davis and Fisk 2014; Hamilton, Colocousis Badcan 2010; Schlosberg 2007; Sherman
2011; Slovic 1987; Tierney et al 2001).

Elevated levels of unwanted proximity or closertessells among citizens contribute to
a number of possible second order dynamics. Mualicfiicials, who believe that fracking
threatens their environment or citizens are likelype more receptive to a grassroots group
seeking to build a citizen initiative restrictingweelopment than those city officials who do not
see fracking as encroaching too close to the contyndrney may also be more motivated
themselves to pass a ban or to seek out a memgonaofdunderstanding (voluntary) agreement
with a developer. Concerned citizens and electaddies may also utilize their municipality’s

zoning and public health power to restrict frackiRgcusing events like a spill, accident or a
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water-well running dry can further sharpen citiZemscity councilmembers’ perceptions
(Birkland 2011). Following a focusing event, citiagliving or working close to the frack site or
underground injection well may activate even matiegens in support of municipal challenges
to the state’s preemptive authority.

This first dimension reduces the number of posstdées to eleven. The following table
shows each of these states along with the numbeadiiduals living within one mile of a
natural gas well (Gold 2013). Residents in theatestare more likely to feel the impacts of
development, to be exposed to potential environaleisks and to experience infrastructure
strains of fracking. They are also more likely tmeunter air and water pollution and to face
exposure to dangerous chemicals should there p#l afdracking fluids or wastes. | also list
other factors such as the state’s ideological ppaiition, its overall production of natural gas,
its region and the state’s economic dependencyl@md natural gas extraction.

Table 3.3 Selected State Level Characteristics fdfatural Gas Producing States

Pop within 1 mile Total GDP
of a site after 1999 Natural Gas| (Avg. 2008- 2012
State (in millions) Production 2011) Politics* Region
Texas 6.09 8 7.42 percent Red Oil Patch
Ohio 2.63 20 0.12 percent  Blue Rust Belt
Pennsylvania 1.78 12 0.27 percent Blue Rust Belt
California 1.62 21 0.81 percent  Blue West
Oklahoma 1.17 4 7.86 percent Red Oil Patch
Louisiana 1.06 2 8.13 percent Red Oil Patch
Mountain
Colorado 0.34 7 2.57 percent  Blue West
Michigan 0.25 19 0.05 percent  Blue Rust Belt
Mountain
New Mexico 0.19 3 5.85 percent  Blue West
15.81 Mountain
Wyoming 0.07 1 percent Red West
North Dakotal 0.04 11 1.96 percent Red Plains

Sources: (Gold 2013; EIA 2014; CBS Election Ceft&t2)
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Why Centralization?

To further refine the set of states, | applied secselection strategy known as diverse
cases. The strategy seeks to maximize variatiargadcchosen variable, state-city centralization
(George and Bennett 2005). Seawright and Gerri@@gRcontend that the approach is ideal for
exploratory and hypothesis seeking studies bedauagitalizes on the variation present in at
least two cases that represent the full rangeeohyipothesized causal relationship. Finally, the
strategy forces a researcher to specifically idgaind select a diverse array of cases, thereby
helping to improve the researcher’s ability to digameralizations (Seawright and Gerring
2008)%° Among the list of higher-proximity states, | segta highly centralized, a moderately
centralized state and a decentralized state.

Following the second order federalism literaturglaice relative degrees of power
allocation on a continuum from highly state centoi@ecentralized and locally-centered
(Bowman and Kearney 2012; Richardson 2011). Spadly, | evaluate centralization by
examining municipal authority relative to well aij, setbacks and land use authority, the policy
areas Davis (2012, 2014) identified as being ingyarto municipal governments.

With this second major filter, | identify three ess two of which represent extreme
values (centralized and decentralized) and a thatlis an average case. This dimension of
interest (centralization) is supplemented with otetural breakpoints including region, the
state’s economic dependency on oil and naturakgaaction and the state’s political leanings,
as shown in Table 3.3 (Collier, LaPorte, and Segtwr2007; Elman 2005). Each breakpoint

helped achieve maximum variation so that the ptg@esults may better represent all states and

% The inclusion of all states may distort the actlialribution of cases, especially if there are encentralized
states than decentralized or vice versa. Despgembiakness, Seawright and Gerring (2008) writettiia selection
technigue is among the most representative cadyg stahnique and offers the researcher the alditpake some
generalized claims.
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municipal governments. The states selected, Cadpi@tio and Texas differ along the most
pertinent dimension, the state centralization afireh gas regulatory and land use power. These
states also vary along regional, political, andn@toic dimensions.

An issue specific scale can better reflect the dynanature of intergovernmental
management. In other words, the state-local legationship when portrayed using the Dillon-
Cooley dichotomy is overly reductionist. Even wlegganized along broad categories, such as
public safety or natural resources, researchersmsy critical state-level differences. A state
may be highly centralized for the purpose of rewsnand collections but still authorize local
governments to establish zoning, public healthsafdty ordinances and to promulgate
comprehensive land use regulations. Cities in aénéd states may deliver water and power to
citizens, further shaping the character of secaddraelations. Conversely, in decentralized
states with a long history of home rule, natura gggulatory power may be centralized in an
effort to achieve state goals, even at the expehkeeal control (Berman 2003; Bowman and
Kearney 2011; 2012; Krueger and Bernick 2012; Zimman 1995; 2012).

Table 3.4 State Differences and Fracking

Pertinent Dimension| Control Natural Break Points
State (Regulatory Variable Oil and Gas
Authority) (Proximity) | Region | Politics | percent of GDP
Mountain
Colorado Centralized High West Blue 2.5percent
East/Rust
Ohio Middle Ground High Belt Purple .12percent
Texas Decentralized High Oil Patch Red 7.5percent
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The Selected States
Colorado: A Centralized State

Colorado is an ideal example of a centralized sttst, the legislature, through passage
of applicable statutes, and reaffirmed by the Skafgreme Court, has centralized natural gas
regulatory power in the Colorado Oil and Gas Coratgzn Commission (COGCC) and
Colorado Department of Public Health and Environn{@DPHE). State regulation preempts
cities from regulating any portion of the naturakdife cycle process including the drilling,
completion, operation, abandonment and the locatiorells, setback distances and air and
water quality standards. This power has been uphelecent State Supreme Court decisions,
which clarified that local regulations are only falwvhen they do not materially conflict with
COGCC regulations and when they do not impede tipeistate’s goal of orderly natural gas
development (Davis 2014; 2012). Local governmepésticipation is limited to a public hearing
or sharing information. Some cities, working witltonstraints of state law, have signed
voluntary agreements with operators that excead sttback standards.

Colorado also represents the intermountain wesbmeyVhile the state’s politics reflect
a bluish hue, it has a long history of promotingunal gas production. This legacy is similar to
other Western states such as Wyoming, Montana awdMexico. And until recently, these
states were fairly similar in the powerful role tlod and gas operations played in their
respective state’s economies (Wyoming excludedyi€2012).
Ohio: A Middle Ground Approach

Ohio represents a middle ground example for seveasons. House Bills HB 278 and
HB 299 authorized the State Division of Mineral B@Ees Management to regulate natural gas

permitting, siting and production. The State Cdaostin, however, tempers the ODNR’s
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authority, by authorizing municipalities to play mmportant role in environmental protection
(water) and conservation (Ohio DNR 2014).

Positions of the legislature and State Courts B@iadicative of a middle ground
approach to second order federalism. The legigatasted Ohio’s cities and townships with
public health and safety and comprehensive langlas®ing authority. Cities may limit
fracking by establishing conservation or environtaEmones, which protect the public’'s health
and safety and the environment (Nolon 2013). Thi® Skate Supreme Court, however, in the
Newburycase, also held that should cities adopt frackastyictions, they must bear the burden
of proof that they are doing so to accomplish Idezdlth and safety goals.

Ohio exemplifies some of the challenges in easaarhrust belt states such as New York,
Michigan, West Virginia and Pennsylvania. For mahyhese states’ policymakers, fracking is
an attractive way to reinvigorate stagnant econsrarl to replenish local and state coffers.
Ohio also represents one of the ‘new players’ i@ gas politics and its associated
environmental costs. The discovery and mining efftarcellus and Utica Shale Plays began in
the 2000s and continues today. Finally, for most belt states, oil and natural gas operations
occupy a small but growing role in the economy.

Texas: A Decentralized Approach

The most decentralized of the three states is Tédabe state level, two agencies
oversee fracking operations. TRailroad Commission of Texas (or RRC) developseanfdrces
rules relating to technical (and subsurface) aspafadrilling, well intensity, safety and
groundwater protection. The Texas Commission onirBninental Quality oversees air quality
and emissions, offsite environmental impacts anil@asing and cement regulations (Wittmeyer

2013). Under Texas law, home rule cities still paymulgate regulations that directly impact
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fracking operations (Negro 2012). They have théaritly to issue and reject drilling permits,
regulate site security and some operations (flyyiexpand setback distances and to promulgate
zoning regulations of just oil and gas developmé&he Dallas City Council went so far as to
reject several drilling applications and to estgtbll,500-foot setbacks (Henry 2013).
Conversely, in nearby Fort Worth, the site of mamjis, the City requires natural gas
development to take place at least 600 feet aveay fesidences (Baker 2013).

Texas is typical of the historical experiences dredpolicy expertise and goals of the oil
patch states of Oklahoma and Louisiana. Expanae#ifig, in these states, is attractive to
lawmakers as the region is historically acceptihgiidespread development of its financial
benefits to other public programs. Like other pr@dg states, natural gas plays a key part in
these economies.

Municipal Governments

In order to identify local governments that diffetative to the dependent variable
(municipal policies towards fracking) | apply a pasive quota sampling technique. The strategy
requires the researcher to intentionally seledbaeunits or cases “based on a specific purpose
rather than randomly” (Tashakkori and Teddlie 20083; Patton 2002). This method aims at
generating the maximum heterogeneity within a studyosen sample (Miles and Huberman
1994). In order to maximize variation, | createtva-by-two typology, which the case studies
(Chapters 4-6) test. In each quadrant for the thtaes, | identified twelve to fifteen cities
(depending on state population) that met the imafusriteria.

Filters
| apply multiple filters to limit the number of gigovernments. The first filter excludes

all municipalities located in a county that is wath ongoing natural gas extraction. Cities
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located in areas far removed from extraction atikeily to pass legislation or engage in other
activities germane to this project (although theayrbe ripe for future research). Similar to state
lawmakers, the close proximity to natural gas wetlsacts how city leaders and residents
perceive the risks and benefits that fracking posdésem.

Population size, the second filter, is necessarywo substantive reasons. In many
states, including Texas, Colorado and Ohio, hortesisurelated to municipal size. Texas’ cities
with a population of more than 5,000 establishrtbain governing structures and enjoy a variety
of regulatory powerd’ A population of 5,000 or more is also the linelefarcation between
being a city and a village/township in Ohio, altgbwboth types of governments may enact
zoning plans and issue other land use regulatkinally, in Colorado, communities must pass a
charter ordinance and have a population greater2[@00 citizens in order to be a home rule
municipality (Colorado 2014).

The organizational and public management literatilse identifies agency capacity as a
major driver of effective organizations (Epsteird&@rHalloran 1994; Frederickson et al. 2012,
Lowry 2005; McGuire 2006; McGuire and Silvia 20Moe 1989; Scheberle 2004; Wang et al.
2012). Walker (1969) and Andrews (2000), moreolmk, capacity to policy/organizational
innovation. Enhanced organizational capacitiestregr(2003) argued, enable cities to pursue
more integrated development approaches and topacate a variety of new tools and
management techniques sensitive to environmengas$ gehile still promoting economic growth.
The Municipal Dimensions

The third filter relates to municipal typology (semted below). The second order

federalism literature finds that local governmeaftect the implementation of state policies

37 City voters must also pass a charter ordinanceallSntities can be Type C and still possess laedauthority.
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(Bowman and Kearney 2012). Yet, it does not idgrihe requisite municipal characteristics that
may explain oppositional or supportive relationship

To identify and select a filter, | turn to the emmrimental policy and fracking research.
One possible organizational scheme is a typologgdan mobilization (x-axis) and
receptiveness to environmental issues (y-axis) iavd Fisk 2014; Feiock 2013; Patton 2002;
Seawright and Gerring 2008). The typology and selecriteria yielded over 160 cities

(Colorado — 48 cities; Ohio — 60 cities; Texas —<ii@s).

High Commitment to a Sustainable
Development

A

High Mobilization Low Mobilization

<€ >

\ 4

Lower Commitment to Sustainable
Development

Figure 3.3 Municipal Filters
Mobilization (X-Axis)

Mobilization literature identifies the mechanismswhich more attentive and engaged
citizens impact elite level decision-making (Baumiger and Jones 1991; Johns 1994; Jones and
Baumgartner 2012; Kingdon 1995; Selman 2004). &hted policy entrepreneurs may seek to
mobilize citizens to gain a political advantageetmender a desired political change, to pass
policies or to influence an institutional agendHeégtive leaders are strategic and will time their

appeals to citizens to coincide with focusing esanta favorable political climate. Other
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scholars examine the association between mobdizaind a particular issue’s dimensions.
Mobilization results more readily when individualse issues as important, salient and when a
resolution is unknown (Baumgartner and Jones 1B8%gnstone and Hansen 1993).

At the local level, leaders are beginning to styi@ly mobilize their publics. Deliberate
citizen engagement efforts can help to diminishrésestance that surfaces during the
implementation of climate change action plans ahéroenvironmental programs (Davis 2014,
EPA 2010; Federal Register 2006; Leighninger 2086holars have attributed a variety of
causal mechanisms to decreasing resistance. Mahtmp, for example, offer citizens more
opportunities to participate and shape local pesichrough volunteer boards, visioning sessions,
focus groups, surveys/polls and working groupseBesh has also shown that because cities are
closer and more accessible to citizens, citizefis\®ecities are more responsive to local
concerns (Hempel 2009; Krause 2011a; Scheberle)2004

Responses to environmental collective action dilasynsuch as urban drilling, may also
relate to the ability or willingness of groups t aollectively. Hamilton (1995), for example,
found that minority groups and poorer neighborhcargsless likely to overcome collective
action problems. If regulatory inspections andrditen occur more frequently in response to
complaints and activism, then poorly organized hieagghoods, which are less likely to report
violations, are likely to compel fewer inspectioAssimilar logic is observable relative to
permitting and other siting issues. If negotiatibeswveen operators, the state and citizen groups
include public input, differences in participatimvels may result in lower standards for
vulnerable populations (See also Hamilton and \&s&999; Opp 2012). In these communities
and neighborhoods, because organized oppositiwgaker or non-existent; firms opt to locate

in these neighborhoods.
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With each state, | include the most recent andavia voter activity statistics.
¢ In Ohio, | measure mobilization by the voter papi@tion rates of the counties in the
2012 Presidential election.
e In Colorado, | measure the ease of mobilizatiothigypercent of active registered voters
per county in February 2014. Identification as etiva voter in Colorado means that the
individual voted in the last general election (Galio Secretary of State 2014).
e In Texas, | consider the percent of voters who datethe 2010 mid-terms Congressional
elections (Texas Secretary of State 2014).
Sustainable Economic Development

A small but growing area of attitudinal researchaswees opinions relative to natural gas.
Jacquet (2012) examined support for natural gasldpment and production through a temporal
lens. His work offers insights into how attitudésnge prior to and after development. The
results showed that public attitudes are much reopportive of gas prior to development. Once
development begins and residents experience mdhe aosts of development, attitudes sour.
Davis and Fisk’s (2014) analysis more explicithyki$ fracking support to ideological beliefs.
Their work suggests that the most powerful prediofeupport for fracking is whether or not
the individual is inclined to support environmergabtection efforts in general (11). They also
suggested a fairly strong relationship betweenfaatking attitudes, Democratic Party
identification and a willingness to pay for enviroental protection.

Support for green job creation also reflects a catment by public entities to promote
more sustainable economic development. As defidabkh Brookings Institution and the
Bureau of Labor statistics, green jobs are thols fthat produce goods and provide services

that benefit the environment or preserve natuisdueces. These goods and services are sold to
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customers, and include research and developmeaia)lation, and maintenance services” (BLS
2013, NP). The BLS identifies five functional aredgjreen jobs:

1. Energy from renewable sourceshis includes electrical, heat or fuel generati@mf
renewable sourcds

2. Energy efficiency #cluding goods and services that increase endfigyeacy;

Products and services that improve energy effigignc

3. Pollution reduction and removal, greenhouse gasioéidn, and recycling and reuse -

4. Natural resources conservationlHiese include goods and services designed to aanser
natural resources such as organic agriculture asiisable forestry/products; land, soil,
wildlife and water management

5. Environmental compliance, education and trainingg gublic awareness
Green jobs, albeit a crude and imperfect approxanatioes demonstrate concern for

and commitment to environmental protection. Portf2909) noted that a rising number of
municipal governments are attempting to become mstainable by balancing environmental
protection, economic development often by seekurtggoeen jobs for their communities (See
also Opp and Saunders 2013).

Work by Svara, Watt and Jang (2013) further tiezkegrjobs and municipal commitment
to sustainability. Data indicated that local goveemts which prioritize green jobs achieve, on
average, a 3.9-point higher sustainability ratimgntlocal governments that do not give the same
importance to green jobs, holding all other vaesaldt their mean. Finally, Yi's (2013) work

showed a relationship between commitment to enwmental protection and green job growth.

3 The BLS defines renewable power as wind, biormgassthermal, solar, ocean, hydropower, and langti#i and
municipal solid waste (BLS 2014).

%9 Energy efficiency goods and services include “pmént, appliances, buildings, and vehicles, as agefiroducts
and services that improve the energy efficiencgwldings and the efficiency of energy storage distribution
(BLS 2013a).

83



Acknowledging that the index was limited to lar@@BAs, Li also noted a relationship between
willingness to address climate change and a pragyenshost a higher number of green jobs as
compared to those communities without climate-clkangigation/adaptation policies or
membership in climate networkS.

To approximate municipal receptiveness to susténadonomic development, | use
several measures. The first measure is the nunilggeen jobs within the county. The
Brookings Institution organized 39 separate gre®&rspgment types within the five original BLS
categories (Brookings Institution 2011). Here, ¢di88 of the 39 categories (I drop jobs in
nuclear energy production) as nuclear generatiatisiéo a number of unresolved environmental
challenges (Pew Charitable Trusts 2009).

| selected Brookings’ data for several reasbirst, their approach and methodology
produces results similar to earlier green job stsifiom Pew and the U.S. Department of
Commerce (1,821,000 - 2,382,000 total green jdBg)akings 2011) suggesting some degree of
reliability of their data. Second, other researshi@&ve already used Brookings data in social
science research. Bowen, Park and Elvery (201BgxXample, applied it in their research and
found a relationship between the duration of eestanewable portfolio standard and green job
growth* Finally, the 2011 Brookings data is the most réeeml is the only set to break down
the number of green jobs per county rather thaNAICS code??

e Municipal receptiveness to form sustainable forfneamnomic development primarily
through a dichotomous measure of green jobs ingtien (high/low) excluding nuclear

power related jobs.

Oyi (2013) documented that holding all other valéshconstant, ICLEI membership contributed to 18r8ent
more green jobs than non-ICLElI members.

1 Other models found no statistically significarat®nship between green jobs and state RPS.

“2In early 2013, the BLS eliminated all programs timeasured green jobs (BLS 2013).
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e The second filter to identify cities concerns tstainability is: membership in the U.S.
Mayor’s Climate Protection Agreement.

e Finally, if the number of cities for possible arglyis still too large, | apply a third
criterion: ranking as a top city to live in by CNWidney Magazine anytime between
2009 and 2013. This latter measure serves as & fworeighborhood livability and the
municipal government’s commitment to promoting ghhguality of life, both of which
may be negatively affected by encroaching natuaaldgvelopment (Money 2014; U.S.
Mayors 2014).

Research Expectations

Hla: Cities, which are more inclined toward sustdie economic development, are more
likely to be associated with challenges to theestgbreemptive authority.
H1b: Cities, which are more easily mobilized, arerenlikely to be associated with
challenges to the state’s preemptive authority.
H2A-D:
A. Wealthier cities are more likely to be associateth whallenges to the state’s
preemptive authority.
B. More homogenous cities are more likely to be asgediwith challenges to the state’s
preemptive authority.
C. Better-educated cities are more likely to be asged with challenges to the state’s
preemptive authority (Hamilton 1995; Krause 201@pX2012).
D. Cities with more institutional capacity are morkdly to be associated with challenges

to the state’s preemptive authority.

85



Both models include the typological categoriestiingonal and the most recent
socioeconomic data from the American Community 8urfACS) (2008-2012). Measures
include median household value, per capita incoaws, educational attainment and form of
government. The adoption and enforcement of pdig®ften related to traditional socio-
economic factors. The conceptual model, for exapgdfered by Abel, Stephan and Kraft
(2007) suggests that affluence and education amxmded with environmental awareness
(Daley and Garand 2005; Howell and Laska 1992; dand Dunlap 1992; Matisoff 2008;
Ringquist and Garand 1999; Wood 2010). Affluence mlao be predictive of state
environmental quality, capacity and municipal aotoy. Generally, as a state’s income level
increases, so does its commitment to and abilispgnd resources on environmental protection
(Duroy 2008; Lowry 1992; Wood 2011).

The policy and justice literatures typically anaythe connections between race, income
and environmental risks or burdens (Hamilton 19Q&nisky 2009; Mohai, Pellow, and Roberts
2009; Opp 2012; Bullard 1990; Bullard and John&@90; Hird and Reese, 1998; Ringquist,
2006). Konisky (2009) documented evidence of inctiaged disparities in state enforcement of
three federal environmental programs with pooreaareceiving less enforcement. Similarly,
Opp (2012) found evidence of both racial and incoraged disparities with neighborhoods,
which reported greater concentrations of Africanekitans or lower income individuals
receiving fewer RCRA inspections.

The political capacity and economic fortunes ofdests may also impact municipal
fracking policies. Hamilton (1995) found evidencggesting that communities with higher
levels of political capacity face fewer environmadriiurdens (See Hamilton and Viscusi 1999).

Relative to fracking, policymakers from both pasteegue that fracking is a vehicle for
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economic growth and industrial development. Recaggiits potential to generate new jobs and
revenues, state and municipal policymakers haveslzgowillingness to embrace natural gas as
a policy solution to slow economic growth (Davisl2QEIA 2012; EIA 2012a; EIA 2011,
Newcomer and Apt 2009). Davis and Fisk (2014), haewefound no relationship between
unemployment rates and support for fracking andhaillary regulations such as chemical
disclosure programs.

Local environmental policy research has also docuetehow institutional structure
mediates citizens’ access to city officials’ anfiefive local official responsiveness to
constituent demands. Krause (2012) found thatrgelalections and the presence of non-
partisan elections reduce levels of responsiveoilesal government to minority interests such
as those of environmental groups (Bae and Feio&B;2Bharp 2002). The logic of institutional
analyses is fairly straightforward. In mayor-coupaiisdictions, elected leaders’ ability to
satisfy citizens’ preferences affects his or hetaetion chances. Conversely, in council-manager
cities, expertise and professional competence are fikely to be influential during municipal
decision-making (Clingermayer and Feiock 2001).

Data Collection and Statistical Techniques

| apply statistical models to identify and theregtimate the net effect of each
independent variable on the dependent variablegd{eohane and Verba 1994).To ascertain
the associations between the dependent and indepievatiables, | use multiple statistical
techniques: measures of association, two-way fettANOVAs and logistic regressions. By
using multiple statistics techniques, the dissematore fully answers the research questions

posed in this chapter (and in Chapter 1).
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A city’s willingness to impede or to facilitate s#agoals may be a result of a variety of
other factors, accounted for through the ANOVA asgression models. ANOVA models
primarily test the utility of the municipal typolgdghrough approximating whether there are
differences among High Green-High Turnout citiegyitHGreen-Low Turnout cities, Low
Green-High Turnout cities and Low Green-Low Turnaities. To further assess what outside
factors are affecting the dependent variable, ddeaata into dichotomous variables (yes, no),
making logistic regression the preferred statistieshnique®® For each state, | utilize two
independent, but related models. The first distisiges between cities, whose policies towards
natural gas exceed, challenge or voice displeasitinetheir state’s natural gas policies. The
second model employs a more a narrow dependerml@rilt limits it to only those
communities, which have policies that challenger tstate’s preemptive authority.

Data Collection Strategies

| collect data from a variety of sources. Each &isdy includes a review of relevant
documents (state and muniipcal statutory and régyl@rovisions, judicial decisions,
government and industry reports and news storldsse materials are frequently available
through online resources and when necessary, lyeseg|from agency personnel. Semi-
structured interviews accompany the formal documeview to further triangulate the findings,
which Yin (2009) notes, are necessary for the rebea to make causal inferences (See also

George and Bennett 2005).

3| recoded the data in dichotomous variables far pnincipal reasons, which are hinted at above. fifserelates
to the distribution of the dependent variable. Bseaof the small sample size, distribution woulgber and there
would not be enough of a distribution in each catgdo find any statistically significant relatidrip. A second
reason relates to my third major question — whksabout challenging and exceeding the stateenmpéve
authority. In each state, multiple policy optionaynmencroach upon the state’s turf and lead to apposl
relationships i.e. the goal of question.
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Municipal Policies

| collected municipal policies from a variety aiusces. Key words and phrases, such as
fracking, hydraulic fracturing, drilling, home ryleoratoria, bans, community rights, local
authority and zoning are used to search municighlsites when appropriate. A second step
reviews applicable land use policies of each Igcalernment. If municipal policies towards
drilling were undetermined, | searched LexisNex&wd and Google News to identify news
stories/data relative to the dependent variable. S@arch terms for news searches matched the
city website inquiries. | then catalogued each’'sipplicy into a database of municipal policy
positions.
Document Review

To assess municipal policy positions, each casb/sticorporates data gathered from a
review of formal sources including state statuted agency regulations, state and local
legislative reports, legislative actions and higt®yrpress releases and State Court decisions.
Other primary source materials include meeting t@s@&nd reports, budgets, press releases and
annual reports from applicable state and localleggry divisions. | use non-primary source
documents such as interest group white papersidemws, media and newspaper accounts, and
position statements to further leverage the ddtaated from primary sources. In short, | review
multiple documents in an effort to triangulate data to corroborate any conclusions made
(George and Alexander 2005; King, Keohane, and &¥&894; Mahoney 2010; Yin 2009).
Interviews

Anderson (1960, 3-4) noted that while laws andus¢satestablish formal structures, roles
and responsibilities; intergovernmental relatiopshare still shaped by “human beings clothed

with office who are the real determiners of what tlations between units of governments will

89



be” (See also Long 1949). In order to triangulatefimdings from the interviews, | utilize a
other sources of data such as those describedge®a (Agterbosch et al. 2007; Wright 1978;
Yin 2009).
Regulatory Officials Interviews

A variety of state regulatory agencies overseeirac Recognizing this diversity and
when appropriate, | include the perspectives daésifficials representing: oil and gas
conservation commissions, departments of healtreamotonment and natural resource
departments. The views of appointed city managemsifaistrators or those designated to oversee
municipal environmental programs are also includi@dt, these officials are the central actors
in the enforcement and implementation of natursbuece and environmental laws that shape
ecological and public health (Davis 2012; Fredesaeket al. 2012). Second, they routinely
communicate with their counterparts and rely ugmecsic rhetorical, legal and political
strategies or protocols to accomplish their goHisid, they actively participate in the decisions
relative to the legality and political fallout diase and municipal actions. Thus, chief
administrative officials are in a unique positionaiscertain the costs and benefits of fracking and
how extraction might influence state-city relatibips.
Other Targets

A snowball effect identified other intervieweescklas state lawmakers and pertinent
interest group representatives. A snowball sampbegnique is useful because it enables the
researcher to gain access to other individuals avb@lso familiar and/or involved in state-
municipal fracking dynamics (Lofland, Snow, Andersmd Logland 2006Y. This type of

sampling enables the researcher to better cagtarelasive set of willing interviewees whose

4 Once each interview had concluded, | asked ifriterviewee knew of any additional contacts thatild be
willing to discuss his or her experiences. Snowbaithpling was only used for the first and secondsmterview
participants (Lofland, Snow, Anderson and Loglafo&).

90



perceptions and experiences are critical to unaledstg the intergovernmental relationship
between state and city policymakers.
Interview Questions

Questions are open-ended and the precise wordiagabf question is not predetermined
(Lofland, Snow, Anderson and Logland 2006; Yin 2089 do, however, rely upon a flexible
outline of topics related to second order devotutiglationship types and the antecedents of
those relationships. This flexibility enables mdital a balance between my overall research
guestions and the need to allow the interviewdwfand mirror the interests of the interviewee.
By retaining some flexibility and the ability tokasnscripted questions, Lofland, Snow,
Anderson and Logland (2006) found that interviewmaay reveal new and unexpected data.
Question guides for both state and local governrparticipants were developed and are

available in Appendix 1.

S Interviews lasted between 30-45 minutes.
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Chapter 4
Second Order Politics in Colorado

Colorado’s second order experiences are importargdveral reasons. First, it is typical
of a centralized state within the context of sudiesbil and natural gas policies where statewide
concerns often dwarf local policy preferences. 8dcaew gas extraction is often located near
urban and suburban communities unaccustomed to/ hedwrstrial development and truck
traffic. While some residents likely believe thatk development leads to new jobs and
revenues, others see extraction as a frightenitegmse, dangerous to their health, their
immediate environment and to their quality of lifénird, significant tensions between the state
and municipal governments are newsworthy and hakleicated in citizen led municipal ballot
initiatives, state-municipal lawsuits and a stateypetition to grant municipal government more
control over development. Evidence of cooperatietwien the state, industry and municipal
governments also exists.

To tell the Colorado second order story, this chiaptiheres to the following
organization scheme. It begins with a summary efrélevant statutory language and regulatory
provisions and the case law that addresses n@asatxtraction and the relationship between
cities and the state of Colorado. A discussiorhefdosts and benefits of natural gas in Colorado
follows. The chapter then provides a cursory desion of current state-city relationships with
regard to hydraulic fracturing and municipal polaptions. It concludes with a series of
statistical tests including a two-way ANOVA and iltge regressions, each designed to better
understand why municipal governments enact politiaschallenge and/or exceed the state’s

preemptive authority.
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Colorado’s Natural Gas Experiences and Context

Colorado continues to be a majol"®roducer of energy in the U.S. (U.S. Energy
Information Office 2012). Its long legacy of enempgvelopment has favored institutions and
lawmakers receptive to the concerns of industrynf@on Cause 2012; Davis 2012). New
technologies, including horizontal fracturing, haeevigorated Colorado’s natural gas industry,
especially in areas located in the Niobrara shiae and the Piceance Basins (see Table 4.1),

which collectively hold approximately 100 trilliazubic feet [TCF] in recoverable natural gas

(EIA 2013).
Table 4.1 Recoverable Natural Gas in Colorado
Shale Play Recoverable Natural Gas Region
Niobara 57 TCF Front Range
Piceance Basin 41 TCF Western Slope

Source: EIA 2013c

Support for natural resource extraction has lorenkeereality in state economic and
political circles and within the membership of thelorado Oil and Gas Conservation
Commission (COGCC), the state’s main oil and ggslegory oversight body. Recently,
however, the State’s economy has diversified ttuae more engineering, tourism/outdoor
recreation and manufacturing firms (EIA 2013).

A political transition has paralleled the economne. Since 2008, state lawmakers have
passed laws and regulations that require the grathaging out of coal-based electrical
generation, the adoption of renewable portfolimgtads and climate change goals and policies
accelerating the development of wind and solar petidn facilities. The State’s leaders have
also reconfigured the COGCC to include greateripuidalth, environmental and wildlife

perspectives. Even though, environmentalists lamdaaly of these reforms, policy changes did

“® Despite the inclusion of new jobs and revenueste oil and natural gas still contribute to miloto state and
local economies (Davis 2012).
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not resolve rising municipal and county concernsr@as setbacks and other local
environmental impacts brought about by expandedran and urban natural gas drilling
(Davis 2014).

Many state leaders, while still supportive of egti@n, have also called for additional
scrutiny and oversight of the industry. Democr&epresentative Dianne Primavera, for
example, in calling for a study on the effectsratking observed, “fracking has been so
controversial an issue in my district that it ipontant we get better information.” Rep. Joann
Ginal, D-Fort Collins and the bill's sponsor notédt “Fear is driving communities to bans and
moratoriums, and fear shouldn't be the motivati@aiffe 2014). The COGCC has also passed
new restrictions on fracking related methane emissiwhich are some of the strictest in the
nation.

Constitutional and Statutory Provisions

The majority of Colorado’s oil and gas regulatieenss from the State’s Oil and Gas
Conservation Commission (COGCC), which was creatd®51 under the to Oil and Gas
Conservation Act (Colo. Rev. Stat. § 34-60-10Gezf.). Under the Act, the state established and
began to enforce its basic parameters and stan@aitdife, habitat, and environmental
protection requirements) for industry to follows R007 revisions (HB1298 and HB1341)
included language that mandated that the COGCC withkthe Colorado Wildlife Commission
and the Department of Health and Environment teeisgew environmental standards for
industry (Getches-Wilkinson Center for Natural Reses, Energy, and the Environment
2013). Other pertinent laws include the Habitat@relship Act of 2007 (834-60-128), the Air
Pollution and Prevention Control Act (825-7-100seg.) and the Water Quality Control Act (8

25-8-100, et seq.). Each, according to suppontedsices industry’s environmental footprint and
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attempts to better balance industrial developmeiit public health and environmental concerns
(Getches-Wilkinson Center for Natural Resource®rgy, and the Environment 2013).

Finally, like many of its neighbors in the West,|@ado, is a split-estate state. Because
each party (surface and mineral or subsurface @ayhetds property rights, a holder of a
mineral right may exercise his or her right to depehe underground estate. The right entitles
the individual to the “reasonable use” of the stefastate to access the subsurface one (Getches-
Wilkinson Center for Natural Resources, Energy, énedEnvironment 2013).

Colorado’s home rule provisions further shapeetsosd order relationships. Cities with
over 2000 inhabitants at the time of the last censnder the Home-Rule Amendment, can opt
to become home-rule communities. Home-rule citeess@and enforce their own ordinances,
issue land use plans and zoning regulations anditetut state authorization prior to municipal
action (Col. Const. Art XX). The legal positionsthtutory (non-home rule) cities is reversed
and they may only act when authorized to dé’so.

Home rule powers are limited. First, local selfatatination is available to the extent
that the stakeholders consider the matter localnfiwed (state and local) and state issues (like
natural resources), the state interest/statuteapse\becond, local government policies and
procedures cannot be arbitrary or capricious wakedaw as guiding until the city adopts a
charter ordinance. Third, home rule cities hav@rme@mptive right, even when issues have a
local impact or generate municipal interéSetury Elec. Serv. & Repair, Inc. v. Stoh83
Colo. 181, 564 P.2d 953 (1977). Finally, home auéhority is malleable and as such, the state
may reduce or expand areas of municipal regulaatiyority City & County of Denver v. Sweet

138 Colo. 41, 329 P.2d 441 (1958).

47 Of the 271 communities: 98 are home rule munidiesl 160 are statutory towns, 12 are statutdigsandl is a
territorial charter city.
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The 1974 Local Government Land Use Control Engbfint established additional
parameters of local land use authority. Under $i&4llaw, land use authority (for both home
rule communities and statutory cities/town) extetuds

* Development in hazardous areas
» Development that would cause “immediate or forelskeedanger to significant wildlife
habitat or species, could lead to substantial chsungpopulation density or that

materially impacts the community (Community Devetamt Office 2013}

Regulatory Provisions

The State Legislature in 1951 established the CO@@charged it with the promotion
and responsible development of the state’s natasalurces. Organized within the Department
of Natural Resources, the COGCC'’s mission is tdifate the efficient exploration and
production of the state’s oil and natural gas resesiwhile simultaneously protecting the
public’s health, safety and welfare. Its goalsuwi@ preventing waste, protecting mineral
owners’ rights and reducing adverse environmentgbicts caused by development (COGCC
2012). Operationally, the COGCC promulgates ruias govern the life cycle of natural gas and
oil extraction (Davis 2012; Getches-Wilkinson Cerite Natural Resources, Energy, and the
Environment 2013).

Prior to 2008, The COGCC'’s composition includedesemembers, a majority of whom
represented the oil and gas industry. Davis (28L&)marized the pre-2008 COGCC as a partner
in an industry friendly sub-government, which wag teceptive to the demands and interests of
industry. Under HB 07-1341, then Governor RitteDQeanocrat, broadened the commission’s
membership and added a public health and envirotahgerspective. The new make-up

enabled the Ritter Administration to re-write mafythe rules regulating the natural gas industry

“8 The law also permits local regulation in areakisforical and archaeological importance.
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such as information disclosure, air and water noommg), air and water emissions and setbacks
(Davis 2012; Hartman 2011).

Hydraulic fracturing is subject to a number of COGfegulations and standards.
Operators must apply for a permit requiring therdigzlose and to describe all of their surface
and subsurface activities. The COGCC defines aietsvas well design and location, spacing,
operational procedures, water and waste manageandrdisposal, air emissions, wildlife
impacts, surface disruptions and disturbances anklex health and safety rule-making. A
secondary function of the COGCC is the enforcerméits rules. The table below summarizes
many of these rules, which preempt substate ragakdactions:

Table 4.2 A Snapshot of Colorado’s Fracking Regulains

Regulatory Area Colorado
PreDrilling Water Well
Testing Required for bodies of water .5 miles franvellhead
Water Withdrawal Addressed in permit
Restrictions
Casing and Cementing 50 feet below the water table

Depth Requirements
Intermediate and Production
Casing Cement Circulation | 200 feet above uppermost hydrocarbon zone
Regulations

Surface Casing Cement
Circulation Cementing to surface required

Venting and Flaring Notification and approval reqd

Pits allowed and regulated for all fluids includifngeboard and
Fluid Storage liner requirements and five year tracking requiratae
Underground fluid injection | Allowed

Current law requires companies to disclose the exatnations
of all chemicals used in hydraulic fracturing tatstregulators.

Colorado law protects industry’s trade secretthdfr fracking
fluids are a trade secret, industry must still ldise the
ingredient's chemical family to state regulatorsdnly in the
case of an emergency, do they need to provide@hbhlth
Disclosure officials with a detailed accounting of their seéd@mula.
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The State Department of Public Health and Envirammaeth
limited oversight power relative to issue air gtyaéind

Air and Stormwater Quality | stormwater permits (CDPHE 2014).

In Colorado, local officials may access the chetsioged in
fracking processes through Fracfocus.org (Bandd;,200GA
2012b; Davis 2012).

Impact fees are set by the affected local govermimeincannot
Local Issues exceed the costs of development.
Source: Richardson et al. 2013

State law restricts local participation to mainlgracedural and informational role. Cities
may appoint a local governmental designee (LGD)amdribute input during COGCC
rulemaking proceedings. The LGD receives infornmatelative to all oil and gas activities
within his or her geographic area and may requéstaaing to evaluate any likely significant and
adverse impacts. A LGD can also call a local putdiom (LPF) under Rule 508 to consider
drilling applications that petition for an increasewnell density and consideration of other
requests that may affect the welfare, safety amadtthef nearby communities (COGCC 2008).
Cities and counties may submit testimony duringinga. Municipal actions are not always
state-sanctioned. According to State Official 1 {$Othe most significant way that municipal
actors have shaped the state’s fracking policidsr@igh the local ballot measures that imposed
bans or moratoria. Longmont, Fort Collins, Laféagetnd Broomfield have created quite a stir
and this has prompted, rightfully so, the currétniagion with such high stakes [Constitutional
ballot initiatives in the Summer of 2014]. Lovelais¢oised to be next.”

The debate enveloping fracking certainly involves tules above, but they are not ‘front
and center’ during state-municipal natural resogmmeversations. As Davis (2014) documented,
due to their acute impacts to local communitieyaseks are often high on the agenda of local
policymakers. New rules issued by the COGCC in 284@anded setbacks from 350-feet in

urban areas and 150 feet in rural areas to a uni&f0-foot boundary. The larger buffers also
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prohibit drilling within 1,000 feet of any buildingpat houses/hosts a large number of individuals
like a school or nursing home without approval frtra COGCC. The 2013 setback rule, offers
an exemption for operators seeking to drill in har@as (Jaffe 2013a). In rural areas, operators
may drill within 500 feet of an occupied structufehe COGCC director approves the well and

if it incorporates all best practice mitigation reeees (Jaffe 2013a). While several municipalities
have voiced concern over COGCC rulemaking (adddelsger in this chapter), Dave Neslin,
former Executive Director of the COGCC, summarizsckent rules. He stated “taken together,
we [COGCC] think these rules address many of tiieems that people have raised about
hydraulic fracturing by requiring operators to poevadditional information to our staff and to
medical professionals, and also by establishingescmmmon sense precautions against potential
impacts” (Neslin quoted in Woock 2010).

Despite promulgating new and more stringent rules setback issue, according to
policymakers, is hardly settled. “Undoubtedly, texision will go under the dome” said Mike
King, the Executive Director of State DepartmenNatural Resources and a COGCC member.
Despite, lobbying against the setback expansiomnoi gas representatives are reluctant to
pursue legislative alternatives or strategies, @&rpig that attention from state lawmakers would
add considerable regulatory uncertainty for theugtdy and could depress its overall output
(Jaffe 2013a paraphrasing Tisha Schuller, Pres@iehiChief Executive Officer of the Colorado
Oil and Gas Association).

Despite, Colorado’s pro-extractive industry pastyid (2012) identified multiple
challenges to the industry’s influential positiorthin State Government. Since the early 1990s,
the state’s politics have moved from a conservainentation towards more moderate and

liberal policy positions. Liberal-leaning govern@nsd statehouses have advanced new
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environmental policies. The environmental moveniei@olorado has also grown and become
more sophisticated, enabling it to act as a palittounterweight to the oil and gas industry.
Land-use conflicts have sparked the rise of neerast group alliances and coalitions (usually
between sportsmen, ranchers and environmentaligtg)h have further eroded the influence
exercised by industry (See also Duffy 2005). Finadeveral schisms have weakened industry’s
hegemonic political position and have opened nemdaivs for environmental groups to
influence policy (Davis 2012).

Judicial Decisions

The Colorado Supreme Court has also weighed ih@mnetationship between state and
municipal regulatory authority. I8ity and County of Denver v. State of Colorg#®90),788
P.2d 764, the Court held that when an issue impmatts state and local governments, a
municipal ordinance may exist alongside state egul. The ordinance, however, must not
conflict with the state statute, and in cases whdoes the state law prevails. The Colorado
Supreme Court reaffirmed the principle of limitemhcurrent regulation when it ruled that a
home rule municipality may regulate outdoor adeang with its jurisdictional limits “only to
the extent that the local ordinance does not nalgimpede the significant state goals
expressed in the Outdoor Advertising Act 88 43-1-t1§420” {/oss v. Lundvall Brothei&30
P.2d 1061 (1992)).

Second order conflict relative to natural gas depelent reached the judiciary in the mid
1980s. In 1985, Greeley voters banned the drithihgil and natural gas wells within its limits.
The Greeley City Council followed and implementedii@ance No. 90, with language that
enacted the citizen-led initiative. After the prdgation of Ordinance Number 90, Lundvall

Brothers sued the City on the grounds that ther@raie No. 90 violated the COGCC'’s
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preemptive authority. IWoss v. Lundvall Brothei®30, P.2d 1061 (1992) the Supreme Court
ruled against the City stating that “the stateteriest in efficient oil and gas development and
production throughout the state, as manifesteerQil and Gas Conservation Act is
sufficiently dominant to override a home-rule cgymposition of a total ban on the drilling of
any oil, gas or hydrocarbon wells within the cityits.”

The Court’s logic centered on two factors: the ratf oil and gas deposits and the
state’s overriding development goals. Oil and ggsodits, according to the Court, do not follow
the boundaries of local governments, making nagaalextraction as much a state issue as a
local one. As such, it found natural gas regulateohe a mixed (state-local) issue, and that
municipal regulation may not significantly impedeconflict with State law or the State’s goal
of responsible and efficient development. In itkling, the Court ruled that the ordinance did
impede the State’s goal and that the State’s istetgoerseded the City of Greeley’s home rule
powers (Jones 2013). The court’s decision, howeavas, not absolute and left enough ‘grey
area’ for future local legislation and litigati8h.

The Court reached a similar conclusion in the Boease Bowen v. Edwards 830 P.2d
1045 (1992)The case came to the courts after La Plata Countyrdissioners enacted
additional land-use regulations to control oil @& development-taking place within the
County. One particular regulation required thabpto drilling, oil and gas entities acquire
county-issued permits in addition to COGCC licen3é&= Court, in its ruling, pointed to the
nature of the county’s regulations, “It is the ctysintent ... to facilitate the development of oll
and gas resources within the unincorporated aréa &ata County while mitigating potential
land-use conflicts between such development argtiegi as well as planned, land uses.”

Despite, noting the county’s dual goals, the Caulgd that the state’s interests and goals

9 The Court did not specify the types of land uséharity permissible under its holding.
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preempt county regulatory authorifyLike its earlielLundvalldecision, the Court determined
that COGCC'’s regulations do not preempt all aspefcéscounty’s land-use authority, although
it did not offer any examples (Jones 2013).

The Court of Appeals applied the twinndvall/Bowerholdings inTown of Frederick v.
North American Res. C@0 P.3d 758 (2002)). In the Frederick case, thetauled that a series
of the state regulations preempted the Town’s amttes/rules. Setbacks, the Court found,
conflicted with COGCC Rule 603a and Colo. Regs.-40dAoise abatement requirements (816-
120, conflicted with COGCC Rule 802, visual impagtsre invalidated because they conflicted
with COGCC Rules 318, 803, 804, 1002, and 1003.dtwrt also struck down the Town'’s
penalties against operators, because they are pteéiny state lawTjown of Frederick v. North
American Res. C¢60 P.3d 758 (2002)).
Fracking in Colorado
Production

Extractive industries have employed fracking sithe21970s, although recent
technological advancements in horizontal drillieghnology have made it possible for firms to
access formations and deposits that were previ@agslgomically unrecoverable. As a result, the
state’s natural gas industry has enjoyed steadyiarsme locales, explosive growth in recent
years, much of it driven by fracking. This growitihpoth number of producing wells and overall

production (and by technique) and is shown belo@raphs 4.1-4.2.

¥ The Court’s holding included “there is no questibat the efficient and equitable development amdipction of
oil and gas resources, requires uniform regulaticthe technical aspects of drilling, waste preimmtsafety
precautions, and environmental restoration, [afst] to the location and spacing of wells.”
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The use of fracking and attendant industrial groisttoncentrated in several counties (along the
Front Range and Western Slope): Weld, La PlataAmasas, Garfield, Rio Blanco, Yuma and
Mesa. These seven counties are home to 91 perceretlarills since 2011 and are home to a

variety of second order dynamics and relationships.

Table 4.3 Localized Natural Gas Developments

County Producing Wells since 2011 Percent of Stafieotal
Weld 2262 49%
Garfield 1323 28%
Yuma 148 3%
Rio Blanco 109 2%
Mesa 127 3%
La Plata 99 2%
Las Animas 85 2%
All others (includes Front
Range counties of Larimer
Boulder, Broomfield, etc.) 506 9%
Source: Randall 2012

Economic Benefits

Fracking generates a variety of state and locat@mic benefits. In 2012, for example,
industry generated over $9.3 billion in producti@ue, directly supported over 29,000 jobs and
50,000 indirect jobs. Industry jobs averaged ovdd¥d$000 in annual compensation, significantly
higher than the average wage in the State. The latireiimpact for Fiscal year (FY) 2012 was

approximately $3.8 billion in employee income.

Table 4.4 Oil and Gas Employment in 2012

Direct Indirect Induced Total
Drilling 2,402 780 1,753 4,935
Support
Activities 26,853 15,363 25,356 67,572
Refining 501 2,193 2,052 4,746
Transportation 801 1,080 1,009 2,889
Gas Stations 14,062 1,998 2,586 18,646
Other 6,611 2,278 3,799 12,688
Totals 51,230 23,691 36,554 111,476

Source: Lewandowski and Wobbekind 2012
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Oil and gas operations made additional contrimgito the state’s economy in 2012.
Operators contributed $1.6 billion to the Statesseral fund in 2012, much of which came from
severance taxes, public leases, royalties and gyoe payments (Lewandowski and
Wobbekind 2012). Despite gas industry’s large nolde state’s overall economy, critics
highlight industry’s ‘avoided’ costs. If Coloradoells were located Wyoming, for example,
developers would owe over a billion dollars moretate taxes (adding costs avoided from 2002
through 2006). Gas developers have also benefibed the ad valorem loophole, which costs
the state over 200 million dollars annually (Anaer2014). Industry also paid over 600 million
dollars to private landowners in royalties and éepayments. The cumulative economic
statewide impact, as shown in the table belowearly $30 billion.

Table 4.5 Oil and Gas Economics in Colorado in 2012

Employee Value
Compensation| Added Output
Employment (Millions) (Millions) (Millions)
Drilling 4,935 $319.17] $1,054.36 $1,556.59
Extraction and Support
Activities 67,572 $3,942.23 $9,580.08  $18,701.75
Petroleum Refineries 4,746 $245.89| $1,133.73 $4,789.86
Transportation 2,889 $178.85 $263.18 $791.88
Gasoline Stations 18,646 $466.24| $1,000.47 $1,649.90
All Other 12,688 $687.31 $1,194.55 $2,078.18
Totals 111,476 $5,839.69 $14,226.37  $29,568.1

Source: Lewandowski and Wobbekind 2012

Local governments have also benefitted, primaribyf additional indirect and direct

sales and property taxes. In 2010, La Plata Cotmtyxample, collected approximately $30

million in oil and gas taxes, although the amourboal revenues depends on the volume of oil

or natural gas extracted (COGA 2012b).
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Environmental Impacts

Opponents point to a number of environmental itduding the use of chemicals that
may cause cancer, disrupt major bodily systemsli@aascular, nervous and skin) and
respiratory ailments (Jacquet 2014; Kuster 201BgyTalso argue that fracking leads to surface
and groundwater contamination, air pollution thiougethane leaks and particulates, and it
contributes to climate change. A recent Coloraddystinked areas near frack sites to greater
concentrations of acute and chronic health imp@aister 2012). EPA studies have also found a
relationship between fracking and poor air qudhtyhe West. Areas in and adjacent to Pinedale,
Wyoming, for example, reported ozone pollution atlwver 120 parts per billion. Ozone at that
amount is 67 percent higher than the maximum diaili established by the EPA and surpassed
ozone pollution in Los Angeles (Associated Preskl20

Drilling activities also have harmful environmengddects typically through increasing
truck traffic and emissions from construction eaqugnt (Wiseman 2009). Finally,
environmental scientists have shown that frackeugses increases in methane (a potent
greenhouse gas and worse than carbon dioxide) iemsdsecause pipe fittings can become loose
and leak (Finley 2014).

Fracking affects Colorado’s limited water supplynStitutionally, the state prioritizes
residential and domestic consumption over all otises (Grantham 2011) The State must also
pre-approve and authorize the withdrawal of waterahy non-domestic use. As applied to
fracking, this means natural gas firms cannot ta&ter without prior state approval. Conflicts

and legalities aside, state regulators estimat&doihand natural gas operations consumed

L When waters of any natural stream are not sufftdier the service of all those desiring the usthefsame, those
using the water for domestic purposes shall haggthference over those claiming for any other psgpand those
using the water for agricultural purposes shallehpreference over those using the same for manufagt
purposes.
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approximately 6.5 billion gallons of water in Caddlo in 2012, about 0.1 percent of overall
water consumption (Healy 2012). Operators may leagalus water supplies from cities, which
can also lease excess water to farmers.

While operators cannot arbitrarily withdraw watieir anticipated usage complicates an
already complex set of water-related issues iratiteWest. The recent and ongoing drought has
exacerbated tensions between water users (HeaB).20@lorado’s farmers and ranchers have
historically leased water from sellers (often @jiéor approximately $30 for an acre foot of
water, the equivalent of about 326,000 gall¥fn®il and gas companies, however are offering
between $1,000 and $2,000 for an equal amouneafdad water from cities, setting the stage for
a potential conflict between farmers and fracketsch may be especially problematic during
times of drought (Healy 2012).

The environmental impacts of fracking are dispuesghecially its relationships to climate
change. The table below presents the statewideamental impacts with the time-frame noted
in the column on the left.

Table 4.6 Environmental Impacts of Fracking

Environmental Harm 2012 Impact
Acres damaged since 2005 57,000
Based on Well Completion from 2005 to 2012
(metric tons of carbon dioxide-equivalent) 23,000,000 tons
Particulate Matter 1100 tons
NOx 14,000 tons
Carbon Monoxide 21,000 tons
Volatile Organic Compounds 2000 tons
Sulfur Dioxide 50 tons

Source: Ridlington and Rumpler 2013

2 This can rise to over $100 for an acre foot ofewan dry years.
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Second Order Issues - Setting the Stage

Municipal authority to regulate oil and gas actestin Colorado is severely restricted.
The State Supreme Court has announced that stagifgersedes municipal home rule authority
when:

1. There exists a need for statewide uniformity

2. Municipal regulations affect persons living fide the city’s corporate limits

3. The issue has been historically governed bgtéte City & County of Denver v.

State, 788 P.2d 764 (Colo. 1990); Lundvall Bros. ln Voss, 812 P.2d 693

4. The issue, as it is for a natural resource nexa&d state-local issue.
Results and Implications

How does a centralized state structure shape tmecipal implementation and the
intergovernmental management of natural resourthe?olicy positions of 48 Colorado cities
were collected. In some cases, there is outrighosition to the state’s goals and conflict with
State policy leading to the COGCC and the Govepaaticipating in two lawsuits against city
governments (Cities of Longmont and Fort Collins)others, there is evidence of collaboration
and cooperation leading to voluntary agreements wwdustry, typically done to avoid
challenging the state’s preemptive authority (Gitsé Loveland and Erie). Finally, in other
communities, there are examples of acquiescenpppstfexcitement and indifference to
expanded urban gas drilling (Cities of Greeley,f@rdunction and Aurora). SO1 summarized
Colorado’s second order politics as:

“The overall state of state-municipal relations @eming fracking depends, at least in part,
on the particular municipal jurisdiction. Howevdrere is definitely a tension between the

state and local jurisdictions, and in Fort Collmany residents have definite land-use, public
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health and welfare concerns. Such concerns werdesatad with the passage of a local
ballot measure to implement a 5-year moratoriunfracking within city limits.”

One of the dissertation’s major research quesi®as inquiry about the scope and
variety of municipal responses to urban naturaldga&lopment. A variety of cities support
fracking and include both high green/high turncarmenunities to low green and low turnout
jurisdictions. Cities that oppose fracking, conedysappear to cluster in the ‘box’ that includes
green and mobilized communities. Table 4.7 beloanshthe results.

Table 4.7 Aggregated Municipal Responses to Oil an@as Development

Policy Responses (Policy Responses Valid Cumulative
Code) Frequency Percent Percent Percent
Bans or Moratoria (0)* 4 8.3 8.3 8.3
Zoning Regulations (1)* 2 4.2 4.2 12.5
Bans on municipal property (2)* 2 4.2 4.2 16.7
Voluntary Agreements (3)" 4 8.3 8.3 25.0

Resolutions for local control/anti-
fracking (4)" 4 8.3 8.3 33.3

No Action/resolutions in
favor/special use permits that do not

conflict with state law (5) 24 50.0 50.0 83.3
Actions increasing development (6) 8 16.7 16.7 a00.
Total 48 100.0 100.0

Data collected from municipal websites, codes ansnarticles

ASymbolic Policies
*Substantive Legal Challenges

Table 4.7 reveals a number of interesting dynanfibs.first is that while the recent
bans/moratoria in several cities have attractegeatg@amount of media coverage and attention
from state lawmakers, two-thirds of Colorado cie@tber have taken no position relative to
fracking and land use or have opted to take actomscrease development including the larger
cities of Aurora (340,000) and Greeley (95,00Gha@lgh there are anti-fracking groups of

citizens in both communities. Half of the samplddks have passed polices and land use plans
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that do not exceed the applicable state standais@e in six communities (nearly 17 percent)
have taken extra steps to facilitate developmeatioA taken in support of industry, however,
does not mean more drilling within city limits aqdite frequently leads to extraction in areas
outside of the supporting community.

Despite the state’s goal of promoting uniform depetent policies, approximately one
third of sampled cities registered some oppostiofiacking and to the highly centralized nature
of natural gas policymaking in Colorado. Two trelags noteworthy. The first is that in four
communities, cities and industry have signed vaognagreements that likely come close to
reconciling municipal preferences for more restreetievelopment with the objectives of state
policymakers and industry (voluntary agreementsadlosved under state law). When the most
coercive policies are singled out (bans and maeatord zoning) six out of 48 sampled cities,
have policies that likely conflict with the statgjeal of orderly natural gas development and
challenge its preemptive authority.

Aggregate trends are good indicators of the ovestlierns of state-municipal relations.
They do not, however, answer questions as to tterfathat may be associated with specific
municipal responses to urban drilling. To beginghecess of identifying factors that contribute
to municipal policies that conflict with the stagach city is sorted into the green-mobilization
typology, as discussed in Chapter 3. Next to e#dghscits policy represented by a number that
corresponds to the municipal policy positions il€a4.7. At the bottom of table 4.8 are the
average policy positions for the different typesofmmunities.

Table 4.8 Individual Municipal Policy Responses t®il and Gas Development*

LOWER GREEN HIGHER GREEN
LOWER Policy HIGHER Policy LOWER Policy HIGHER Policy
TURNOUT TURNOUT TURNOUT TURNOUT
Q) 1) 2 3
Dacono 5 Holyoke 5 Commerce City 3 Fort Colling 0
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Evans 5 Centennial 5 Aurora 6 Loveland 3
Fort Lupton 6 Englewood 5 Arvada 5 Timnath 5
Greeley 6 Glendale 5 Westminsterf 4 Boulder Q
Greenwood
Fruita 5 Village 3 Brighton 2 Lafayette 0
Grand
Junction 5 Sheridan 2 Thornton 5 Louisville 1
Craig 5 Wray 6 Carbondale 4 Longmont 0
Glenwood
Trinidad 5 Yuma 6 Springs 4 Erie 3
Johnstown 5 Akron 5 Cortez 4 Meeker 5
Windsor 5 Littleton 5 Parachute 6 Rangely 5
Sterling 5 Brush 6 Rifle 1 Durango 5
Ault 6 Fort Morgan 5 Silt 5 Superior 5
Policy 5.25 Policy 4.83 Policy 4.08 Policy 2.67
Average Average Average Average
*Data collected from municipal websites, codes aeds articles

ANOVA Results

In order to test whether the differences betwaergroups (High Sustainable Economic

Development-High Turnout, High Sustainable Econobewelopment — Low Turnout, Low

Sustainable Economic Development — High Turnouty [Sustainable Economic Development —

Low Turnout) occurred by more than just chancenducted a two-way ANOVA with a

factorial structure based on high and low levelsusitainability and mobilization. In short, there

is a difference between groups (p=.001), sugggstiat the average scores in Table 4.8 did not

occur by chance. Differences between the groupadaraniform as reflected in Table 4.9.

Table 4.9 Relationships between Municipal Sustainality, Ease of Mobilization and
Fracking Policies

Sum of Df Mean Square F Sig.
Squares
Between Groups 46.417 3 15.472 6.707 .001
Within Groups 101.500 44 2.307
Total 147.917 47
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Several patterns are worth highlighting. First, lelaiata limitations preclude stating any
definitive causal relationships, there are statdly significant differences between the groups
and these differences are in the anticipated domec€Communities inclined to support
sustainability and environmental protection eff@its associated with more restrictive fracking
policies (policy average of 2.67) as compared tiesthat are less committed to growing
sustainably and where overcoming the collectiveoagtroblem is likely more difficult (policy
average of 5.25).

It also appears that ease of mobilization impdwsatillingness of cities to enact more
coercive and controlling land use policies. Citiest ranked as more sustainable in terms of their
economic development goals but less easily mobil&dso demonstrated a greater propensity to
advocate publically for greater local control buaybe unwilling to go further and pass policies
that might be seen as challenging the state’s graeenauthority i.e. promulgating zoning
policies or enacting (through citizen initiativelmyr municipal ordinance).

Table 4.10 Relationships among Specific Municipal Bups based on Greenness, Ease of

Mobilization
Mean Std. Error Sig.
Difference
Low Low SD and High Turnout 41667 .62006 .505
Sustainable High SD and Low Turnout 1.16667 .62006 .067
Economic High SD and High Turnout 2.58333 .62006 .000
Development
(SD) and Low
Mobilization
Low SD and Low -.41667 .62006 .505
Mobilization
High SD and Low Turnout .75000 .62006 .233
Low SD and High SD and High 2.16667 .62006 .001
High Turnout Turnout
Low SD and Low -1.16667 .62006 .067
High SD and Mobilization
Low Turnout Low SD and High Turnout -.75000 .62006 .233
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High SD and High 1.41667 .62006 .027
Turnout
Low SD and Low -2.58333 .62006 .000
High SD and Mobilization
High Low SD and High Turnout -2.16667 .62006 .001
Turnout High SD and Low Turnout | -1.41667 .62006 .027

As shown in the table above, there are statisyicanificant group-level differences. The High
SD — High Turnout group (HGHT) is significantly thifent when compared to the other three
groups, with the relationship between sustainabbmemic development/mobilization (the
typology) maintaining its strength with the othlerete categories, as shown in Table 4.10, p =
.027; p=.001; p =.000).

What is the relationship between ‘sustainable ecoaadevelopment,” mobilization and
municipal fracking regulation? The two-way ANOVAused here because of multiple
independent variables and observations for eadperent variable may interact with one
another and whether the independent variablesgmdisantly associated with loud or
conflictual second order relationships. The two-W&OVA shows the main effect of each
independent variable in the table below.

Table 4.11 Being Sustainable or Being Mobilized

Type 1l Sum Df Mean Square F Sig.
Source of Squares
Corrected Model 46.417 3 15.472 6.707 .001
Intercept 850.083 1 850.083 368.509 .000
Sustainability (SD) 33.333 1 33.333 14.450 .000
Turnout 10.083 1 10.083 4.371 .042
SD * Turnout 3.000 1 3.000 1.300 .260
Error 101.500 44 2.307
Total 998.000 48
Corrected Total 147.917 a7
R Squared = .314 (Adjusted R Squared = .267)
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The measures of both variables (green and mobdizgindicate statistically significant
relationships with urban drilling municipal respeasOverall, as a pair, they account for nearly
28 percent of the variation in the dependent végialhe variable approximating support for
sustainable development is significant at p = 0 turnout variable also showed statistical
significance, p = .042. Interestingly, despite H@HT group reporting statistically significant
differences between it and the other groups, thppears to be no interactive effect between
green and turnout and municipal natural gas policy.

A second ANOVA model incorporated socio-demograpaators including median
home value and educatidhOnce included, they negate the effects of theowtrmariable,
although Rosenstone and Hansen (1993) noted thse thariables shape mobilization patterns.
Sustainable economic development maintains itsstatly significant and robust association
(p=.011) with group level differences associatethwecond order relationships. Despite the
inclusion of additional variables, the model’s @pito account for variation increased only
slightly to 27.2 percent.

Table 4.12 Sustainable Economic Development versBging Mobilized with Socio-
Demographic Characteristics

Type 1l Sum

Source of Squares Df Mean Square F Sig.
Corrected
Model 51.748 5 10.350 4.520 .002
Intercept 2.781 1 2.781 1.214 277
LNHomeValue .999 1 .999 436 512
Education 232 1 232 .102 752
Green 16.082 1 16.082 7.023 .011
Turnout 4,262 1 4,262 1.861 .180
Green *
Turnout 1.772 1 1.772 74 .384
Error 96.169 42 2.290

3 These variables showed a statistically signifieasociation with the dependent variable in thatiae

correlation table (Table 4.13).
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Total 998.000 48

Corrected Total 147.917 47
a. R Squared = .350 (Adjusted R Squared = .272)

Explaining the Differences

Despite the high bar for municipal natural gasdkgion, state-level actions have not
impeded municipal governments from entering theaud fracking politics. The Cities Fort
Collins, Longmont, Lafayette and Broomfield havaeted bans or moratoria, first two already.
The Colorado Oil and Gas Association and the COG&¥e already filed lawsuits against the
Cities of Longmont and Fort Collins contending thi@te law preempts the cities’ actions to
restrict drilling. Cities, in response, typicallggae that their inherent home rule zoning powers
provide legal grounds for local land use restritsi¢Rochat 2013} Other cities are taking a
less ‘visible’ approach to regulating developmeamd aorking with developers to sign voluntary
memorandums that include more stringent land udesatback provisions when compared to
state law. Finally, in other cases, municipalittesome willing partners to industry and have
taken actions to spur on additional development.

A number of factors may be associated with morgictise municipal fracking policies.
In the bivariate table below, a variety of sociavagyraphic, environmental and housing
characteristics are included to assess what, ifiamact they may have on municipal fracking

policies.

> Industry and its supporters in State Governmen itiated multiple lawsuits that address secorttkr

federalism. Currently, the City of Longmont face® lawsuits based on its oil and gas regulatiomsitsban on
hydraulic fracking. In December 2012, COGA suedditye based on its hydrofracking ban. In July 20C23GCC
filed a lawsuit against Longmont arguing that thg's oil and gas rules materially conflicted WMBOGCC rules.
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Table 4.13 Bivariate Correlations and Second OrdeFederalism

Owner Home Minority Educatio Council
Typology Municipal Policy Occupied Value Income Population n Districts
Pearson
Correlation 1 -541 -.019 .388 293 .071 A57 -.143
Sig. (2-tailed) .000 .896 .006 .043 .632 .001 .333
Typology N 48 48 48 48 48 48 48 48
Pearson
Correlation -541" 1 .032 -.386 -297 -.103 -418 -.094
Municipal Sig. (2-tailed) .000 .829 .007 .040 484 .003 .525
Policy N 48 48 48 48 48 48 48 48
Pearson
Correlation -.019 .032 1 .109 .255 -.288 .066 .013
Owner Sig. (2-tailed) .896 .829 463 .081 .047 .655 .929
Occupied N 48 48 48 48 48 48 48 48
Pearson
Correlation .388 -.386" .109 1 .840 -.113 781 .032
Sig. (2-tailed) .006 .007 463 .000 443 .000 .828
Home Value N 48 48 48 48 48 48 48 48
Pearson
Correlation 293 -.297 .255 .84G 1 -.116 .863 .092
Sig. (2-tailed) .043 .040 .081 .000 434 .000 534
Income N 48 48 48 48 48 48 48 48
Pearson
Correlation 071 -.103 -.288 -.113 -.116 1 -.013 274
Minority Sig. (2-tailed) .632 484 .047 443 434 .931 .059
Population N 48 48 48 48 48 48 48 48
Pearson
Correlation A57 -.419" .066 781 .863" -.013 1 .075
Sig. (2-tailed) .001 .003 .655 .000 .000 .931 .615
Education N 48 48 48 48 48 48 48 48
Pearson
Correlation -.143 -.094 .013 .032 .092 274 .075 1
Council Sig. (2-tailed) .333 .525 .929 .828 534 .059 .615
Districts N 48 48 48 48 48 48 48 48

**_Correlation is significant at the 0.01 leveH@iled).

*.Correlation is significant at the 0.05 levelt@led).

Data collected from municipal websites, codes awsmarticle
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A number of statistically significant relationskipre evident with the caveat that they do
not address causality.The second order typology reported an R= -.544 stongest
relationship between the dependent variable andrai@pendent variable. In other words as the
typology moves from LGLT to HGHT, municipal reguat/policy values decrease (becomes
more anti-fracking). Other variables also suppogdimding of statistical significance. Both
median home value (R=-.386) and per capita incRwe-.297) reported negative relationships
with the dependent variable -.386 and -.297, aljhahese two indicators are also highly
correlated with one another. For both, the relatimn suggests that as home value and income
levels increase, municipal policy towards urbamuratgas extraction becomes more restrictive.
Finally, education is highly correlated with incomed home value, and is negatively associated
with municipal policies favoring natural gas prodrs

Municipal leaders seeking to restrict fracking wittheir corporate limits have offered a
variety of idiosyncratic reasons that sharpen sg@rder federalism. Representatives of the City
of Fort Collins explained that the city’s first @hgear-long moratorium) was needed so that it
had enough time to develop local regulations, twswter and leave time for any legislative
changes in the 2013 session and to give the Caygintime to contribute to the COGCC
rulemaking process (setbacks and groundwater nrorg)o’®

Additional justifications for municipal action ingle the advantages of local control over
the issue, concerns over uncertain public healthesavironmental impacts and the need to work
with the city’s operators (Weinheimer 2013). SOfleted that “for municipalities such as Fort

Collins, one of [the] most important “brands” igthuality of life that exists here and that [the]

5| also ran non-parametric correlations, which dlsgged statistically significant relationshipsated to the
typology, income, home value and education. Theyaaailable in the appendices.

*5 The moratorium was enacted after an extensivegabimment period, substantial research by citff atel work
with industry, the COGCC, Air Pollution Control D$ion of the Colorado Department of Public Healtl a
Environment, and extensive discussions with bogluletors and members of the industry.
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community is a healthy and safe place to live, wanill play with open spaces, natural resources
and opportunities to be outside.”

Similar justifications precipitated Longmont’s ogittcon. Longmont Mayor Dennis
Coombs described the COGCC lawsuit as unfortubatehe added that his city “wasn't ready to
retreat on the issue.” He noted that that city goweents “already have the right to restrict heavy
industrial uses from residential zones, and tHadral gas drilling shouldn't be any different...It's
not something | feel we should back down on” (Jaf¥&2). Finally, he explained that the city’s
policy does not substantially interfere with thatsts goal of orderly oil and gas development.
Rather, it balances public health and environmematection with oil and natural gas
development (Jaffe 2012j.

In other cases, municipal responses have adoptesl Mneasured responses and include
private agreements with industry that exceed thiegency of state regulations. The City of
Loveland presented operators with two options shithey seek to drill within the city. They
may opt to meet the standards established by tHe@Dbut also must accept a local review
process that may take months and include multipteeals. The alternative is to sign a voluntary
agreement with the city that is more stringent ttienstandards established by the COGCC. The
city’s lone operator indicated a willingness to warith the City (Maher 2013).

Loveland’s middle ground approach, however, iswtiiout its detractors. Mayor Cecll
Gutierrez criticized the ordinance’s language asdRkighly influenced by the COGCC and
industry stating, “those two entities [the Statd amdustry] had significant impact into those

regulations...we bent over backward to abdicate, iasga to the state” (Gutierrez quoted in

" A separate lawsuit, filed in December 2012 by CO&@W recently joined by the COGCC, contends thatity’s
fracking (the drilling technique) ban also violagtate law. According to Matt Lepore, executivesdior of the
COGCC, “The COGCC did not initiate this lawsuittbis process...that said, the COGCC does believe iomys
ban on hydraulic fracturing is contrary to stat®,land we believe clarity from the courts on thistter is
important” (Jaffe 2013).
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Maher 2013). He also highlighted a number of priovis ultimately stripped after consulting
with the state and industry. Councilman Ralph Trgna even stronger language, noted that “I
can't agree to the City of Loveland deciding ouiqyocand programs in that kind of convoluted,
manipulated process.” (Trenary quoted in Maher 20@8uncilman Phil Farley equated the
participation of the COGCC and industry to the “fmxarding the henhouse” (Farley quoted in
Maher 2013).

Industry has endorsed Loveland’s more restricttaadards. Anadarko’s attorney Susan
Aldridge stated that the city’s standards “werdtedhwith consultation of the oil and gas
industry and are now agreeable” (Aldridge quoteiaher 2013). For the city, the agreement
provided stability and a template for other comniesj “other cities will look to us for a
template...we have nothing but to gain for enadigge for our community” said
Councilmember Klassen (Klassen quoted in Maher R0fZagreeing with developers on
voluntary agreements, Loveland City Councilman HigiKean, reflected “you cannot have
500 sets of rules for every jurisdiction, every mtyuand every municipality when it comes to an
industry that has to operate across Colorado ubmgame technology” (McKean quoted in
Observer Staff 2013).

Other cities have remained silent or have had edecfficials issue laudatory comments
about the drilling and extractive development. ltedan the resource rich Niobrara Shale play,
Greeley has shown to be much more of a cooperatitae. Inside the city’s growth area, there
are already 427 wells with another 1200 projecteitsilong-term future. The City’s Mayor,
Tom Norton, commented that new rules expandingasé&tto 500 feet “would hurt
development and city planning and would undermiaall governments” (Healy 2013). The city

also collects millions in tax and lease revenuesfoil and gas operators. In 2012, for example,
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the city estimated that oil and gas operations igeeé 3.3 million dollars for the city and over
the next twenty-five years, municipal oil and gekted revenues could surpass $420 million
(City of Greeley 2013).

Elected leaders of Centennial (located in the logveen but higher mobilization
guadrant) also refused to enact any sort of Iaestlictions on gas development. In defending his
decision, Councilman Ken Lucas described the ciyserience with fracking politics as “we
were lobbied by the usual anti-fracking crowd, tbegsented the usual misrepresentations and
we saw right through them...and after some exteramnatysis, we believed that the State regs —
which are the best in the country — were good ehdogus” (Lucas quoted in Staff 2013).

Lucas indicated that developers cannot freely diilhin the city and that they must receive a
special use permit prior to drilling.

Through their permitting processes, cities inclgd@entennial and Greeley (and many
others) impose a variety of ancillary requirementshatural gas operators, i.e. employing
conditions of use rather than broad land use ailyh@pecifying the location of wells). Greeley,
for example, mandates screening and ‘camouflageldmeed in and around many of its more
urban wells and compels operators to keep thesielfree of large weeds. Municipal permits
may also require that wildlife passages be buititber that the firm takes other actions designed
to mitigate the effects of development on wildbfied/or residents’ quality of life. If the city
suspects that a new well will damage public strgeg of the permit can also mandate that the
operator’s truck follow a specific route or thag ttriller reimburse the city for the cost of the

repair work (City of Greeley 2011).
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Why Critique or Exceed the State?

The final question of this dissertation is identify and then considering potential
relationships between the dependent (municipakingcpolicy) and the independent variables.
Table 4.12 presented the bivariate correlationsranelaled a number of variables that may help
to explain why municipal governments enact poli¢ciest encroach upon the ‘turf’ of state
leaders. Yet, bivariates are limited to identifynmegationships between the variables and they
cannot address the third question, which is tatsdihe factors associated with municipal
policies that challenge and go beyond those oftaie.

Because of a small sample size (n=48; sample oa p&g), there is not enough variation
in each category to support a probit regressionehddhere is, however, sufficient variation to
run logit regression models. To do so, municipdicgaesponses are recoded into two different
dichotomous dependent variables, each designedttef evaluate and explain the relationships
between cities and their state government. Theléggt model is a broader measure of second
order relations and groups together municipal respe that challenge, restrict or voice
displeasure relative to the State’s natural gassqoaunicipal policy responses 0, 1, 2, 3, 4). The
second model includes those municipal policies ¢t in direct opposition to state law, i.e.
city regulations that challenge or conflict witletbtate’s preemptive authority (originally coded
as municipal policies 0, 1, 2). For both, | ranfard and backward LR logistic regression,
which identified the most parsimonious set of inglggent variables — the results of forward and
backward LR matched one another and are preseated.b

The first overall model reported statistical sigrahce (P=.042). Two variables showed
noteworthy and significant relationships with mupé challenges to the state’s preemptive

authority including the logged home value (p = .889l cities committed to more sustainable
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forms of economic development (p=.01). Interesyingirnout fails to reach statistical
significance, although it may be indirectly accahtor through the logged home value variable
(Rosenstone and Hansen 1993).

Table 4.14 Municipal Fracking Policies that Exceed®tate Policy Requirements

B S.E. Wald Df Sig. Exp(B)
Step | Green -2.734 .847 10.430 1 .001 .065
1# Constant 2.398 .739 10.541 1 .001 11.00D
LogHomeValu
e* -1.943 .990 3.850 1 .050 143
Sustainable
Economic
Development* | -2.295 .905 6.433 1 011 101
Step 26.13
2° Constant 0 12.270 4.536 1 .033 2.229E111
a. Variable(s) entered on step 1: Green.
b. Variable(s) entered on step 2: LNHomeValue.
Cox & Snell R Square = .325
*Significant at the .05 level

In this first model, each one unit increase in aitipalities sustainable development
score is associated with a 90 percent decreabe indds of a municipal policy that supports or
does not interfere with the State’s goals, whilldimy the logged home value constant. This is a
dramatic decrease in the odds. Part of this, howevdue to the sample of ‘green cities,” which
is limited to those cities that have actively saugit a high number and concentration of
environmental and clean tech jobs. For some ditiese jobs amount to three to four percent of
the city’s overall employment base, which is muatgér than the average community in
Colorado. The log of median home value also reasketistical significance, albeit its P value
was considerably higher than the ‘green’ variabtw. each one unit increase in the logged home
value, the likelihood of deferring to the stateCaflorado on oil and gas regulatory issues

decreases by approximately 86 percent, holding-enrientalism and turnout levels constant.
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While this number may seem like a dramatic shithie odds, a one-unit increase in the logged

home value is the equivalent of a median home valkereasing from 100,000 to 274,000, a

sizable and improbable jump.

state (originally coded as municipal policies 02)lare considered. Although, no variables

In the second model, only those communities whaodieips contradict and challenge the

reached the .05 level of statistical significanta,more generous .1 threshold is applied, both

the sustainable economic development variable @ameuit variable become statistically

significant and associated with challenges (loodhe state’s preemptive authority.

Interestingly, the combined effect shows no retatiop with the presence of policies that

challenge the state’s preemptive authority.

Table 4.15 Municipal Fracking Policies that Challeige the State’s Preemptive Authorit

B S.E. Wald Df Sig. Exp(B)

District —

Councill -1.586 1.154 1.891 1 .169 .205

Sustainable

Economic

Developme

nt** -2.341 1.267 3.416 1 .065 .096
Step | Turnout** -2.176 1.236 3.097 1 .078 114
52 Constant 5.689 1.864 9.312 1 .002 295.52

Sustainable

Economic

Developme

nt** -1.914 1.167 2.687 1 101 .148
Step Turnout -1.914 1.167 2.687 1 .101 .148
6% Constant 4.470 1.438 9.662 1 .002 87.333

]

a. Variable(s) entered on step 1: BachorHighertriot€ouncil, LNHomeValue, Green,
Turnout, LNIncome, Interactionl (GreenXTurnout)

**Significant at the .1 level

In the ‘challenging the state’s preemptive autlydoritodel, with each one unit increase in

the greenness of the municipality (with the sameats identified on page 30, the first overall
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model), there is a 91 percent decrease assocratbd likelihood that a city passes a policy that
complies with state law, holding turnout constémia similar manner, with a one unit increase
in voter turnout, the odds of passing municipdlidg policies that do not interfere with state oil
and gas goals/policies decrease by 89 percentg \Wwhitling the green measure constant. Unlike
the first model, the log of median home value thiie reach statistical significance. The
remaining variables were not significant in eithesdel.

Discussion of Results

The sample of Colorado communities revealed intergsbut limited results. First, the
small sample size presents challenges when geziagatibout other Colorado cities let alone the
population of cities in those states that curreatlgw fracking. Second, data are not random and
cannot address questions of causality and areclihtd measures of association. Finally, because
of data and logistical limitations, the city-levekhsons behind decisions to support or oppose
stricter municipal fracking policies are unknown.

Despite these limitations, the sample did reveatisd patterns associated with
challenges to the state’s preemptive authorityseubnd order federalism. In Colorado, more
sustainable communities are associated with agrékelihood of promulgating policies that
challenge and test the state’s centralized nagi@sbpolicies. Data in both logit models and the
ANOVA models reflect the key role that environméstapport and ideologies play in municipal
fracking opposition. Data also points to a rolegdolitical activism and mobilization, evident in
Tables 4.15 and 4.11. Turnout, for the samples;itgealso associated with municipal policies
that exerted more local control over natural gasligpment. Both help to explain second order
dynamics in Colorado, albeit through a number déptal mechanisms and dynamics,

explicated below.

124



Table 4.16 Summary of Findings

Variable Model 1 — Critical of the State
(Symbolic and Substantive Model 2 — Challenging the State
Challenges) (Substantive Challenges)
Sustainable
Economic
Development Support Support
No Support Observed (highly
Turnout correlated with home value) Support
No Support Observed (highly
Income correlated with home value) No Support Observed

Owner Occupied

No Support Observed (highly
correlated with home value)

No Support Observed

Median

Household Value Support No Support Observed
Municipal

Institutional

Structures No Support Observed No Support Observed
Race No Support Observed No Support Observed

Second Order Politics and Information

While casual mechanisms are beyond the scopeéatialysis, its findings underscore
the strategic nature of information in impactingieonmental and turnout dynamics. Both
explanations highlight the role of information ingendering the political will necessary to
exceed and challenge the state. Disclosure sch@lasvousges, Smith, and Rink’s (1992) study
of radon testing offers insights into how municippposition to state policies may be a function
of the quality, saliency and proximity of informaxi that is available to municipal stakeholders
and less so at the state level. First, informatust be disseminated, accessible, clear and
salient in the minds of the public. Second, thelipubust internalize the information in such a
way that it leads to changes in their knowledge latthvior. Because of its proximity and
novelty, natural gas development and its impactedaents’ quality of life may become highly
salient among residents and drive them to push ¢itgihalls for more restrictive land use

drilling policies. City councilmembers, mindful tifeir reelection prospects, may be more
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sensitive to these localized pushes when comparstiite lawmakers, who can have much
broader ideological and geographical (and lessiprate to oil and natural gas development)
constituencies.

The City of Longmont’s efforts to limit fracking iin its limits, exemplifies the
interplay between rational choice, anti-frackinghasm and information. In July 2012,
following a citywide drilling moratorium, the Citgnacted a new set of oil and gas regulations
that included an outright ban on drilling in resitlel areas (passed on a 4-3 vote). Part of this
vote also authorized for the City to cap and clbgeRider Well. Located near a middle school
and reportedly leaking benzene, this particula Isgcame a catalyst in prompting the city’s
interest in promulgating tougher oil and gas rulesigmont citizens also mobilized against
fracking once they learned of the leaking wellNlovember 2012, Longmont voters backed a
complete fracking ban by a 60-40 margin (Rocha22@012a).

Second Order Politics, Mobilization and Sustaingyil

The results here also support a long line of mebethat links oil and gas development,
proximity to development and ideological factorsyz@ and Sousa (2007) found that
Republicans generally advocate for the positiorth@efbusiness community and other anti-
environmental interests. Democrats, converselyganerally more sympathetic and supportive
of the environment (See also Kamienicki 2006). Miatha, Carlisle and Smith (2008)
documented ‘perception’ patterns that appear torbsent in Colorado’s second order fracking
proxy battles. They note that Republicans and tipassessing individualist cultural attitudes
were more likely to favor oil drilling as comparemlDemocrats, liberals, or egalitarians. The
former also tended to believe that spills were ear@ that drilling can be done safely. Finally, in

terms of scientists, this ‘group’ was less likedybelieve environmental scientists and more
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likely to believe oil industry scientists. Demo&;abn the other hand, were more likely to believe
environmental scientists as compared to indusignssts, that drilling was less safe and were
more likely to oppose drilling.

Greener cities were associated with restrictionfacking and challenges to the state.
These results reaffirm the notion that frackingssmuch an environmental issue as it an energy
one (Davis and Fisk 2014). When Colorado commudie prone to have concerns about
environmental protection, they are associated mibhe oppositional fracking policies and a
greater willingness to challenge the state’s préemp@uthority. This finding is not necessarily
surprising, although, the willingness to challestpte fracking policy may be suggestive of a
new form of bottom up environmental activism andeptially, an attractive new venue and
issue boundary for opponents.

What is new, however, is that mobilization and twinmatter when it comes to second
order federalism. Turnout and mobilization helpesitovercome collective action dilemmas, i.e.
they are willing to legislate in policy arenas fitamhally reserved to the state — but why?
Jennings and Andersen’s 2003 study of AIDS acti\ssiggests some clues pointing to a
potential relationship between conflicting secondieo relations and motivation/engagement,
emotion and context. Jennings and Andersen (20@3}ed two models, only one of which
included AIDS-specific variables. In the first mgdéey found statistically significant
relationships between gender and sexual orientatioinactivism levels, suggesting that gay men
were most likely to be active in the AIDS movemeétdwever, when Jennings and Andersen
introduced AIDS-specific attributes into the motbkeir second model), gender and sexual
orientation lost much of their explanatory powefaxor of the context specific factors i.e.

personal health status and whether AIDS had afiexteved one.
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Contextual factors attributed to AIDS status aralithiensity of pain and loss, i.e.
conditions that would create anxiety were respdesir heightened levels of activism. This
latter model indicated that those who face thetgstaisk or have suffered a significant loss,
regardless of gender and sexual orientation, Wwerenost likely to seek information and engage
in political activism. In a similar manner, whenizéns are motivated, as they were in Longmont
and Boulder after the Rider Well leaking focusingm or spills near Fort Collins, they may
become more likely to work to overcome environmeoddlective action dilemmas and pass
policies that challenge the state’s authority (Rd@012; 2012a).

Economic Development Goals, Second Order FederalisFracking

Local governments often use their resources taanite location decisions made by
business leaders. The competitive environmentenites how a city allocates its resources and
the decision to support or impede oil and gas dgmeent. Kantor and David (1988) argued that
because they operate in a political environmertakpects them to compete for economic
investment and business attraction they are liteejyromote economic development and
competitiveness, such motives are seemingly evidetities that are going beyond the state’s
development goals.

Regime theory may also help understand decisionsstact fracking. Such decisions
may be less because of democratic responsivengdsetause expanded development may
threaten green jobs in the community. Additionalfiyy community does not expect or depend
on impact fees for its general fund the influentendustry may be blunted. Concomitantly,
industry’s very early presence in some communmay also limits its ‘place’ in a governing
regime, especially when a community is already htomeevariety of green businesses, which do

not want the additional competition (Imbroscio 1299
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Colorado’s Second Order Dynamics Revisited

Elmore’s (1980) description of backward mappingiitfees limitations inherent to the
top-down implementation model as well as more ediaerd institutional systems. Elmore argues
that executives or higher level agencies can fatiention on a problem, help set the agenda and
offer opportunities for street-level officials @mwer level governments to exercise discretion and
judgment, they cannot solve the problem, as theyar far removed from the actual problem-
solving process. Others go further and note thathtmvn executives cannot unilaterally control
the agenda and do not hold a monopoly on polipoater (Frederickson et. al 2012; Hupe 2011;
Long 1947; Pressman and Wildavsky 1984).

Elmore’s descriptions of the problems associatdt teip-down implementation may
help explain the ‘tense’ second order relationghipentralized Colorado. Heated second order
conflicts in Colorado have led to a number of resir addition to multiple lawsuits, especially
in more mobilized cities that are predisposed fgpsut environmental protection. First, through
municipal activism, the state’s natural gas agesdaore crowded. State lawmakers, for
example, have heralded the passage of numerosghali advance issues of local concern
including: stricter air regulations and emissianits, tougher disclosure laws and larger buffer
zones between occupied structures and new devetdphboeal activism has helped to spur a
new ballot initiative that “empowers cities and ntes to set their own standards providing
Coloradans with regional flexibility in regard t@€king and other highly industrial forms of Oil
and Gas Development.” The proposed initiative, ediog to proponents, would also offer new
legal protections to communities, which pass mestrictive policies, i.e. the flexibility to solve

local problems (Local Control Colorado 2014).
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Chapter 5
Second Order Politics in Ohio

Ohio’s intergovernmental experiences are impotfianseveral reasons. First, it is typical
of a middle ground state in which the state’s od aatural gas development goals can be
somewhat balanced by municipal land use preferes@Eond, its eastern geography is home to
the expansive Marcellus and Utica Shale Plays, lwarie driving industry interest in extraction
and economic optimism in the region. New economjgartunities are particularly attractive for
the region’s policymakers, who are seeking to i@ emerge from persistent unemployment
and the slow economic recovery following the 208&esssion. Advocates also promise
secondary economic benefits for local communitretuiding rising property and sales tax
collections and the payment of impact fees (OOGAZ2®Wiseman 2009). Third, fracking has
brought drilling to Ohio’s population centers of fggstown and communities near Cleveland,
Canton and Akron. As of 2013, over three millioni@ims live within a mile of a natural gas
well (Gold 2013). Finally, Ohio’s second order pigé mirror Colorado’s more mercurial
politics with tense and oppositional dynamics (againg state lawsuit), indifference and
cooperative relationships between Ohio’s citieselected State leaders and the Department of
Natural Resources (ODNR).

This chapter’s organization follows the same fdarasathe preceding chapter. It begins
with a summary of relevant state statutes, reguiatand judicial opinions that establish the
formal boundaries governing natural gas developnismiraulic fracturing and municipal-state
relations. Fracking’s costs and benefits in an Gipiecific context follow. The chapter then
transitions to a municipal-centric perspective addresses the dissertation’s second (municipal

policy responses) and third (challenging the stgbeéemptive authority) major questions.
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Through a sampling of cities, the chapter summaraeal offers an explanation of the landscape
of municipal responses to increasing urban drillihgoncludes by addressing the dissertation’s
third major question: why are some cities exceedimdj/ or challenging the state’s preemptive
authority and others are not?

Ohio’s Natural Gas Experiences and Context

Commercial oil and natural gas production begat888 and grew quickly. The boom,
however, was short-lived and production peaked®61 Operators began to vertically frack
many of Ohio’s oil and gas wells in 1951 and rediypeoduction in many of the state’s depleted
fields. A second production ‘boom’ began in thel2000s with the deployment of directional
drilling. Today, Ohio produces a modest but growmtume of natural gas (78 billion cubic
feet) and oil (4.7 million barrels) (OOGA 2014).

Natural gas formations are located primarily uritierEastern half of the State. The
larger Marcellus Shale lies underneath the easi@ge of the State. Ohio officials, however,
consider it the less economically viable shale di#pdComparatively, industry leaders and state
policymakers see the Utica Shale as a richer smfroatural gas. State estimates put the total
volume of reserves at 3.75 trillion cubic feet (@F natural gas and 1.31 billion barrels of oil
assuming a 1.2 percent recovery rate. Productictésts skyrocket to 15.7 TCF of natural gas
and 5.5 billion barrels of oil if the recovery ratses to five percent (OOGA 2012).

Table 5.1 Recoverable Natural Gas in Ohio

Shale Play Recoverable Natural Gas (in] Region
Trillions of Cubic Feet TCF)
Marcellus 369 TCF Extreme Eastern Ohio
Utica 111 TCF Eastern half of the State

Source: EIA 2014

%8 At its deepest point in Ohio, the Marcellus Shalé2 feet thick (which is generally not thick egbufor
recoverable quantities of oil or natural gas).
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Both Ohio Democrats and Republicans generally sugxpanded natural gas
development via fracking. Former Democratic Goverited Strickland, touting HB278/SB
165’s environmental and economic benefits, sigheda law in 2010. The law added new pre-
drilling notification requirements in urban areegreased insurance rates and fees, standardized
spacing and well intensity regulations, and itugeld additional resources (for the ODNR) for
environmental enforcement (ODNR 201Rgpublican Governor, John Kasich and his allies in
the Statehouse are also favorably inclined towaetking and have taken steps to encourage
drilling. Natural Resources Director, Jim Zehringested that the Kasich Administration
worked with industry to produce comprehensive nelMs governing well-pad construction,
permitting, processing and waste recycling, anddcirew staff to meet the regulatory demand
associated with its expectation of expanded praoinicHe described industry as a wonderful
partner through the process and stated that Oluipas for business (Zehringer quoted by
McParland 2014).

Debate about whether to allow fracking in Ohio appesettled, although new concerns
over seismic activities have contributed to calisd statewide fracking moratorium and new
efforts to limit the underground injection of frazkwater’’ Lawmakers have also sparred over
oil and natural gas revenues and reimbursememsabgovernments for fracking related
impact costs. Statehouse Republicans (backed lging favor a lower severance tax rate while
the Republican Governor favors of a higher oneydht to make sure as they deplete our
resources that they pay for it, mostly out-of-sta@eple, and that we use those resources to
benefit every Ohioan by reducing the tax burden gwery Ohioan” (Governor Kasich quoted
in Kovac 2013). Kasich’s plan is also more genetouscal governments, which allocates a

fourth of the additional severance tax collectiommtghe 33 counties most affected by oil and gas

®There are also examples of municipal/township laanasother land use restrictions on urban drilling.
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exploration. If the plan were to become law, afdotounties would receive approximately $15
million in 2014 and nearly $110 million by 2016 (dan 2013). Statehouse Republicans,
however, oppose the Kasich plan and efforts teertdie severance tax rate (Pelzer 2014).

Constitutional and Statutory Provisions

A number of formal documents (statutory and coastihal) shape Ohio’s second order
politics. Pertinent provisions include constituabtanguage that lays out the scope of home rule
authority, environmental protections and the relahip between state authority and municipal
autonomy. Other relevant constitutional clausealdish rights pertaining to water withdrawals/
usage and private property (surface and subsupiageerty) rights.

The State Constitution, Article XVIII, Sectioni&bues Ohio’s municipalities with the
“authority to exercise all powers of local self-gorment and to adopt and enforce within their
limits such local police, sanitary and other simikegulations, as are not in conflict with general
laws” Morris v. Rosemai62 Ohio St. 447 (1954). Home rule powers arerighteto all local
governments regardless of enabling legislationy #iee, class or charter. The section contains
three clauses that add further depth but also taingy to the second order relationship between
Ohio’s cities and state leaders:

1. The power to exercise all powers of local seN-ernment.

2. The power to exercise police powers concurrenittly the state.

3. The conflict clause (usually modifies the polpmvers clause).

The State Constitution delegates to city and athérstate governments two additional powers.
First, local governments may conserve and presatigal and open space areas, which the

Constitution defines as legitimate public purpo&econd, municipalities and counties may
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“control, prevent or minimize, clean up or remediatater contamination or pollution” (Nolon
and Gavin 2013).

Ohio law considers water a property right, protddig Article 1, Section 19b of the State
Constitution. Landowners, under the current regmascheme, are allowed to make reasonable
uses of groundwater (beneath their land) and déaserwater (waters located on or flowing
through their land) without state oversight. Unoeable withdrawals that interfere with other
landowners’ rights to use water are subject tesequlation and possible litigation. Section
1521.16 of the Ohio Revised Code clarified whaheant by ‘interfere’ and required that firms
(like natural gas operators and extractors) possgfse capacity to consume or withdraw more
than 100,000 gallons per day (about 70 gallonsypeute) register with the Ohio Department of
Natural Resources Division of Soil and Water Resesi(Division of Soil and Water Resources
[DWSR] 2012).

Ohio statutes distinguish cities from villages (ingvfewer than 5,000 residents) and
townships. There, are, however, few substantivierdinces in regards to sub-state type and the
authority to regulate land use and author zonigglegions. Cities, villages and townships may
provide residents with public safety and healtlvises, offer waste management, build senior
and community centers, roads, parks, maintainihghind engage in zoning/land use and
transportation planning (Cox 201%).

The Ohio Oil and Gas Act of 1965 established trst fiet of formal boundaries for state
and city governments relative to natural gas. Teaent amendments to Chapter 1509 of the Act

are noteworthy. First, Democratic Governor, Tedc&kand, signed into law Substitute SB 165,

f0within Ohio, 59 percent live in cities and 35 perceeside in townships.
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centralizing the state’s permitting authority ifban areas and adding new enforcement
provisions including (ODNR 2014):
¢ New directionally drilled wells may not be closbah 150 feet to any property line
unless the operator has secured the landownerttemwgonsent
e New surface wells cannot be located closer thanf@®to an occupied dwelling or
public building
e New permit fees for urban areas (ODNR 2014)
Republican Governor John Kasich signed Senate8B8I(“S.B. 315”), into law on June 11,
2012. The new language placed additional standardgell and site construction, added new
disclosure requirements and increased fines fdthhaad safety violations. The bill also
required new pre-drilling water testing, trackingter usage and increased insurance
requirements (ODNR 2012; Simmer 2012). Table Sedtifies other statutes with tangential
impacts on urban drilling.

Table 5.2 Other Environmental and Energy Laws

Name and Year Policy Area Agencies
Ohio Solid and
Hazardous Waste and Division of Materials and
Disposal Act (1967) Reducing and preventing padioti Waste Management

Stationary and Mobile Air Sources Ohio Environmental
Clean Air Act (1970) and state implementation plans| Protection Agency (OEPA
Regulate wastewater treatment

Clean Water Act plants, factories and storm water fto
(1970) reduce the impact of pollutants. OEPA

Source: Ohio Rules 2014

Ohio is a split estate state.@hartiers Oil Co. v. Curtiss34 Ohio C.C. 106 (Ohio Cir.
Ct. 1911) the Circuit Court held that the mineisthée owner was entitled to an implied right to
use the surface estate. The Court’s decision peainihe subsurface owner (Chartiers) to

explore and drill for oil and gas on the surfacatesto a reasonable exteimt.J.R. Operating
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Co. v. Lindsay(Mahoning App. No. 96 C.A. 35) the Mahoning ajgael court clarified what
“reasonable” meant. The court determined that tineral estate owner may not unreasonably
intrude upon the surface estate while he or sk&traicting underground resources (Energy and
Mineral law Institute 2011).

Regulations

Two state agencies oversee Ohio’s natural gasindurhe Ohio Environmental
Protection Agency (OEPA) regulates fracking’s eonimental impacts to water and air quality.
The Ohio Department of Natural Resources Divisibhlmeral Resources Management
(ODNR-DMRM) holds considerably more authority tapk fracking’s land use impacts. The
agency oversees the life cycle of a frack site fthenissuance of initial drilling permits to its
operational stages and then to well plugging armhdbnment. The ODNR'’s regulatory
authority also extends to natural gas transportatand use and wastes/waste byproducts
produced during production (Shale 2014).

Founded in 1972, the Ohio Environmental Protecigency protects the environment
and public health. A gubernatorial appointee headgral divisions (air, water, hazardous
wastes and site remediation) and sets day-to-diggyp&ach division, in turn, carries out
several functions: reviewing and issuing permitiamlities/firms, investigating complaints from
citizens/landowners, providing technical assistandg#ms and monitoring and enforcing
environmental regulations (OEPA 2014). The OEPAissgiction over fracking extends to
monitoring air and water impacts typically througle permitting and inspections process.
Finally, the OEPA regulates soil contaminatitirdrilling is suspected of polluting adjacent
soils, it is classified as a contaminated solidteashich only permitted waste facilities can

receive (OEPA 2014a).
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Since 1959, the Ohio Department of Natural Resauf©®NR) has promoted, protected
and regulated the state’s natural resources. &3dY a gubernatorial appointee, its mission
includes four disparate goals. The first two prognbie state’s natural resources and the
facilitation of statewide economic development tlglo policies that lead to job creation,
expansion and retention. To advance these goalsgbncy cultivates ties with industry. Third,
the ODNR is to provide leisure and recreationalarpmities for Ohio residents and tourists. To
achieve its fourth goal, the ODNR regulates indaktievelopment in such a way that it does not
endanger public health or cause serious envirorahbatm (ODNR 2014).

Under its current regulatory authority, the ODNRets rules that govern a number of
industry activities of interest to local governngestich as disclosure, injection wells and well
setbacks (ODNR 2014). Like its counterparts in Bexiad Colorado, ODNR requires that
operators first apply and obtain a drilling perfitm the Oil and Gas Division. Once received,
firms must meet requisite casing, cementing, wegrity and completion and disposal
standards. State law requires firms to leave af@80minimum setback requirement between
new wells and residential units (in urban areasd)ab0-foot buffer between development and
water sources. Municipalities (as of April 2014hadill enact zoning ordinances and land use
regulations to oversee natural gas developmentist do so in a way that protects public
health or its environment, i.e. simple oppositioévelopment is not sufficient.

Table 5.3 Ohio’s Other Fracking Regulations
Area Regulation
CAS numbers be disclosed; maximum
amount of all additives and pressures; base
fluid; pre-drilling water quality sampling;

Disclosure process to challenge trade secret exemptions
PreDrilling Water Well Testing Within 0.28 miles of well

Permit req. if>2m gal/day, reg./report
Water Withdrawal Restrictions if>100k gal/day

Casing and Cementing Depth Requirements 50 felwbwater table
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Intermediate and Production Casing Cemen600 feet above SHOE
Circulation Regulations

Surface Casing Cement Circulation 1000 feet above SHOE

Venting and Flaring Banned, Restricted

Fluid Storage Permit required for all pits anakia
Underground fluid injection Permit/approval andamtkeeping required

Source: Richardson et al. 2013

Both the OEPA and ODNR hold significant authorityepnatural gas operations within the
State. As co-regulators, each has the opportumiityfluence oil and natural gas operations and
to affect Ohio’s second order politics. The taldéolv summarizes applicable powers by
operator activity.

Table 5.4 State Co-Regulators

REGULATORY AGENCY
Ohio Department of Natural Ohio Environmental Protection
Resources Agency
Drilling | = Drilling permits = Mandates that operators receive
= Establishes requirements for authorization for
spacing/location, design and construction when a proposed
construction of wells activity impacts wetlands, streams,

= Performs inspections and oversight rivers
= Sets requirements for spills, releases Drillers must obtain an air permit-

and well plugging/abandonment to-install and operate
= Permits to withdraw water
Waste- | = Creates and enacts design = Once soil is considered a solid
water requirements and closure waste, operators are required to
requirements when operators plan to follow solid waste protocols for
store drill cuttings and shipping it off-site
brine/flowback water in on-site pits
or lagoons

= Establishes standards for cuttings gnd
sediments left on-site

Water = Regulates the disposal of brine and

disposal sets design standards and oversee
operation of underground injection

= Responds to citizens

Source: Shaleinfo 2013

1°2)
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Judicial Decisions

Ohio Courts conduct a three-step home rule andlgsidetermining the scope of state-
municipal relations@hioans for Concealed Carry, Inc. v. City of Clyfle,NE 2d 967 (2008).
The analysis is applied in a variety of circumstanging from gun control and toxic waste
facilities to urban drilling.

The analysis begins by determining whether oramodrdinance falls within the inherent
set of powers of municipal self-government or ikian extension of local police
powers. Municipal actions are permissible if thestrlt affects only the municipality itself, with
no extraterritorial effects, the subject is cleavithin the power of local self-government and is
a matter for the determination of the municipaliypwever, if the result is not so confined it
becomes a matter for the General AssemlBeéyeland Elec. llluminating Co. v. Painesvillieb
Ohio St.2d 125, 129, 239 N.E.2d 75 (1968), quoBegchwoodit 371).

If the Court determines that the ordinance is ar@se of local police power rather than
a pure local issue, the analysis proceeds to andestep Qhioans for Concealed Carry, Inc. v.
City of Clyde 96 NE 2d 967 (2008)). Police-power ordinancespgting to the Court, are pieces
of legislation that protect public health, safetgrals or residents’ general welfare. If the Court
finds the ordinance is a police power, it thenrafits to determine if a state general law should
supersede the municipal ordinance.

The Court defines general laws &afiton v. State95 Ohio St.3d 149 (2002)):

1. The statute is part of a statewide enactment aodngprehensive
2. The statute is applied uniformly throughout theesta
3. Establishes police, sanitary or other standardsatteanot just restrictions on state power

4. Articulates rules of conduct upon citizens
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During this final step, the court ascertains whetivenot there are inconsistencies,
contradictions or conflicts between state law drerhunicipal actionRispo Realty & Dev. Co.
v. Parma 55 Ohio St. 3d 101 (1990). If the municipal oatice conflicts with the relevant state
law (a general law), then the Court rules it asomstitutional and strikes it down. However,
local communities may promulgate regulations tleahdt necessarily conflict with the State’s
general laws, suggesting that concurrent regulasigrermissible.

In its 1986Fondessylecision, the State Supreme Court applied its thegeanalysis to
two ordinances passed by the City of Oregon tolatguoxic waste facilities within the city
(Fondessy Enterprises v. City of Oregd82 N.E.2d 797, 23 Ohio St. 3d 213). Under its
ordinance, the City charged a permit fee on hazeraaste sites within city limits and
mandated that waste site operators keep detaittd@nplete records. The State Supreme Court
held in favor of the City, explaining that the p&raoes not conflict with or impede the
implementation of state law (Nolon and Gavin 2013).

The judiciary has also inserted itself into secordker natural gas debates. InNiswbury
decision, the Supreme Court evaluated Newbury'snBtip drilling ban in residentially zoned
areas, which coincidently included large swath&ohland, typically where natural gas
extraction takes plac&éwbury Township Board of Trustees v. Lomak Patmlénc 583
N.E.2d 302 (Ohio 1992). The Court struck down tleviiship’s ban. In its holding, the Justices
surmised that more than just concerns over puleiadth and welfare (part of the Constitutional
obligations of city and township governments) drdwetownship’s policies (Nolon and Gavin
2013). The practical effect dfewburyis that should municipal or township governments

promulgate fracking restrictions or regulationst(eesy failed to do in Newbury), they must
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demonstrate a compelling concern for health anetygaiere opposition to oil and gas
development is not a sufficient cause.

The most recent case to test the legal relationtstiyween cities and the State originated
in the northeastern city of Munroe Falls. In thése, the City charged Beck Energy with
violating its zoning, right of way and permittingdinances after the company began to drill on
private property. The trial court ruled in favoriMtinroe Falls. The Appellate Court, however,
reversed the lower court and held in favor of BEdergy. At issue, is whether HB 278 preempts
municipal home rule authority. In its holding, tAppellate Court centered its logic on the
comprehensive language used in HB 278/SB 165 (eclwvell location, spacing and operation,
permitting, drilling, well stimulation and completi), and found the legislation sufficient to
preempt municipal regulation (Cocklin 2013). That&tSupreme Court has accepted the case for
review with a decision likely in late 2014 or ea?§15.

Fracking in Ohio

Production

Much of the recent and renewed natural gas devedapia concentrated in the State’s
eastern half. Driving these production increasdsarking via directional drilling and vertical

fracking in traditional gas wells.
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Figure 5.1 Ohio’s Natural Gas Production, by Extration Technique

Source: EIA 2013e

Despite the recent rise in overall gas productioba,number of producing natural gas wells has

remained steady at 35,000.
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Figure 5.2 Ohio Natural Gas Wells (Count)
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Ohio’s gas industry expects continued growth. Pctidn, like Colorado and Texas, is

location specific contributes to the unequal disttion of natural gas environmental/economic

costs and rewards.

Table 5.5 Ohio’s Fracked Counties

2012 Rank County Wells Drilled Average Depth Footag Drilled
1 Carroll 87 13,541 1,178,078
2 Noble 49 5,824 285,376
3 Licking* 42 2,709 113,757
4 Knox 40 3,042 121,675
5 Stark 36 6,342 228,312
6 Monroe 31 4,677 144,987
7 Columbiana 30 13,005 390,147
8 Harrison 22 13,906 305,933
9 Coshocton 18 4,299 77,382
10 Guernsey 18 4,733 85,194

*Located just east of Columbus

**Development is also occurring in and around Clawed, Youngtown and Akron

Source: Simmers 2012

Economic Benefits

Industry advocates promise increasing severanceetenues, private sector economic
growth and strong employment forecasts. Governiedget experts also project additional
property and sales tax receipts and the creatitinoafsands of industry jobs, filled by

unemployed and underemployed Ohioans (OOGA 20HbleE 5.6-5.8 show the projected

impact.
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Table 5.6 Statewide Economic Impacts

Year
(in millions) 2011 2012 2013 2014 2015
Employment 3,794 21,464 102,052 177,006 203,188
Gross Regional Product $180 $1,090  $5,382 $9,972  2,26%
Wages $153 $955 $4,907 $9,412 $11,990
Output $336 $2,028 $9,987 $18,429 $22,583
Local Wage Tax (@ 2%) $3 $19 $98 $188 $239
Source: Kleinhenz and Associates 2011
Table 5.7 Employment Impacts
Direct Employment Impacts
2011 2012 2013 2014 2015
Mining and Extractive 494 2,922 14,222 71,297 30,900
Indirect Employment Impacts
Support activities for mining 2,473 13,521 63,118 05709 117,204
Retail trade 166 1,007 4,948 8,990 10,743
Professional and technical services 149 885 4,299 ,6757 8,988
Administrative and support services 10y 625 3,023 5,365 6,236
Ambulatory health care services 106 634 3,215 591 | 7,060
Construction 98 660 3,235 6,673 9,077
Food services and drinking places 71 434 2,166 9439 4,940
Wholesale trade 54 321 1,539 2,722 3,162
Real estate 43 259 1,287 2,307 2,670
Personal and laundry services 33 201 1,010 1,834 2,158
Total 3,300 | 18,547| 87,830 105,709 172,238

Source: Kleinhenz and Associates 2011
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Table 5.8 Revenue Impacts

State &
Local
Commercial Federal Income
Year | Severance Taxeg Activity Tax | Ad Valorem Tax | Income Tax Tax Total
2012 $434,862 $239,430 $1,072,262 $1,878,604 $469,651 ,094809
2013 $2,967,123 $1,633,663 $7,316,193 $12,817,970  $3#9204| $27,939,440

2014 $15,080,854 $8,303,341 $37,185,668 $65,149,290 281@22| $142,006,47

OT

2015 $32,368,301 $17,821,606 $79,812,249 $139,831|0601,9%3,765] $304,790,98

(=)

NJ

Total $50,851,140 $27,998,040 $125,386,372  $219,676,92#4,9%9,230 $478,831,704
Source: Kleinhenz and Associates 2011

The tables point to a number of optimistic prajts. Severance taxes, for example, may
grow by hundreds of millions of dollars along witew indirect sales and property taxes
(Kleinhenz and Associates 2011). Additional reveswia better paying jobs and support
industries, according to forecasts, will help régovate stagnant municipal and regional
economies. Rising gas and oil collections havetetea number of attractive policy options
available to elected officials (especially the Gowg), such as income tax cuts, increasing local
aid and new spending on enforcement and envirorahesrthediation programs (McParland
2014; Vardon 2013).

On the ground, numbers are mixed. In FY 2012, Ghiop fifteen shale gas producing
counties’ sales tax receipts increased by 20 persgmificantly larger than non-producing
counties. Job growth from shale exploration, evestiong and moderate shale producing
counties, however is weak, averaging less tharpensent. Industry and its supporters are quick
to explain that they expect that as more Ohioangpbete natural gas job training programs and
as more gas fields begin producing, these employmenbers will improve (Institute of

Government Studies 2013).
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Gas economics are not always favorable to munigpaérnments. According to
Amanda Woodrum, a researcher for Policy MatteroQtii and natural gas extraction
contributes to cycles of boom and bust, which sthgite caution to state and municipal leaders
eager to cultivate new industrial development. Waodobserved that during boom cycles
“‘communities across all [Marcellus Shale] five ssashow increased retail and food
consumption, higher educational enrollment rateslarger tax revenues via severance and
property taxes in the first couple years of drglihDuring bust episodes, however, she warns
that municipal governments will confront more perous effects, “communities experience
higher incidences of drug use and criminal actjvitgreased drop-out rates” and a growing
number of abandoned properties, increasing demamdscial services and rising crime levels
(Woodrum 2013; See also Remington 20%3Jycles are sharper in states like Ohio, which have
not historically experienced high levels of natugas development (Remington 2013).
Environmental Impacts

Environmentalists and other anti-fracking activigtént to a number of environmental
harms. Many of these are described in Chapter Iremhade air and water degradation and
quality of life concerns. Ohio’s unique geograplgoaneans that fracking debates center on
more parochial concerns including water consumpgatable water safety and earthquakes
(Henry 2013a).

Citing numerous examples of potential agency captmvironmentalists charge both the
Governor and Statehouse leaders with being too withyindustry. They cite the resignation of
the State’s Environmental Protection Agency direatdo left the agency because of purported
conflicts (air and fracking pollution enforcemetams) he had with the Governor (Johnson

2014) Anti-fracking groups also argue that statihanties do not respond to citizen complaints.

®1 pennsylvania, New York, Virginia, West Virginiaca®hio
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Brian Kunkemoeller, of the Ohio Sierra Club stated want the EPA to investigate all these
complaints because we don'’t trust the substantidtjostate agencies that these contaminations
are not legit” (Kunkemoeller quoted in Knox 201HE continued by casting doubt on the Ohio
Department of Natural Resources’ (ODNR) new reguat believing them to be ineffective at
protecting water and the public’s health (Knox 2014

Environmentalists are especially concerned abotegnepiality and have charged the
ODNR with ignoring water quality violations. Respimg to environmentalists’ claims, the
Division of Oil and Gas Resources Management hogitdid that between 2010 and October of
2013, it investigated over 180 natural gas wed#l/sitmplaints. It found that all of the problems
were from older vertical wells and that even thgsiéls rarely affected surface water quality.

ODNR maintains that fracking is environmentally iggnas shown in Table 5.9 (Downing

2013a).
Table 5.9 Surface Water Quality Impacts
Total Surface Affected
Year Complaints Water Systems
2010 37 0
2011 54 2
2012 59 2
2013 33 (as of October 2013) 2

Source: Downing 2013; Knox 2014

Air emissions are particularly problematic in rbstt states such as Ohio, Pennsylvania
and West Virginia. In July 2011, the Natural ResesrDefense Council ranked Ohio as one of
the top states for poor air quality, partly duehte state’s industrial heritage. Fracking, accaydin
to environmentalists, contributes to and could eraate this poor legacy through emissions and
particulates. They contend that each stage inwadagas well’s life cycle emits harmful air
pollution. In just five days of production, for ergple, operators consume 29,000 gallons of

diesel fuel and once burned, they release toxigooumds including benzene, smog and
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formaldehyde. This phase, according to Mike Setdpskesman at the Ohio EPA, can last
several years, but is mostly unregulated by |atate or federal environmental laws (Ohio
Environmental Council 2013; Staff 2012).

Table 5.10 Environmental Impacts of Fracking

Environmental Harm 2012 Impact
Acres damaged since 2005 1,600
Based on Well Completion from 2005 to 2012
(metric tons of carbon dioxide-equivalent 420,000 tons
Particular Matter 100 tons
NOx 1,700 tons
Carbon Monoxide 2,600 tons
Volatile Organic Compounds 200 tons
Sulfur Dioxide 6 tons

Source: Ridlington and Rumpler 2013

Fracking’s causal relationship to earthquakesse generating high levels of elite and
public attention, and is especially acute in Olibich has a high number fracking wastewater
injection wells. In 2011, the wells contributedaseries of small earthquakes in Eastern Ohio
(near Youngstown§> Following the eleventh earthquake of 2011, st#fieials froze
underground waste injections until scientists c@auh a better understanding of the causes
behind the tremors (Henry, Tom. 2013, 2013a).
Second Order Issues

The state of municipal natural gas regulationnswaiting’ while the State Supreme
Court deliberates the Munroe Falls case. Whileggaizernment in Ohio is home to a great deal
of decision-making authority, municipalities do kbdand use authority and constitutional
powers to protect the environment and limit the& of urban drilling. Second order disputes
center around differing interpretations of the épart home rule analysis. State regulations

preempt home rule authority with these constraints:

%2 The quake measured below 4.0 on the Richter scale.
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1. The power to exercise all powers of local seleynment
2. The power to exercise police powers concurresitly the state
3. The conflict clause (usually modifies the polpmvers clause)

Results and Implications

In order to determine how Ohio’s ‘middle of the dbaecond order political structures
impact municipal decision-making, | compiled thedipppositions of 60 cities and townships
(full list available on page 148). A variety of t&docal relationships may be observed ranging
from cities that actively embrace fracking to thed® prefer to exercise greater levels of local
control. Research findings show instances of dicketlenges to the state’s preemptive authority
through zoning and bans. Much like Colorado comitnesnithese cities also argue that their
home rule and land use authority permit them tolstg where drilling may take place. For
others, fracking and urban drilling are the meanfsihd new public projects, to contribute to
local economic growth and to improve municipal betdfgrecast levels.

The second major goal of this dissertation is tjgle an overview of the actions and
frequency of municipal activity relative to urbaataral gas development. The types of activities
are well dispersed once placed in the municipatpalction scale. Most cities prefer to defer to
the state, the position of slightly over a thirdloé cities in the sample. Findings show that three
other policy options are fairly popular among logavernments: zoning regulations (considered
a challenge to the state’s preemptive authoriggolutions for local control (considered as
oppositional but not challenging the state’s autipand actions supporting additional
development (supporting the state’s extraction go&l/hen this latter category is combined with
deferential cities, over half of sampled cities smpportive of the state’s natural gas land use

policies.
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Concomitantly, almost a third of cities have adsdertively, through either bans or
zoning regulations that exceed and challenge tte’stpolicies towards natural gas. When
expanded to include communities that support deakzed authority like the City of Munroe
Falls in Munroe Falls vs. Beck Energy Corp, thisntner increases to almost half of the sampled
municipal governments. Table 5.10 displays the eggpe results and descriptive statistics.

Table 5.11 Aggregated Municipal Responses to Oil driiGas Development

Policy Responses (Policy Valid Cumulative
Responses Code) Frequency Percent Percent Percent

Bans or Moratoria (0)* 3 4.8 5.0 5.0
Zoning Regulations (1)* 14 22.6 23.3 28.3
Bans on municipal property
n 1 1.6 1.7 30.0
Voluntary Agreements (3)" 0 0 0 30.0
Resolutions for local
control/anti-fracking (4)" 10 16.1 16.7 46.7

No Action/resolutions in
favor/special use permits that
do not conflict with state law

(5) 22 35.5 36.7 83.3
Actions increasing development

(6) 10 16.1 16.7 100.0
Total 60 100.0

Data collected from municipal websites, codes andsnarticles

A Symbolic Challenges
* Substantive Legal Challenges

Once disaggregated, it becomes possible to igemti@tionships between the variables.
Each of the typology’s four quadrants (see bel@¥)ame to a variety of municipal legislative
and regulatory actions. Lower green and lower tutmommunities are not monolithic
supporters of state gas policy and some commuthites enacted zoning and other land use
restrictions. Conversely, there are communitieatied in the high green — high turnout quadrant

that take actions to encourage gas developmenirvitikir corporate limits.
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Table 5.12 Individual Municipal Policy Responses t®il and Gas Development*

LOWER GREEN HIGHER GREEN
LOWER Policy HIGHER Policy LOWER Policy HIGHER Policy
TURNOUT TURNOUT TURNOUT TURNOUT
(0) 1) (2) (3)
Broadview
Olive 6 Minerva 5 Cambridge 5 Heights 0
Martins Steubenvill Cleveland
Ferry 6 e 5 Loudonville 1 Heights 4
St.
Clairsville 5 Toronto 5 Belpre 0 Massillon 6
Barnesville| 6 Cortland 5 Marietta 6 Euclid 4
North
Bellaire 6 Girard 5 Columbiana 4 | Olmsted 5
Shadyside 5 Hubbard 1 East Palestine 5 Parma 1
South
Cadiz 6 Niles 0 Salem 6 Euclid 4
Warren
(Trumball East
Colerain 1 County) 1 Liverpool 5 Westlake 5
Youngstow
Goshen 1 n 4 Perry 1 Alliance 1
Mead 5 Bazetta 5 Aurora 4 Canton 4
Pease 5 Champior 5 Streetsboro 5 Brooklyn 1
Pultney 4 Canfield 1 Dover 1 Bay Village 1
New
Richland 5 Howland 5 | Philadelphia 5 Akron 4
Warren
(Belmont Munroe
County) 5 Struthers 6 Uhrichsville 6 Falls 1
Weathersfie North
York 2 Id 4 Ravenna 5 Royalton 1
Policy Policy Policy Policy
Average | 4.53 Average 3.8 Average 3.93 Average 2.8
*Data collected from municipal websites, codes aeds articles

ANOVA Results

There appears to be differences among the grobpa wlassified according to the
second order typology. However, are such differsrttioe result of stochastic processes or are

there meaningful differences to be observed? Tamlamgswering this question, | apply one and
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two way ANOVA tests (Tables 5.13 and 5.14). Theelaincludes a factorial structure based on

the second order typology. The results suggestliea¢ are significant differences between the

groups that may be associated with the typology.(g9).

Table 5.13 Relationships between Municipal Sustaitality, Mobilization and Fracking

Policies
Sum of
Squares Df Mean Square F Sig.
Between Groups* 76.516 3 25.505 6.948 .000
Within Groups 602.002 164 3.671
Total 678.518 167

*Bold relationships are significant

Table 5.14 Relationships among Specific Municipal Bups based on Commitment to

Sustainable Economic Development, Ease of Mobilizah

Mean Std. Error Sig.
Difference
Low Low SD and High Turnout -.07143 41809 .865
Sustainable High SD and Low Turnout* 91696 42063 .031
Economic
Development
(SD) and
Low
Mobilization | High SD and High Turnout* 1.54430 41565 .000
Low SD and | Low SD and Low Mobilization .07143 41809 .865
High High SD and Low Turnout* .98839 42063 .020
Turnout High SD and High Turnout* 1.61573 41565 .000
Low SD and Low

Mobilization* -.91696' 42063 .031
High SD and | Low SD and High Turnout* -.98839 42063 .020
Low Turnout High SD and High Turnout .62734 41821 136

Low SD and Low

High SD and Mobilization* -1.54430 41565 .000
High Low SD and High Turnout* | -1.61573 41565 .000
Turnout High SD and Low Turnout -.62734 41821 .136

*Relationships are significant
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Several group relationships are worth highlightifige High SD — High Turnout group
(HGHT) is unique and differs significantly from obwer green groups p = .000; p=.000) but
not the other high green (but lower turnout; p 36)lcategory. The high SD - low turnout group
also shows meaningful differences between itselftae two lower green groups (p = .031; p=
.020).

What is driving the differences between the grouE?cities more committed to
sustainable economic development more likely ta@se control over land use policy versus
more highly mobilized cities? Do they interact imay that suggests HGHT cities are different?
To further evaluate the relationship between tidependent and the dependent variables, | ran a
two-way ANOVA. Table 5.15 presents the results.

Table 5.15 Being Green or Being Mobilized

Source Type Il Sum of Df Mean F Sig.
Squares Square

Corrected Model 23.267 3 7.756 2.035 119

Intercept 851.267 1 851.2671 223.31 .00

Sustainable Economig

Development 9.600 1 9.600 2.518 A1

turnoutl* 13.067 1 13.067 3.428 .069

Sustainable Economig

Development *

turnoutl .600 1 .600 157 .693

Error 213.467 56 3.812

Total 1088.000 60

a. R Squared = .098 (Adjusted R Squared = .050)

*Statistically significant at the .1 level

Overall, the model lacks significance. Neither ¢inheen nor turnout variables reach the .05
threshold of statistical significance, but if a m@enerous .1 measure is applied, turnout reaches

statistical significance.
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Do any of the common socio-economic variables bhefpunt for differences observed

between the groups? With the inclusion of the naviables, the significance of turnout becomes

slightly stronger (P=.05). A second predictor vialéa percentage of occupied homes, also

reaches statistical significance (P =.03). Ovetla#f,enhanced socio-economic model inches

closer to overall statistical significance (P =2p&and explains 11 percent of the variation

present in the dependent variable.

Table 5.16 Being Sustainable versus Being Mobilizeslith Socio-Demographic

Characteristics

Type 1l Sum

Source of Squares Df Mean Square F Sig.
Corrected
Model** 48.084° 6 8.014 2.251 .052
Intercept 522 1 522 147 .703
Logged Median
Home Value 4.071 1 4.071 1.144 .290
Logged Per
Capita Income 6.088 1 6.088 1.710 197
Owner
Occupied* 17.685 1 17.685 4.969 .030
Sustainable
Economic
Development 8.875 1 8.875 2.493 .120
turnout1” 14.352 1 14.352 4.032 .050
Sustainable
Economic
Development *
turnoutl .039 1 .039 011 917
Error 188.649 53 3.559
Total 1088.000 60
Corrected Total 236.733 59

a. R Squared = .203 (Adjusted R Squared = .113)

*Significant at the .05 level
**Significant at the .1 level
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Explaining Differences

Despite the threat of legal challenges, sampledicipal governments are active
intergovernmental participants. Multiple citiescbwas Munroe Falls and Oberlin, have enacted
citywide zoning restrictions, bans and moratoritheD cities act as willing partners to industry
and supporters of the State’s goal of expandingrabtjas development by leasing public lands
and excess water. Below are the bivariate corolatbetween municipal fracking policy and the

predictor variables, with statistically significaieiationships bolded.
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Table 5.17 Indicators of Loud Second Order Relatioships in Ohio

Owner Median Per Sustai
Muni Occupie Home Capita Council nable Turno
Policy d Value Income Minorities Education Manager Districts HGHT Dev ut
.235*
Municip |_Pearson 1 -.279 -.279 -.257 .023 -.222 209 -059 | -.281 -.201 *
al Policy Sig. .031 .031 .048 .864 .088 .108 .654 .030 123 071
g‘évcnuegie Pearson | -279 1 551" 645" _367" 624" _277 _274 .060 -.106 076
d Sig. .031 .000 .000 .004 .000 .032 .034 649 419 565
Median Pearson -.279 551" 1 945" -.097 876 -.080 .103 394 374 223
Home
Value Sig. .031 .000 .000 463 .000 542 435 .002 .003 .087
E:qroita Pearson -.257 645" .945" 1 -.100 .938 -.070 .091 381 .265 .295
Income Sig. .048 .000 .000 447 .000 .594 487 .008 041 .022
Pearson .023 -.362 -.097 -.100 1 .052 -.051 .361 438" 172 .387
Race Sig. .864 .004 463 447 .691 .696 .005 .000 .190 .003
Pearson -.222 674 876" .939" .052 1 -.062 .064 457 232 .337
Educ Sig. .088 .000 .000 .000 691 .637 626 .000 .075 .008
Pearson .209 -.277 -.080 -.070 -.051 -.062 1 .059 -.182 .105 -.03
Manager Sig. .108 .032 542 594 .696 637 653 165 425 791
Council Pearson -.059 -274 .103 .091 .361 .064 .059 1 415 427 .328
Districts Sig. 654 .034 435 487 .005 626 653 .001 .001 .011
Pearson -.281 .060 .39% .381" 438" 437" -.182 415 1 577 577
HGHT Sig. .030 .649 .002 .003 .000 .000 165 .001] .00 .000
Sltésgga Pearson -.201 -.106 374 .265 172 232 .105 402 577" 1 .000
-Devo Sig. 123 419 .003 .041 .190 .075 425 .001] .000 1.000
Pearson -.235 076 223 295 .387" 337" -.035 .328 577" .000 1
turnoutl Sig. 071 .565 .087 .022 .003 .008 791 .011] .000 .00QL

*Significant at the .05 level
**Significant at the .1 level

Data collected from municipal websites

, codes awlsnarticles
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A number of statistically significant relationshigie evident. While, the ‘sustainable
development did not reach significance, its inteoacterm (HGHT) showed the strongest
relationship with municipal policy. Its negativdagonship (R=-.281) suggests that as
municipal policy scores decrease, the interacBmnt(Greenness X Turnout) increases i.e. from
zero to one. While, it is the weakest in termsighi§icance, turnout also appears to be inversely
(as turnout increases, municipal fracking policdesrease) associated with municipal fracking
policies (R =.235). There also appears to be aioakhip between owner-occupied homes and
municipal fracking policy. Both the median homeuahbnd the percentage of owner occupied
homes variables are inversely related to the deggendiriable (R=-.279). Finally, as per capita
income (R=-.257) rises, municipal policies towandsural gas decreases as cities assert more
control over fracking, potentially putting themaatds with state leaders in Columbus.

Local Politics

Examples of municipal legislation and less coereipproaches are taking place in an
array of communities ranging from urban centers {ikncinnati to smaller college towns like
Oberlin. Outright bans in the Cities of Oberlin,ri¥dle, Bowling Green and Mansfield have led
to lawsuits and/or threats of litigation by botklustry and State leaders. In other cities,
municipal opposition has contributed to the enaatneé conservation zones and zoning
restrictions. The cities of Athens and Munroe Fdtis example, have ‘zoned out’ gas wells in
residential areas (Brumfield 2013). Like municipahs, zoning regulations also stand on
guestionable legal grounds. Finally, in other comiti@s, municipal policymakers are staying
quiet or looking for ways to benefit from the statgolicy of encouraging expanded

development?

8 Amesville, Athens, Athens County,, Bowling GreBnopadview Heights, Brunswick, Burton, Canal Fulton,
Canton, Chester Township, Cincinnati, Columbianarr&tsville, Girard, Hartville, Heath, Hinckley Wwaship,
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Many of the same motivations underlying local oppas in Colorado are present in
municipal activism opposing fracking in Ohio. Oleresident, Sam Rubin, who spearheaded
the initiative to prohibit fracking within the citglescribed the impetus to ban fracking as a duty
to protect the environment and as a “chance forl@® re-assert its democracy” (Rubin
quoted in Miller 2013). An Oberlin resident struglsimilar environmental chord, stating that
“we can’t do anything to prevent that from happerere...I'm concerned about the
environmental impacts of fracking itself and wita doing to the water and the air” (Rev. Steve
Hammond of Peace Community Church quoted in M2&t3)°* Brunswick Councilman
Anthony Capretta, explaining his vote in favor afamti-fracking resolution made a similar
justification (Capretta quoted in Lisik 2013). Bawick Councilman-at-large Brian Ousley (also
supporting the resolution) reported that he belietat the state should not tell us [the city] what
do and that he is not “business unfriendly, bunlrasident friendly...threats by businesses
cannot bully our citizens” (Ousley quoted in Li2R13).

Other criticisms of state policy revolve around lieerogeneous nature of cities and
close proximity city leaders share with citizensrtk Royalton Ward 4 Councilman Paul
Marnecheck, noted that “I feel when it comes to rwipal drilling, the residents of North
Royalton can do a better job with how to have iisur city than a bureaucrat in
Columbus....the best way to make sure communities Feaws that reflect their unique character
is to strengthen home rule” (Marnecheck quotednioA 2013). Ward 6 Councilman Dan
Kasaris, while generally supportive of extractioias baffled that “we [City of North Royalton]

can regulate the placement of fences, drivewaysjshnd houses but not an oil well? To me

Lake Erie, Madison Township, Meyers Lake, Montvillewnship, Munroe Falls, Niles, North Canton, Otverl
Plain Township, Randolph Township, Sharon Towns&guth Russell, Stow, Summit County, Weathersfield
Township, Yellow Springs, Youngstown and York Towips

% Bruce Whitteberry, assistant superintendent of i@imati Water Works (CWW) stated that “Our goaldkhow
what is in a spill — and know about it ahead ofgtinthat gives us the best shot to make sure allio€ostomers
stay protected.” CWW is also opposed to any wageeld shipping of fracking wastes (Smith 2014).
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that fact is inconsistent with the rule of thoseowhside within the boundary of any city...” He
concluded that “cities need to be able to contioémand where oil wells are placed” (Kasaris
quoted in Anton 2013).

The willingness to challenge the state is also igded in the belief that the state has
failed in its duty to protect the health and weilltigeof citizens. John Spon, City of Mansfield’s
law director, explained his community’s decisiorben underground injections was necessary to
protect Mansfield’s water supply. He added thabékeved that ODNR'’s current regulatory
framework was illogical, inadequate and failed totect the public’s health (Marshall 2012).
Also citing the need to protect public health,esthave used their police powers to restrict
fracking. Bowling Green City Attorney Michael Maralvised city council members that the
city’s fracking ban is part of its larger policevpers rather than of its zoning code. He equated
the legal logic behind the city’s fracking policitesits decision to ban public smoking prior to
state action:

“the same tack was taken by us several years ago wk were the first city in Ohio to

regulate cigarette and cigar smoking in certaiflifeas. Smoking at that time was also a

‘legal’ activity and was heavily regulated by thate of Ohio. Our ordinance was

challenged, and it was upheld, as a reasonableisgef our police power, and since it

did not conflict with the state criminal code, th@vas no pre-emption argument to

overcome” (Marsh quoted in Henry 2013).

Like Texas and Colorado, Ohio’s municipalities ramg their policy positions towards
urban drilling. Voters in the City of Youngstowrjeeted multiple fracking bans, even after a
2011 series of earthquakes. In other jurisdictiaiiges have leased their park space to operators
or have sold extra water to natural gas firms. Boaio reasons often drive municipal support.
Mahoning County commissioners, for example, autteatithe County to sell up to 500,000

gallons of water a day to a natural gas firm. mmtthe county will be paid $6 per 1,000 gallons

for up to $90,000 per month (Downing 2013; See @&eoman 2013). The City of Campbell also
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raised revenue via fracking. Beginning in 2012,@y leased the mineral rights to 167 acres
for $5,000 per acre plus 20 percent in royaltiese $ale included mineral rights located under
two parks and sparked little public prot&sm Barnsville, City leaders struck a similar deat
permit drilling in public places.

The promises of private sector job growth and unealevelopment can also cement
municipal support. Youngstown city leaders haverpsed to use new leasing revenues to fund
municipal programs that combat urban blight andigently high unemployment. Mayor
Charles P. Sammarone said that “We’'re not inveraimghing here and we need money for
demo, and if we don'’t get it, then there’s no dehie touts a new $650 million fracking pipe
manufacturing plant that will employ 350 workersddiette (2012). Job growth is particularly
attractive for many Ohio municipalities, especiahpund Youngstown, which have
unemployment rates hovering around 10 percent (BLB}; Niquette 2012).

Why Critique or Exceed the State?

The third major question of this dissertation imlea the assessment and exploration of
second order relationships. What variables maysbeaated with pushing cities to challenge the
state’s preemptive authority? Are these the samefdactors that are linked with cities that
voice their opposition to state policy through msyenbolic measures such as amicus briefs or
resolutions criticizing the state’s approach?

Due to the small sample size and distribution (n#6@istic regression is the most
appropriate statistical test. Municipal policy respes may be classified according to two
different dependent variables with yes/no dyade fliist is designed to be a broader measure of

second order relations by grouping together mualagsponses that challenge, restrict or voice

% Campbell’s population in 2012 was 8179.
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municipal opposition to the State’s natural gasgoed (municipal policy responses 0, 1, 2, 3, 4
or 27/60 cities). The second dependent variablesarea municipal policies that directly
challenge the state’s preemptive authority (orilyneoded as municipal policies 0, 1, 2 or 18/60
cities). With both models, forward and backward|bBistic regression identified the most
parsimonious set of explanatory variables — theltesf forward and backward LR matched one
another.

The first model, by the fourth iteration, is sigognt (P = .011). Two of the tested
independent variables also came back as signifitaagreen city (P = .035) and the turnout

variables (P = .035).

Table 5.18 Municipal Fracking Policies that Exceedtate Policy Requirements

B S.E. Wald Df Sig. Exp(B)
Step | Owner
12 Occupied -4.951 4,152 1.422 1 .233 .007
Logged Home
Value -2.704 2.442 1.226 1 .268 .067
Logged Per
Capita Income 4,792 3.597 1.775% 1 .188 120.526
Sustainable
Economic
Development -1.278 .694 3.392 1 .066 278
Turnoutl -1.465 .644 5.183 1 .023 231
Constant -11.932 15.252 .612 1 434 .000
Step | Owner
22 Occupied -4.409 4.155 1.126 1 .289 .012
Logged Per
Capita Income 1.300 1.706 581 1 446 3.669
Sustainable
Economic
Development -1.489 .666 4,999 1 .025 226
Turnoutl -1.350 .624 4.681 1 .030 .259
Constant -8.461 14.876 324 1 57( .000
Step | Owner
3? Occupied -2.090 2.796 .559 1 455 124

161



Sustainable
Economic
Development -1.251 577 4.704 1 .03( .286
turnoutl -1.173 570 4.233 1 .040 .310
Constant 2.787 2.005 1.933 1 .164 16.228
Step | Sustainable
42 Economic
Development* -1.196 .567 4.445 1 .035 .302
turnoutl* -1.196 .567 4.445 1 .035 .302
Constant 1.352 528 6.549 1 .01( 3.86H

a. Variable(s) entered on step 1: OwnerOcc, LogHdhes, Logincome, Sustainable
Economic Development, turnoutl.
Cox and SnellR = .14

*Significant at the .05 level

Both independent variables are associated with cipalifracking policies that challenge
the state or criticize state control. A one-undragase in either is associated with a 70 percent
decrease in the likelihood of a municipal policgtteupports or does not interfere with the
State’s goals, while holding the other variablestant. A one-unit increase in turnout (growth in
the number of active voters) is associated with aércent decline in the municipality enacting a
policy that furthers state goals, while holding ¢reen level constant. When turnout is held
constant, a one-unit increase in commitment tcasnesble economic development (here, this
means increasing the number of green jobs and nrehipen climate change networks) reduces
the likelihood of a city policy that advances stgbals by 70 percent.

The second model narrows the pool of municipakletjon/actions to only those
communities whose policies directly challenge tia¢ess preemptive authority (originally coded
as municipal policies 0, 1, 2). Unlike the broaneasure of municipal opposition, both the

green and turnout variables fail to reach statissgnificanceé® However, when socio-

% An alternative model, which included the interactterm (High Green X High Turnout) also did notalea
statistical significance
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economic predictors are included, the percentagevokr occupied homes becomes significant

(P =.02). In the model, with each one unit incesiasthe percent of owner occupied homes,

there is a 99 percent decrease associated irkdigntiod that a city passes a policy that follows

the state’s oil and gas development land use gbhls.may seem like a dramatic effect but its

‘real world’ implications are somewhat more mut€dnsider Youngstown, which has over

26,800 homes, of which nearly 16,000 were owneupiexl. A one-unit change from .597 to

1.597 is neither feasible nor possible. Even anitincrease to 100 percent owner occupied

homes is highly unlikely. Despite these limitatiptiee association between owner occupied

homes and more restrictive land use policies rtyfaobust (P = .02) (ACS 2012).

Table 5.19 Municipal Fracking Policies that Challeige the State’s Preemptive Authority

B S.E. Wald Df Sig. Exp(B)
Step Owner
12 Occupied -12.062 4,738 6.481 1 011 .000
LogHome
Value -2.627 2.865 .841 1 .359 072
Logged
Income 5.737 4.030 2.026 1 155 309.999
Sustainable
Economic
Development -1.043 775 1.813 1 178 .352
turnoutl -.978 .695 1.980 1 .159 376
Constant -16.948 16.452 1.061 1 .303 .000
Step Owner
28 Occupied -11.887 4.795 6.145 1 013 .000
Logged
Income 2.501 1.885 1.760 1 .185 12.199
Sustainable
Economic
Development -1.309 .730 3.214 1 073 270
turnoutl -.880 .681 1.668 1 197 415
Constant -14.891 16.257 .839 1 .360 .000
Step Owner
3? Occupied -10.678 4.653 5.266 1 .022 .000
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Logged
Income 1.600 1.703 .882 1 .348 4.952
Sustainable
Economic
Development -1.159 .710 2.662 1 103 314
Constant -7.203 14.740 .239 1 625 .001
Step Owner
42 Occupied -7.544 3.119 5.849 1 .016 .001
Sustainable
Economic
Development -.848 .617 1.888 1 .169 A28
Constant 6.530 2.296 8.089 1 .004 685.434
Step Owner
52 Occupied* -7.055 3.044 5.373 1 .020 .001
Constant 5.754 2.174 7.005 1 .00¢ 315.374
a. Variable(s) entered on step 1: OwnerOcc, LogHdhes, Logincome, Sustainable
Economic Development, turnoutl.
Cox and Snell R =.095
*Significant at the .05 level

Discussion of Results

While, answering the precise causal mechanismsrgindeg second order federalism is

outside of the scope of this project, Ohio commasitactivities reflect both macro and micro

factors. These likely contribute to a communityis¢omfortableness’ with nearby oil and gas

development and its ability to overcome collecthetion dilemmas. At a more macro level,

greener and more mobilized communities appear tilaky to push for policies that challenge,

voice disagreement or exceed state natural gatatems. Data also point to more contextual

and micro-level reasons associated with municiealireating fracking as dangerous and

exercising greater levels of land use control (emallenging the state) over fracking.

Table 5.20 Summary of Findings in Ohio
Model 1 — Critical of the State
(Symbolic and Substantive
Challenges)

Support

Model 2 — Challenging the
State (Substantive Challenges
No Support Observed

Variable
Environmentalism
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Turnout Support No Support Observed
Income No Support Observed No Support Observed
Owner Occupied No Support Observed Support
Median Householg
Value No Support Observed No Support Observed
Municipal
Institutional
Structures No Support Observed No Support Observed
Race No Support Observed No Support Observed

Second Order Politics, Mobilization and Sustaingypil

The relationship between pro-environmental attigfjgelicies and concern over fracking
is generally supported by the applicable litera{iavis 2012; Davis and Fisk 2014). Much like
the evidence and explanations offered in the Cdlmhapter, Ohio data confirms the
relationship between oil and gas development, pniyj partisanship and environmental
opposition. Attitudinal scholars Michauda, Carlialed Smith (2008) found a relationship
between pro-environmental attitudes and less stipgodrilling. They also documented that
Republicans and those possessing individualisti@llattitudes are more likely to favor drilling
when compared to Demaocrats, liberals, or egalitatiRepublicans also believed that spills were
infrequent and rare events. Democrats, converaedymore likely to be receptive to
environmental groups and scientists and to belieaedrilling poses a public health and
environmental risk (See Davis and Fisk 2014).

For several cities, commitment to sustainable dgrakent appears to have contributed to
the willingness to challenge the state’s preempivinority or voice opposition to state policy.
When citizens see something as threatening qudliife, the threat of loss is intensified.
Fracking, in an urban context can directly threatgrark, clean air or water. Earthquakes, as a
result of underground injections, may also raisarenmentally based concerns. When citizens

are motivated, as they are in Munroe Falls andratbemunities impacted by nearby
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earthquakes or responding to other perceived emwiemtal threats, they appear to be more
likely to support and work towards passing polidiest challenge the state’s authority or
supporting their city’s leadership as they engagseicond-order political contests with state-
level actors.

Second Order Politics, NIMBYISM, Social Capital &dximity

Urban drilling is collective action dilemma. By theature, collective action dilemmas
are difficult to overcome. Under this sort of dilera, players would be better off if they
cooperated in the pursuit of a common goal, bubfar reason or another, each seemingly
chooses a less optimal course of action (Vig araftki009). However, proximity and higher
participatory efforts offer “a forum through whicésidents can achieve some degree of
consensus on the idea that reducing externalgi@esents a desirable community good and
consensus on how to reduce these externalitiestr(®oand Berry 2010, 122). Despite the
challenge, some Ohio cities have passed bans amtigzechemes. Why and how do some cities
overcome this challenge and pass or maintain types of policies? Part of this answer may
relate to how individuals, especially Ohio’s homeews perceive the costs and benefits posed
by fracking i.e. more localized concerns (NIMBYISM quality of life), may be driving
municipal opposition to fracking, especially amagagidents who are more predisposed to be
attentive and mobilized.

For some cities and residents, earthquakes maigbiéicant drivers for elevated levels
of skepticism relative to fracking and NIMBYISM aad impetus to work together. State
Representative Robert Hagan, following the seriesadhquakes near the Youngstown area,
called for a statewide moratorium on injectionldrg and a right of residents to know what the

State is doing and what is causing the quakes @tigi2012a). Youngstown city leaders also
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support the moratorium on injecting wells. Youngats Mayor Charles P. Sammarone, in
supporting the ban questioned whether frackingaking his city shake and informed his
constituents that he recently bought earthquakeamge. He also noted the stakes for
homeowners, pointing out that “you lose your whuodeise, that’s your life savings, and if you
have no money or no insurance to replace it, thieat Wo you do...Information is needed to
make the homeowner and the residents feel safefirf@aone quoted in Niquette 2012a).
Governor John Kasich, in response, announced ¢haiild not let anyone put Eastern Ohio’s
economic revival in jeopardy and that the earthggade isolated events.

Researchers have found that home ownership altitigdes among the general public
and how it may perceive risks. DiPasquale and @lad®999) identified several key differences
between renters and homeowners. 77% of homeowagosted that they voted in a recent local
election, 25 percentage points higher than renfémsy also found that a willingness to engage
in local problem solving also differed. Approximigtd0 percent of homeowners stated they had
participated in mitigating and addressing a locabfem as compared to only a quarter of
renters. Finally, homeowners tend to invest maretand energy in acquiring local amenities
relative to renters. New amenities improve ownpreperty values and quality of life; only the
latter available to renters. This suggests thatban natural gas development harms resident’
quality of life or home values, homeowners mayéwdithat they have more to lose than do
renters.

The willingness to invest in one’s community andrags its problems has important
implications for second order federalism. Putnaf0(® theorized that as social capital
increases, measured by the density of social nksByoommunity members are more likely to

eschew apathy, exchange information (like risk eatbns) and work together for mutual
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benefit and solving problems. These facts may idgeesh the city towards challenging state
policy and its preemptive authority. Increasingiabcapital and levels of political efficacy also
enhances a policy’s legitimacy, its perceived fessand the level of citizen support, each of
which may become important if municipal action ¢radies the state’s preferred policies
(Hempel 2009; McKinney and Harmon 2002).

Regime Politics and Second Order Relationships

Early work by Dahl (1961) reflected concern aboaernment’s coercive power and
assumed that its legal authority alone was sufiidie govern. In this environment, private
interests are among many other interests comp#dirfgvorable policies. Peterson (1987)
challenged notions that municipal power politicssvaa egalitarian enterprise with groups
competing over meaningful choices. He argued ti@niobility of private firms and the
competition between governments constrains andyated meaningful choice. As a result,
cities pursue economic development opportunitiesauoid policies that may limit real or
perceived economic growth.

In proposing his middle of-the-road approach, S{d®80, 1993, 2006) described the
ways in which local government policymakers workhneach other and the private sector to
facilitate economic growth. His articulation of nex theory builds ohindblom’s (1977)
observations regarding the fundamental tensiorsepten a market-based economy. The
system, Stone (1980) suggests, requires near counneconomic growth but provides
governments with only a limited role to affect d@ans made by private sector i.e. where and
how drilling may take place.

The combined effect is that state and local govemsioften deploy resources and

incentives to influence the ‘locational’ decisianade by business leaders. Cited as the need to
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create a “favorable business climate,” states amdicipalities offer tax and other financial
inducements in order to attract business investif&siiragger 2009; Savitch and Kantor 2004).
These efforts manifest themselves in developmeuiaies that are narrowly applied and
increasingly generous (Kantor and David 1988). oQit likely has contributed to some
communities opting to lease land and water to aatyas operators. They are also likely to
support programs that foster economic developmahcampetitiveness even at the expense of
programs that promote more egalitarian ideals acsthkequity such wealth redistribution, living
wages or environmental protection ordinances (Kaautol David 1988).

Even communities that limit fracking may be doiegd because of social capital and
democratic responsiveness, but because expandelbpent may not threaten or be seen as
contributing to economic growth. Ohio’s uncertaimtjative to impact fees, for example, may
depress the need to new fracking related revei@@scomitantly, industry’s nascent presence
may also ‘shrink’ its influence and ability to in#nce local government, especially when
compared to other industries like coal or otheraygmts to gas. Finally, smaller municipal
restrictions like bans on drilling in residenti@ines or larger setbacks may be seen as an
acceptable outcome because it does not end grémvtingscio 1999).

Ohio’s Second Order Dynamics Revisited

Ohio’s second order politics are uncertain, esjigaidile the State Supreme Court
deliberates the City of Munroe Falls case. Retymmthe themes of implementation and
intergovernmental management, a number of obsengatre possible even with a limited
sample size. First, in Ohio, there exists legaligonty as to the relationship among

municipalities, constitutional home rule autho@tyd state regulatory power, likely contributing
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to a wide variety of municipal responses to urbaltirdy. The Court’s current jurisprudence,
nonetheless, supports concurrent state-municigalagon.

State and sub-state units and levels of governstere power to oversee natural gas
development and urban drilling. Anton (1989) natest because power and authority are often
incomplete, as they are in Ohio, tensions and uaicey between stakeholders are inevitable.
Second order oppositional relationships have latiéaaforementioned lawsuit against the City
of Munroe Falls by industry and the State. Uncattais also evident in Ohio’s
intergovernmental natural resource management mieswk has enabled Ohio’s municipalities
to adopt an array of policies ranging from outrighpport to remaining on the ‘second order’
sidelines to oppositional relationships betweetestad municipal policymakers (Bowman and
Kearney 2012). For those communities that are ehglhg the state’s preemptive authority, a
combination of macro and micro-level factors aftugntial determinants. The percentage of
owner-occupied homes, environmentalism and mohidimahrough higher social capital
‘scores’ and denser networks, are each associatedecond order tensions.

In more uncertain policy arenas, actors seekirghtmge the status quo may utilize
conflict expansion strategies (Pralle 2006). Murffalls Mayor Frank Larson equated the issue
to a larger trend of state’s preempting municipdharity, arguing “if this goes the way that |
hope and pray it would go, it would restore someéaule to municipalities that has been taken
away by the state...it would uphold our right to béeao zone certain areas and exclude certain
uses and to allow those uses in other areas” (haggoted in Smythe 2013). In response, Beck
Energy equated the zoning plan to imposing costty@erous regulations with the goal of

preventing all drilling (Smythe 2013).
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Chapter 6
Second Order Politics in Texas

Texas’ second order (state-municipal) experieraes, decentralized state, are important
for many reasons. First, the state has a longryistonurturing oil and natural gas production,
but its regulatory goals and interests exist al@®ga robust set of land use powers delegated to
sub-state home-rule governments. Home rule haswergd Texas’ cities to influence the scale,
pace and location of urban/suburban natural gadustmn. Second, to many Texans, natural gas
wells and drills have long been a common sight exa® horizons, although their close
proximity to population centers of Dallas/Fort Woand San Antonio is somewhat new. In fact,
the number of Texans living within one mile of @ural gas well is closing in on seven million
people (Gold 2013). Third, like Colorado and Ol@gamples of state-municipal tension,
indifference and cooperation are observable in $eldeely the result of a variety of causes.
Fourth, three major players regulate natural gadymtion: the Railroad Commission of Texas
(RCT), the Texas Commission on Environmental QuéltCEQ) and home rule municipal
governments.

This chapter adopts an organizational scheme gitmoildhe two preceding chapters. The
first section summarizes the applicable state ®atuegulatory enactments and judicial opinions
all of which establish the formal parameters goweymatural gas extraction, hydraulic
fracturing and municipal activities. The benefitglaosts of fracking in a Texas context follow.
The second section includes a series of statigBetd designed to better understand the factors
associated with municipal governments challengmdy@ exceeding the preemptive authority

held in Austin.
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Texas’ Natural Gas Experiences and Context

The relationship between Texas’ policymakers aedtural gas industry stretches back
to the late nineteenth century and has contribtttede growth of industry-friendly sub-
governments, especially within the RCT (Davis 2012)oday, the State is the leading producer
of natural gas in the U.S., extracting over 6itnilcubic feet (TCF) in 2009 and 7.1 TCF in
2012. Within the state, several major natural ggsodits exist: the Barnett Shale located near
Fort Worth and the Eagle Ford Shale close to Saono (Pless 2010). The state expects the
surge in gas production to continue, primarily thgb fracking in the Eagle Ford play (Davis
2012; Rahm 2011).

Table 6.1 Recoverable Natural Gas in Texas

Shale Play Recoverable Natural Gas Region
Southern Texas (near San
Eagle Ford 72 TCF Antonio)
North Texas (Dallas-Fort
Barnett 119 TCF Worth Region
Permian Basin 34 TCF West Texas

Source: EIA 2013c

Texas’ support for industry appears to be soligtrdngly conservative and Republican-
dominated state legislature along with allies | @overnor’s office has succeeded in blocking
most legislation aimed at restricting fracking/extron. Working in concert, they have also
passed laws/regulations intended to facilitate taatthl development, including industry backed
disclosure rules, air and water quality standanadl, design and intensity and spacing, i.e.
setback requirements (Davis 2012). The legislatasted oversight authority in two state
agencies: the Railroad Commission of Texas (RCITjdgulatory areas other than air quality)

and the Texas Commission on Environmental Qual/EQ) (air quality). Davis (2012) noted

7 Major gas reserves were found near Laredo in 19dite Point in 1914 and Kingsville in the early208.
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that in general, both are responsive to the coscegfrmdustry even when natural gas production
poses a threat to public safety and to environnh@nbéection.

Constitutional and Statutory Provisions

Voters amended the State Constitution in 1891ltavdlor the creation of the Railroad
Commission of Texas, although, at the time, itssgliction was limited to regulating the state’s
railroads. In 1917, the Pipeline Petroleum Law @B provided the RCT with the jurisdictional
authority necessary to oversee natural gas pramuaid distribution within the state. With this
act, the legislature deemed that pipelines, likeog@ds were common carriers, and it authorized
the agency to exercise regulatory oversight upemthirhe 1919 Oil and Gas Conservation Law
(SB 350) expanded the commission’s authority talag the production and extraction of oil
and natural gas, which led to the State’s firgtsudn well intensity, safety and gas conservation
(Riley 2007; University of Texas Libraries 2014hér laws that touch Texas’ oil and natural
gas industry and municipal governments are outlinethble 6.2 below.

Table 6.2 Other Environmental and Energy Laws

Name and Year Policy Area Agencies

Texas Pollution Control Actf  Reducing and preventing Texas Commission on
(1961) pollution Environmental Quality
Texas Commission on

Texas Water Quality Act Environmental Quality and
(1967) Water Pollution Railroad Commission
Texas Commission on

Texas Injection Well Act Injection Wells (other than | Environmental Quality and
(1961) from the oil and gas industry| Railroad Commission
Texas Solid Waste Act Texas Commission on
(1969) Hazardous Waste Environmental Quality
Stationary and Mobile Air Texas Commission on
Texas Clean Air Act (1965) Sources Environmental Quality

Source: Texas Commission on Environmental Quabti42
Property laws also shape Texas’ second order gmlifiexas is a split-estate state,

meaning that it recognizes property rights for @acefand mineral estates, the latter of which,
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according to Maxwell (2009, 356-357) is dominanteffect, because it is the dominant estate,
“the mineral owner is entitled to use as much efgbrface as may be reasonably necessary to
extract the mineral.”

Texas local governments also enjoy statutory amdtdational powers. The law
identifies two broad classes of cities: general #ad home rule. Cities with more than 5,000
residents may opt to adopt local charters and bedmme rule citie&® Once adopted, home
rule cities enjoy constitutionally protected “fpibwer of local self-government (McFarland
2013). Home rule authority includes the power todnunicipal ordinances and regulations,
necessary to protect the “interest, welfare, ordgo@ler of the municipality as a body politic”
(Welch 2007, 144-146).

Constitutional home rule powers also imbue munidipa with inherent powers and the
ability to act without prior authorization from tlheggislature. These powers include a number of
municipal functions with a tangential impact todkang: police and fire protection, health and
sanitation services, transportation and streettoacteon and land use restrictions. Municipal
powers are presumed valid and legal unless thie agetestion is considered to be inconsistent or
preempted by state statute with unmistakable gl@vitelch 2007). The legal position of general
law cities is the opposite of home rule communitresaning that the state legislature must

authorize them to act before they can legally epatities or enforce thef.

% The other type of city in Texas is general lawpitally, these are smaller communities with limifgaivers and
operate according to state statutes that definextent of their powers. Unlike home rule citigseyt do not have
inherent powers and when there is no legislatithairation, the city cannot act. It should beaabthat some
General Law (Type C) cities in Texas also have@itthto regulate natural gas and oil.
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Regulatory Provisions

Two state agencies are responsible for oversebamtlustry and enforcing Texas’
environmental and gas laws. The Texas Commissidanmironmental Quality’s (TCEQ)
mission is to protect the environment in a manoasstent with sustainable economic
development practices and policies. Three guberiahtppointees establish overall agency
direction and policy and set priorities relativesttforcement activity. An executive director
oversees the agency’s day-to-day administratiorE(Q@014a). The TCEQ’s jurisdiction to
oversee development is much narrower as comparthe tRCT and is limited to air quality and
emissions due to: benzene (a (volatile organic @amg), carbon disulfides, toluene, ethyl and
trimethyl benzenes, xylenes and C1-C13 hydrocarfmgs methanes, ethanes, pentanes,
propanes) (Maxwell 2009).

Beginning in 1917, the Railroad Commission of Telras served as the state’s main
regulatory oversight arm for oil and natural gagg@ally, three gubernatorial appointees
directed the RCT. In 1894, voters amended the T€xastitution so that Commissioners run in
popular elections and would serve six-year oveilagpperms (RCT History 2014; University of
Texas Libraries 2014). While there are no form&suequiring that commissioners have a
background in oil and gas production, Davis (20d&ycribed the agency’s culture as generally
supportive of extraction and that agency officladdieve that the RCT’s current regulatory
approaches/frameworks are sufficient to effectivenage fracking and urban drilling (See also
Briggle 2012).

The agency’s mission includes ensuring the effigeraduction and distribution of the
state's natural resources, the protection of ipabperty rights and public safety and the

guarantee of a fair market price for developersi{ehsity of Texas Libraries 2014). In order to
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do so, the legislature has authorized the agenmygualate all aspects of oil and natural gas
production (permitting, monitoring and inspectidroperations), distribution and portions of
consumption. RCT’s mandates include the abilitgg¢bgas utility rates, oversee natural gas
pipelines and to enforce applicable tax and ragaletions on producers and distributers (Turner
2007, 363).

Within the RCT, the Oil and Gas Division oversagdraulic fracturing along with other
gas extraction activities. Besides carrying outRI@El’'s mission of efficient production and
waste prevention, it measures market demand aagsmiuction limits for all operators. The
division also carries out a number of functiongetiihg local governments and Texans’ quality
of life through: the issuance of drilling permitise promulgation and enforcement of health and
safety regulations, the administration of a da¢aichghouse for oil and gas operations, the
approval of well completions and the promotion oblic safety by investigating complaints.
Site remediation, protection of underground drigkiater, well plugging and hazardous waste
mitigation also fall under the purview of the Diais (Rahm 2011; RCT 2014; Texas State
Library Archives 2009).

Under its current regulatory framework, firms irgsted in fracking (or deepening a well)
must first apply and obtain a drilling permit frahre Oil and Gas Division. Once received, firms
must comply with casing, cementing, well integriipd completion and disposal standards as set
forth in the permit and in RCT regulation (Davisl2). Texas does not require additional
environmental or wildlife assessments. The RCT d@a® the authority to shutter a well if it is
found to be polluting waste and for technical/camgion violations, although this process takes
between two and three months to complete. It camaotever, shut down a well for causing

seismic activity (Allen 2014).
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Table 6.3 Other Texas Fracking Regulations

Regulatory Area

Texas

PreDrilling Water Well Testing

No evidence of regulation in effect

Water Withdrawal Restrictions

Addressed in permit

Casing and Cementing Depth
Requirements

Performance Standard

Intermediate and Production Casing
Cement Circulation Regulations

Surface Casing Cement Circulation

600 feet above SHOE

600 feet above SHOE

Venting and Flaring

Notification and approval regai

Fluid Storage

Pits allowed and regulated for all fluids including
freeboard and liner requirements and five year
tracking requirements

Underground fluid injection

Allowed in areas that are not producing oil, gas,
or geothermal resources. Fluid injection areas
must be separated by water formations by
impervious zones that offer adequate protection
against contamination

Source: Richardson et al. 2013

Municipal Interests

Even though the State vested the RCT and TECQsuwitstantial regulatory authority, it

did not replace or repeal the fundamental powére(gh their inherent land use/zoning and

police powers) of municipalities to regulate theface aspects of urban drilling. Protected by the

State Constitution and by way of their land use police power authority, home rule

municipalities and Type C general law cities mayutate drilling in order to protect public

health, quality of life and private property (Wel2@07). In short, cities govern many aspects of

the surface estate and operations while the RCTuhiagliction over the mineral one and

underground processes (Rahm 2011; Riley 2007).

Municipal interest in oil and natural gas regulatiegan in the 1970s in an effort to

further protect surface owners from the negativpaats of oil and gas extraction. Today,

municipal authority to restrict and limit drilling'surface impacts is fairly extensive (McFarland
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2013). Many Texas communities, for example, reqoprerators to apply, qualify and pay for a
permit before drilling can legally begin, costifgetoperator thousands of dollars and significant
time (Dish 2014). Additionally, city officials oheir authorized designees conduct inspections,
enforce municipal regulations and issue sanctionadn-compliance. They also have the
authority to determine the frequency of inspecti@iggically at least one annual inspection of all
permitted wells inside the city’s limits), when déming and venting is permitted, issue well/site
security regulations and set the timing of wellgging and abandonment. Finally, city authority
extends to regulating water use during frackingapens. In some cases, cities have enacted
seismic policies. In the table below, the City a$ID drilling requirements exemplify the
regulatory latitude Texas communities hold regagdiacking operations:

Table 6.4 Dish, Texas Urban Drilling Surface Regulégons
Policy Area — Surface

Regulation Example of Municipal (Dish’) Requiremens
The operator must post a sign at the well's engatdeast 48
Notification hours prior to a fracking operation beginning.

The operator may only recover fluids during dayligburs
unless the local inspector authorizes non-dayligbbvery
Fluid Recovery hours.

Security The operator must post a watchman durnpegaiions.
Venting directly into the atmosphere is not allovesd
operators must first direct flaring and any flowaigh
Venting separation equipment or into a portable tank

Fracking operations cannot exceed the ambient teisd of ten
(10) decibels. This level is lowered to five (5xiels for
Noise backflow operations during nighttime hours.

Fracking operations must not emit odors that axéréenely
repulsive to the physical senses of ordinary pexsamch
annoy, discomfort, injure or inconvenience the treaf any
Odors appreciable number of persons.”

Sources: Dish 2014, 2014a, 2014b

These particular restrictions and requirementsyatgptoned areas within the City in which

drilling is permitted. In other areas, the City l@mned development in areas near and in
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floodways and in zoned areas not specifically destiegd for natural gas exploration, production
or development (Dish 2014).
Judicial Decisions

For the past seventy years, Texas courts have mesafjthat both the State and
municipalities have an interest in regulating oilanatural gas development. One of the earliest
cases to recognize concurrent authority was thd K8pakdecision Klepakv. Humble Oil &
Refining Co. 177 S.W. 2d 215). Litigation began after the @tyromball enacted legislation
that restricted drilling to one well per drillingdek. The City denied Henry Klepak a drilling
permit even after he obtained a drilling perminfrthe RCT, because the proposed well violated
the community’s ‘one well per drilling block’ ordamce. The First Court of Appeals (Galveston)
held that the RCT did hold the requisite and fenathority to issue oil and natural gas drilling
permits. State authority, however, was not exckisind did not preclude municipalities from
promulgating their own ordinances that they belkiewere necessary to ensure public safety and
order. Municipal legislation, the Court continustpuld be presumed valid unless city actions
are “facially unreasonable, arbitrary or discrintorg.”

TheKlepakdecision dominated case law through 1982. In 1882City of Burkburnett
fined a private property owner, Unger, for drilling oil well within city limits prior to obtaining
municipal permits. Unger claimed that the ordinaweat beyond the City’s authority to regulate
drilling activities by proscribing them, which, lhegued is reserved solely to the RCT.
Consistent with previous jurisprudence, the FortrtW&ourt of Appeals itunger v. Statdeld
in favor of the City of Burkburnett and reaffirmétht home rule municipalities and the state
may act as co-regulators when it comes to urbaofsaln natural gas permitting and drilling

(Turner 2007). Equally important, the Court setghlbar to overturn municipal regulation.
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Municipal legislation, according to the Court, ergdhe presumption of validity (as an exercise
of local policing authority) and unless municipatlimances are facially unreasonable or
constitute a regulatory taking, they are consbiusi.

Although reaching a similar decision lélepak the Fort Worth Court’s logic in itgnger
decision differed substantiallitlepaktreated city natural gas legislation as a legpliegtion of
municipal police powers. Ilnger, the Court determined that the ordinance was vaider the
municipality’s power to regulate land use and zgnRiley (2007, 371) described the
significance of thé&Jngerdecision as one in which “the court opened a negdf reasoning
supporting municipal authority regulating oil arasglevelopment in a manner similar to other
forms of land use restrictions” (See also McFarl2ai3).

The most recent challenge touching upon the relghip between cities and state
regulatory power came in 1997 wiiinelby Operating Co. v. City of Wask®64 SW 2d 75 -
Tex: Court of Appeals, 6th Dist. 1997. In the cdbe, Texarkana Court of Appeals reaffirmed
the validity of municipal regulation. At the corétbe dispute was the City of Waskom’s
decision to deny a drilling permit to the Shelbyetating Company. Fifty-two years before the
case, in 1945, Shelby Operating Company obtair#@Baacre mineral lease (outside the
Waskom’s 1945 corporate limits) contingent uponftire leaving at least 200 feet between any
wells and then-existing structures. The City, i81@nnexed a portion of the land above the
mineral estate. Five years later, the Aztec Manufaty-Waskom Partnership purchased the
surface interest. In 1987, the City extended itsask ordinance to 500 feet for any structure
unless the operator secures the surface ownerseotrin 1996, Shelby sought a permit for a
well that was to be located between 200 and 500fi@@ Aztec’s building. Aztec refused to

consent to the well, leading to the City’s rejectal Shelby’s permit request and the lawsuit.
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The Court, acting with the presumption that the/€iaictions were valid, held in favor of the
city. In its ruling, the Justices stated that Sgdthled to convince them that the setback
ordinance was unrelated to City’s inherent powézrotecting its citizens’ health and safety
(Riley 2007).
Fracking in Texas
Production

At both state and municipal levels of governmem, dil and gas industry typically finds
a receptive audience. Coupled with technologicabvations that made shale gas recovery
economically feasible, Texas production has undegignificant growth in the number of

producing wells and overall production as demontetran Figures 6.1 and 6.2.
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Figure 6.2 Texas Natural Gas Production by Productin Technique
Source: EIA 2014

Development and production is not uniform acrossabunties of the State and ranges from no
production to billions of cubic feet per year.

Economic Benefits

Industry supporters cite a multitude of statewidenmmic benefits, specifically state and
municipal revenues and employment forecasts thatrapany drilling. These benefits would
add to the already strong economic contributionderay the industry. Oil and gas related
property and sales taxes, for example, generatedfour billion dollars for state and municipal
policymakers in 2010. Oil and natural gas firm®amploy thousands of Texans in jobs that
typically pay better than the state average wagad3 Oil and Gas Association ([TXOGA 2014;
TXOGA 2014a]). The total economic impact to theesia approximately $160 billion or nearly

15 percent of Texas’ gross domestic product, shiowirables 6.5 and 6.6.
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Table 6.5 Economics of Texas' Drilling in 2010

Per Job
Revenues Amount in Millions Oil and Gas All other Industriep
Property $3,219.00 $10,823.00 $2,779.00
Sales, State & Local $1,114.00 $3,745.00 $1,256.00
State franchise tax $332.00 $1,115.00 $409.00
Other taxes $214.00 $720.00 $443.00
Total taxes $4,879.00 $16,403.00 $4,887.00
Royalties to State Funds $760.00 $2,555.00 $5.00
Total Paid $5,639.00 $18,958.00 $4,892.00
Source: TXOGA 2010
Table 6.6 Employment Benefits - Total
Total Average
Sector Jobs | Compensation Compensation

Crude petroleum and natural gas

production 79,618 $13,310,042,923.00 $167,175.00
Natural gas liquid production 3,299  $515,612,718/,00 $156,317.00
Drilling oil and natural gas wells 30,817 $2,91&7#1.00 $94,647.00
Support activities, oil and gas operations  72,948,743,584,527.00 $78,740.00
Natural gas distribution 7,322  $739,240,484.00 $988.00
Petroleum refineries 21,880 $2,439,640,978.00 $111,504.00
Petroleum manufacturing 15,319 $1,591,307,752.00 $103,881.00
Oil and Natural Gas machinery and

equipment 38,972 $3,307,019,123/00 $84,857.00
Petroleum products wholesalers 12,826 $1,209,350)68 $94,293.00
Pipelines 14,446 $1,903,262,799.,00 $131,750.00
Totals 297,442%$33,675,804,784.00 $112,412.20

Source: TXOGA 2013

The economics of urban drilling attract local pgifitakers as well. The Dallas-Fort
Worth metroplex, located above the Barnett Shadg Blustrates the allure of oil and gas
development. Throughout the region, various ciaders expect that the exploration and
fracking of the shale formation will contribute apgimately $5 billion annually and generate
between 83,000-108,000 permanent jobs to the risggmonomy by 2030. The City of Fort

Worth anticipates a significant share of the regidtie economic benefits. Again, through 2030,
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local policymakers anticipate that revenue fromuraltgas lease bonuses will exceed $740
million and that additional property tax monieslwilrpass $250 million (Lovell, Barrow and
Wiegand 2008).

The state’s rainy day fund also benefits from adl @atural gas drilling revenues. For the
FY 2010, oil and natural gas generated $1.7 billioseverance tax revenues, enabling
lawmakers to transfer an additional $451 milliotoithe fund. The transfer pushed the balance
to over $8 billion and made it an attractive tafgetawmakers, especially during lean budget
years. In 2003, for example, Texas confronted 8 BBlion dollar deficit. In order to help
balance the budget, lawmakers appropriated $1li@rbfrom the account. State leaders have
also utilized rainy day dollars to avoid raisingea and to reduce property taxes (Lovell, Barrow
and Wiegand 2008).
Environmental Impacts

Support for expanding natural gas developmentneigaly widespread across the state.
When opposition does exist, anti-fracking advocat&sconcerns about its impacts to air and
water quality. Fracking’s most acute impacts ind®stem from its voracious ‘appetite’ for
water and resulting access/equity issues. Althquiines have the authority to accommodate
quality of life concerns, opponents still pointftacking’s potentially harmful effects on quality
of life as a reason for advocating additional ragah ranging from outright bans (Denton) to
comprehensive zoning regulations (Dallas) (Ridbmgand Rumpler 2013).
Water Supply

Similar to Ohio and Colorado, natural gas operaaoesnot immune from applicable state
water laws. The State requires the issuance ofryeatenits to operators when they seek to

divert water from surface water (rivers and lakegjrill pads/sites. The TCEQ grants water
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rights under a “first come—first serve” rule andilthe surface body of water reaches a
withdrawal limit established by the TCEQ. Groundsvakegulation, however, is considerably
more laissez faire. Under Texas law, individualgmundwater conservation districts own most
groundwater resources. Both, by way of the “ruleagture,” may divert, use or lease as much
water as they choose. Significant groundwater usaaecontinue without legal liabilities
relative to environmental externalities experienbgddjacent or nearby property owners
(TCEQ 2014b; RCT 2014).

Texas’ frack sites consume millions of gallons @itev. Since 2010, Texas natural gas
firms have consumed an estimated 25 billion gallemsater annually. Industry observers
expect consumption to grow especially as drillinghe Eagle Ford Formation continues. The
water needed per well, however, is highly variabid depends on a number of factors
including: geological formation, location and tlype of well, i.e. vertical or horizontal. In the
Barnett Shale formation, fracturing a vertical wedcessitates approximately 1.2 million gallons
(28,000 barrels) of water while a horizontal weltjuires nearly three times more or
approximately 3.5 million gallons (over 83,000 ledg). Water extractions are nevertheless small
(represent less than one percent of total staterwathdrawals) when compared to the water
usage/volumes consumed by manufacturing, agrieutind local government entities (RCT
2014). But, once withdrawn, operators inject tlaeked water deep underground, where future
users cannot economically recover it (Wittmeyer301

The severity of water issues varies across the §idittmeyer 2013). In the East, water is
less of a concern. In some western and southetiopsiof the State, fracking accounts for
between 10 and 25 percent of all water consump¥Wdmen combined with the effects of a

prolonged drought and growing water demands, m#liof Texans face water restrictions.
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Between 2011 and 2013, wells in nearly thirty Waesd South Texas communities ran almost
dry. In Barnhart, Texas, the town’s well did go.dry2013, 15 million Texans lived under some
sort of water restriction. Access to water has #isonsformed itself into an equity issue.
Spicewood Beach, best described as a resort toamAusstin, began trucking water into the
community in early 2012. San Angelo, a city of @@, is financing a 60-mile pipeline to
access new sources of underground water and isdiggultiple new wells (Goldenberg 2013).
Poorer and smaller communities, conversely, hauadat more difficult to access new sources
of ground and surface water.
Air and Gas Emissions

Air pollution is another environmental concern eai$y fracking’s opponents. In 2006,
the Texas Commission on Environmental Quality ested that leaks from storage tanks
contributed to around 8% of all volatile organiergmounds emissions. Increasing truck traffic
and dust contamination also contribute to declimmgyuality in the Dallas and San Antonio
regions (Song, Morris and Hasemyer 20T%exas environmentalists and anti-fracking advexat
also criticize the TCEQ'’s environmental protectedforts based, in part, on the following:

e As of early 2014, only five permanent air monittat®ns measured air quality in the
Eagle Ford Shale Play. Each monitor is locatetdefdrmation’s periphery, which
covers over 20,000 square miles.

e Many of the state’s oil and gas facilities self-adideir emissions and do so without state
oversight.

e Penalties for violations are rarely severe. Betw&@tD and 2013, Eagle Ford residents
made 284 complaints but only two resulted in fi(&k4,000 was the largest fine). The

TCEQ documented 164 violations.
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e State lawmakers have reduced the TCEQ'’s budget $&bB million in 2008 to $372

million in 2014 (Song, Morris and Hasemyer 2014

Air quality is of particular concern for the Citie§ Dallas and San Antonio. In San
Antonio, development is pushing the City closevitdating Federal Clean Air laws. The City is
located on the northern border of Karnes Countst, gfahe Eagle Ford Shale Play. Peter Bella,
natural resources director for the Alamo CounciGoivernments, noted that for many cities in
the region the “more immediate concern is all tkigaeist from the diesel engines in the
thousands of trucks, generators and compressodstaiservice the well sites.” Bella adds that
as of “right now, the San Antonio region is thegkst city in the United States that is in full
compliance with all air quality laws. | have to gaythe same breath, we are right on the cusp of
violating the ozone standard” (Burnam quoted byliRgl2012). Air quality is also a concern of
North Texas and Dallas-Fort Worth Metroplex lawnrakéon Burnam, a Democratic state
representative from Fort Worth observed, “Thosasoin North Texas (have been) in non-
attainment for so many years. We absolutely reamgtiie huge impact this is having, the
negative impact on our air quality” (Burnam quobgdFehling 2012).
Safety

Safety concerns are also on the agenda of thokagede ban or restrict urban fracking.
Aggregated RCT data shows that between January @&td®ecember 2011, operators reported
slightly more than 4,500 spills. Of this total, dndéwelve (six percent) or 266 resulted in
harmful impacts to nearby bodies of water (RCT 201 Forest Hill, Texas an accident
resulting from contractors who ignored safety puticas killed a fellow contractor and led to

the evacuation of 500 peogfe.

0 Safety concerns also include pipelines but singelimes cut through multiple jurisdictions, thag aypically
under the exclusive domain of the RCT.
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Natural gas projects also necessitate numerouksttoacarry water to frack sites. The
group, Texas Citizens for a Safe Future and Cleate¥y/came out in support of more oversight
by expressing concern over the frequency of trigs coads popular with children and
pedestrians (Turner 2007).

Table 6.7 Environmental Impacts of Fracking

Environmental Harm 2012 Impact
GHG or equivalent emitted tons Since 2005 40,000,000
Acres Damaged 2005 to 2012 130,000
Particular Matter 7800 tons
NOx 100,000 tons
Carbon Monoxide 153,000 tons
Volatile Organic Compounds 14,000 tons
Sulfur Dioxide 300 tons

Source: Ridlington and Rumpler 2013

The City of Three Rivers’ experience encapsulategpromise and peril of expanded
urban gas drilling via fracking. New oil and gas tavenues built a new high school and athletic
facilities and precipitated the development of foaw hotels. Despite its new wealth, Three
Rivers Mayor Sam Garcia laments the side effectayithg attention to the fact that “traffic
accidents are a daily occurrence...the city’s sntafi person) police department is encountering
a surge of traffic calls, break-ins and are evealidg with increasing prostitution (from San
Antonio). He finally commented “Water's a big issight now...It's as valuable as the oil”
(Garcia quoted by Jervis 2014).

Second Order Issues

State authority through the Texas Railroad Commiss fairly extensive. Unlike
Colorado and in some ways, unlike Ohio, the sthtees its regulatory authority with Texas’
home rule cities. Municipal authority to regulaieamd gas activities within their corporate

limits is protected by the Courts and applicabédestegulations as long as it satisfies a three par
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test included belowKlepak v. Humble Oil & Ref. Col77 S.W.2d 213;nger v. State629
S.w.2d 811 (Tex.App.-Ft. Worth 1982).
1. Does not govern matters that are preempted bywtdteinmistakable clarity prohibition
2. Is validly enacted and is not arbitrary and unreabte
3. Advances a legitimate governmental interest amddasonably related to protecting the

safety and general welfare of the public (McFarlafd3; Turner 2007)

With these restrictions in place, Texas’ citiesargve policymaking venues for natural gas
regulation. They have promulgated ordinances thmat &ccess and hours of operation, restrict
noise, prohibit certain uses and techniques, reqécurity and other vegetation on the site and
have established larger setbacks than the state.

Despite a fairly quiet second order relationshity, governments may still find
themselves inside a courtroom. The City of DallEs00-foot buffer may lead to legal challenges
between it and the state and /or industry (Mosq@€d8; 2013a). Following the council’s
passage of the setback requirement, CouncilmemeKleinman called the ordinance an
“unreasonable and extremist” attempt to ban galsweDallas. Councilmember Vonciel Jones
Hill agreed with Councilman Kleinman stating, “lliee that the setback requirement is
arbitrary and capricious and unreasonable...| belieae[banning drilling] is what this motion
does” (Kleinman quoted by Loftis 2013).

In Denton, anti-fracking fervor has led to a pragbsnd subsequently passed (through a
citizen ballot initiative) citywide ban on new dimlg and frack sites. By early 2014, advocates
announced that they have gained enough signatuggade a proposed ban on the November
(2014) ballot. Cathy McMullen, the President of enton Drilling Awareness Group

commented “We need to gather as many signaturnessasble, to show they’ll pay a political
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price if they try to thwart their constituents’ Wwiss.” She added, (referring to city officials) “we
want to send a strong message to the city thatitizens want this” (Malewitz 2014 citing
McMullen).

Results and Implications

To assess how a more decentralized state strusttapes intergovernmental relations
and to address the dissertation’s second andrémsehrch questions, the policy positions of 60
Texas cities (on Page 188) are inventoried andyoateed. A variety of state-municipal
relationships are observable, albeit the datatsildigion appears to be somewhat bimodal. The
most frequent policy response is little to no mipataction with the second most popular
response being zoning and land use regulatory sshdpart of this is likely due to an
institutional design that enables local governmémizass regulation in policy areas that are of
most concern to local governments (land use arhsks) should they determine that municipal
regulation is necessary.

Despite the absence of second order lawsuits,icbh#tween cities and the State may
be simmering below the surface on two fronts. Tite is how to address environmental
requirements of the Clean Air Act, especially ia an Antonio and Dallas metropolitan
regions. The second being the citizen-led ballbigitive to ban fracking in Denton and the 1500
foot setbacks, which industry and city councilmemslieve labeled as de-facto bans and have
described such policies as arbitrary and capricfbagtis 2013).

Table 6.8 Aggregate Municipal Responses to Oil andas Development*

Policy Responses (Policy Freg- Valid Cumulative
Responses Code) Uency Percent Percent Percent
Bans or Moratoria (0)* 7 11.7 11.7 11.7
Zoning Regulations (1)* 15 25.0 25.0 36.7
Bans on municipal property (2)* 0 0 0 0
Voluntary Agreements (3)" 0 0 0 0
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Resolutions for local control/anti-

fracking (4)" 1 1.7 1.7 38.3

No Action/resolutions in

favor/special use permits that do not

conflict with state law (5) 31 51.7 51.7 90.0

Actions increasing development (6) 6 10.0 10.0 00.
Total 60 100.0 100.0 100.0

*Data collected from municipal websites, codes aeds articles
ASymbolic Challenges
*Substantive Challenges

In Table 6.8, several trends are noteworthy. Fitata appears to be bimodal with twin
peaks in the zoning policies (that exceed the state the no actions/special use permits
categories. Second, Texas cities are generallyostipg of expanded urban natural gas
development. Sixty three percent of the sampleifiN=60) have policies that minimize local
oversight, by relying upon a more ad-hoc procespetial use permits to regulate gas
does appear to be some pushback against relyiaty @i the state to establish oil and natural
gas policies, with a third of cities enacting coef@nsive land use policies that go beyond state
regulations.

The state of Texas permits municipal governmermgeater role in regulating the natural
gas industry, which likely explains the higher nimnbf city zoning schemes. But like Colorado
and Ohio, a small group of Texas communities havabéished setback distances so great that
they have effectively banned the practice. In e Denton, residents deemed greater 1200
foot setback distances as ineffective and succeedadcing an outright ban on the ballot for
the city’'s November 2014 election. In these mostrigtive cases, while the legal implications
are unclear, they clearly stand in contrast tgptieedevelopment positions of many of Texas

state lawmakers and regulators.
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Aggregate trends provide a general overview of @ipal responses in Texas. They

cannot, however, explicate the factors associatddaities challenging the state’s preemptive

authority or going beyond its requirements. To hadentifying the antecedents to municipal

activism, communities are organized by the typolagyhown in Table 6.9 (N=60):

Table 6.9 Individual Municipal Policy Responses t®il and Gas Development*

LOWER GREEN HIGHER GREEN
LOWER HIGHER LOWER HIGHER
TURNOUT TURNOUT TURNOUT TURNOUT
(0) Policy (1) Policy (2) Policy 3 Policy
Ennis 5 Azle 4 Carrollton 1 Bowie 5
Mineral
Glenn Heights 1 Wells 6 Denton 0 Burleson 5
Midlothian 1 Weatherford 5 Corinth 0 Keene
Red Oak 5 Hillsboro 5 Fort Worth 1 Addison
Waxahachie Yoakum 5 Plano 5 Dallas 1
Lancaster Cuero 6 Southlake 0 Garland 0
The Grand
Stephenville 5 Granbury 5 Colony 5 Prairie 5
Beeville Columbus Arlington 1 Irving 0
Cotulla 6 Eagle Lake Euless 1 Rowlett 5
Carrizo Flower
Springs Bellville 5 Mound 0 DeSoto 5
El Cenizo Sealy 5 Frisco 5 Cedar Hill 5
Laredo 1 Karnes City 6 Lewisville 5 Mesquite 1
Duncanuvill
Rio Bravo 5 Kenedy 5 Mansfield 5 e 1
Madison-
Decatur 1 ville 1 Jacksboro 5 Richardsan 0
Bridgeport 1 Hearne 5 Colleyville 1 Grapevine g
Policy Policy Policy Policy
Average 3.6 Average 4.87 Average 2.3 | Average 2.93
*Data collected from municipal websites, codes aeds articles
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ANOVA Results

Do these group level differences occur by cham@ethere explanatory factors at
work? A one and two way ANOVA (a factorial strueuyased on high and low levels of
environmentalism and mobilization) were utilizedattswer this question. Like Ohio and
Colorado there are differences between the grongdhee overall model reaches statistical
significance (p=.013).

Table 6.10 Relationships between Municipal Sustaifde Economic Development, Ease of
Mobilization and Fracking Policies

Sum of Df Mean Square F Sig.
Squares
Between
Groups 49.933 3 16.644 3.932 .013
Within Groups 237.067 56 4.233
Total 287.000 59

Are group level differences observable betweegrallips, i.e are high green/high turnout
communities statistically significantly differeritan high green/low turnout cities? Do they
differ from less green communities and do thosesiiake sustainability seriously? In Texas, the
results suggest differences between the groupst, Eie low-green and high turnout is
significantly different from its counterpart — theggh green, low turnout group. Second, for the
high green-high turnout group, the only significdifference is between it and low green and
high turnout.

Table 6.11 Relationships among Specific Municipal eups based on Commitment to
Sustainable Economic Development and Ease of Molaétion

Mean Std. Error Sig.
Difference

Low SD and High
Low Sustainable Turnout 1.26667 .75130 .097
Economic High SD and Low
Development Turnout 1.26667 .75130 .097
(SD) and Low High SD and High
Mobilization Turnout 40000 .75130 .597




Low SD and Low
Mobilization 1.26667 .75130 .097
High SD and Low
Turnout 2.53333 .75130 .001
Low SD and High SD and High
High Turnout Turnout 1.66667 .75130 .031
Low SD and Low
Mobilization -1.26667 .75130 .097
Low SD and High
Turnout -2.53333 75130 .001
High SD and High SD and High
Low Turnout Turnout -.86667 .75130 .254
Low SD and Low
Mobilization -.40000 .75130 597
Low SD and High
Turnout -1.66667 75130 031
High SD and High SD and Low
High Turnout Turnout .86667 .75130 .254
Bolded relationships are significant

The table above suggests that there is some swetationship between municipal
fracking policy, ‘greenness’ and potential for maation. The ANOVA's results, however,
cannot begin to elucidate what that relationshipeisveen green and mobilization or between
municipal fracking policies. To explore these rgaships, | again apply a two-way ANOVA
test. The model and both of the typological vagalghow statistical significance. Overall, the
model accounts for a modest 13 percent of the tiramiawhich is about 50 percent less than
Colorado and slightly less than Ohio. Both varialdee significant, p = 008 (green cities) as well
as voter turnout, p = .049. There is no interacatiffect between green and turnout, which

reinforces the ANOVA results shown in tables 6.06 6.11.

194



Table 6.12 Being Green or Being Mobilized

Type 1l Sum
Source of Squares Df Mean Square F Sig
Corrected Model 49,933 3 16.644 3.932 .013
Intercept 735.000 1 735.000 173.62 .00
Sustainable
Economic
Development
(SDYy* 32.267 1 32.267 7.622 .008
Turnout* 17.067 1 17.067 4.031 .049
SD* Turnout .600 1 .600 142 .708
Error 237.067 56 4.233
Total 1022.000 60
a. R Squared = .174 (Adjusted R Squared =.130)
*Significant at the .05 level

| ran a second two factorial ANOVA model that insdal socio-demographic variables
(education, logged per capita income, logged hoahgev— flagged as significant in the bivariate
correlation table). Once included, the socio-ecacomariables wash out the effects of the green
and the turnout variables. After multiple modeleg logged median home value reports the most
robust level of statistical significance (P = .0224 produces the highest adjusted R squared
value at .195, meaning it can account for nearlp@@ent of the variation in the dependent
variable, i.e. group differences.

Table 6.13 Being Green versus Being Mobilized witBocio-Demographic Characteristics

Type Ill Sum
Source of Squares Df Mean Square F Sig.
Corrected
Model 71.743 4 17.936 4.583 .003
Intercept 31.375 1 31.375 8.017 .006
LoggedHomeV
alue* 21.810 1 21.810 5.573 .022
Sustainable
Economic
Development
(SD) 2.651 1 2.651 677 414
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Turnout 9.658 1 9.658 2.468 122
SD * Turnout 1.994 1 1.994 .509 478
Error 215.257 55 3.914

Total 1022.000 60

Corrected Total 287.000 59

a. R Squared = .250 (Adjusted R Squared = .195)

*Significant at the .05 level

Explaining the Differences

Texas’ law permits municipalities a wide degredatitude when it comes to regulating
natural gas development. They may establish setftacklards, restrict the times that drilling
may occur and require security and other safetiyfesa. This flexibility has contributed to a
number of municipalities enacting comprehensivarmpschemes and even land use plans that
effectively preclude gas development. With greatanicipal autonomy, Texas’ communities
have promulgated a wide variety of setback distaumeluding several that according to
industry, amount to de facto bans. Dallas, Dundnand Grand Prairie, for example, all have
bans or setbacks more than 1200 feet. Despit@dtemtial for lawsuits, the state-municipal
relationship in Texas is fairly one sided in faedidevelopment. Most cities are working with
developers and have yet to pass comprehensivaungolicies.

Table 6.13 presents the bivariate correlationsumber of statistically significant
relationships are observable and in the hypothégirections. In general, socio-economic
variables appear to be strongly associated wiittstrmunicipal fracking policies. The strongest
predictor variable, logged home value, reporte®Ran.4, meaning that as median home values
increase, Texas cities seek to exercise more daneo natural gas development and
promulgate more comprehensive land use policidseiGiconomic/social variables also reach
statistical significance. Both income (R= -.348y&ducation (R=-.379) report negative

relationships with the dependent variable, althotlngise two indicators are also highly
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correlated with one another. Green cities are raégatively associated with fracking policies
(R=-.335; P=.009), suggesting that as citiesaase in their environmental score, they also
have more restrictive fracking policies. Finallyhile the turnout variable fails to reach
significance at the .05 level, it did report a Rueaof .06 (R=.244) and was positively associated
with the municipal policy. Perhaps surprisingly tashout in Texas increases, municipal support

for fracking does as well.
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Table 6.14 Indicators of Loud Second Order Relatioghips in Texas

Logged
Municipal Owner Home Logged Turno
Policy Occupied Value Income Minorities Education Council Green ut

Municipal Pearson 1 -.084 -.400 -.348 -.052 -.379 -.018 -.335 244
Policy Sig. 522 .002 .006 692 .003 .892 .009 .060

Pearson -.084 1 317 319 -173 .182 -211 .030 -.270
OwnerOcc Sig. 522 .014 .013 .186 .165 .106 .820 .03
Logged Pearson -.400" 317 1 967" -.148 .907 -.304 519" -.213
Home Sig.
Value .002 .014 .000 .259 .000 .018 .000 .10
Logged Pearson -.348" 319 962" 1 -.103 .936 -.352 564" -.170
Income Sig. .006 .013 .000 434 .000 .006 .000 195

Pearson -.052 -173 -.148 -.103 1 -.061 172 113 276
Minorities Sig. .692 .186 .259 434 .642 .188 .388 .03

Pearson -.379" .182 .907 .936" -.061 1 -.308 674" -.175
Education Sig. .003 .165 .000 .000 642 017 .000 .182
Council Pearson -.018 -.211 -.304* -.352% 172 -.308* 1 -.012 -D4
Districts Sig. .892 .106 .018 .006 .188 .017 .927 75

Pearson -.335%* .030 519%* 564+* 113 674% -.012 1 .000
Green Sig. .009 .820 .000 .000 .388 .000 .927 1.0Q

Pearson 244 -.270* -.213 -.170 .276% -175 -.041 .000 1
Turnout Sig. .060 .037 .103 .195 .033 .182 .756 1.00

*Significant at the .05 level
**Significant at the .1 level
Data collected from municipal websites, codes andsnsto
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Texas municipal leaders have offered a numberasdaes for either supporting or
opposing expanded natural gas drilling in their pamities. In explaining the desire to ban
fracking in Denton, Adam Briggle, the vice presitlehthe Denton Drilling Awareness Group
(DAG) stated “we saw, once the [original] ordinamezs passed, the sort of futility of this
compatibility strategy...the realization was thatiycan either have fracking or you can have a
healthy city, but you can’t have both” (Briggle ¢ed in Dropkin 2014). Denton’s Mayor, Mark
Burroughs, supports greater restrictions but caeticthat a ban could place the city at risk for
lawsuits. Burroughs explains “if it [the ordinandies pass, the city has to follow it...but we
could be bound to enforce an illegal act, whiclows into a whole panoply of open issues....we
as a city would be bound to defend it, whether eigebed it was illegal or not” (Burroughs
qguoted in Dropkin 2014). Denton’s ban is likelyléad to second order legal challenges
(challenge the state’s preemptive authority andats goals) and opponents have claimed that
the ban amounts to a regulatory takings.

Besides leading to second order lawsuits, CyrusiRee Conservation Director of the
Lonestar Chapter of the Sierra Club opined thatt@@s actions maybe a harbinger of a greater
levels of activism within Texas communities in tiear future. “I think cities throughout Texas
are looking at the fact that while an individudiigicked well might not be that big of a deal,
when you talk about lots and lots of wells and boig lots of oil and gas facilities being located
where people live, play and work, that does becamissue...but it's unclear if a complete ban
falls under the health, safety and welfare claB&ed quoted in Dropkin 2014).

Other cities have also passed restrictive zonidghances. In Southlake, Texas, for
example, tougher and more restrictive rules ancitiyes 1500-foot setbacks contributed to

Chesapeake Energy’s decision to abandon produsiibim city limits (Dlouhy 2011).
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Following the City of Dallas’ decision to enact Tafdot buffer zones, Councilman Kingston put
out a press release that stated, “I will opposedeous gas drillingfracking, and refining within
the city limits of Dallas. Even under the strictebtegulations, these activities still threatem ou
air quality and water supply. | am the only cantkdaho has been a vocal and active opponent
of drilling, and | am proud to have earned the eséiment of the Sierra Club as well as many
environmental leaders in our city” (Kingston 2014).

Other cities are more sanguine about natural gesla@@nent and believe it can be
balanced with localized and neighborhood level eong. Rick Trice, the City of Fort Worth's
gas drilling inspector noted that “In the earlyggta of the surge, drilling companies sometimes
were less than sensitive to neighborhood concermecutives from outside [Fort Worth] would
come to public meetings and get frustrated andvwgmcan just do what we want to.” | mean, it
was kind of obnoxious. They quickly learned [th&tjou’re going to do work in Fort Worth in
an urban environment, and with some of the polititat just wasn’t going to be the way things
were going to operate” (Trice quoted in Fehling£05ince the early 2000s, the City has
expanded its setback requirements to 600 feet macted other standards to mitigate the impacts
of urban drilling. Despite pushing back developmdnice stated he still expects to encounter
land use disputes, “you can expect a lot of canfith what is essentially an industrial activity
in an urban area. That’s what our ordinance attertgptio, is to attack quality-of-life issues”
(Trice quoted in Fehling 2014). Mansfield Mayor Hiem, arguing in favor of gas
development/fracking but also the need for localticm argued, “it [local control] does allow
citizens to control what's going on in their owties — and that’s a good thing” (Stephen

Lindsey quoted in Malewitz 2013).
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Many supportive cities are using natural gas regena fund other programs. Indicative
of this trend is Arlington, which does have a coetq@nsive zoning scheme regulating gas
development exceeding that of the state. The Giggits gas revenues to fund its Arlington
Tomorrow Foundation. The foundation has grown t0 #88llion, enabling it to award 252 grants
equating to over $7 million dollars to city depagmis, nonprofits and other neighborhood
groups (Schrock 2012). The Eagle Ford Shale Citgarfizo Springs has experienced an even
more precipitous increase in gas revenues andléted economic growth. Carrizo Springs
Mayor Adrian DelLeon estimated that daily trafficuots as exceeding 200,000 and a population
of fifteen to twenty thousand, both being dramatereases since the City’s entire population
was just 5,500 before the fracking boom (Petty 2014

Why Critique or Exceed the State?

The third question relates to identifying and tleeploring the variables that may be
associated with more or less municipal regulatibarban hydraulic fracturing. Like Colorado
and Ohio, | used logistic regression to identifygmial relationships. Following the scheme
described in Chapter 3, Texas municipal policieeewecoded with two different ‘yes/no’
dependent variables. The first dependent varialhgs together municipal responses that go
beyond the state and includes more restrictivermppolicies, bans or other restrictions on
public property (municipal policy responses 0-4)eBecond is a more direct measure of state-
municipal conflict and sets apart those policieg tonflict with the state’s goal of natural gas
production (originally coded as municipal polic§). The output presented below represents the
most parsimonious set of independent variables.

The first model reaches a marginal level of staassignificance (P=.073). Echoing the

ANOVA results, only the logged home value (p = .0i88 significant predictor variable. The
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marginal effects, however, are impactful. For eack-unit increase in the logged home value,
the likelihood of deferring to the state of Texaktive to oil and gas land use issues decreases
by approximately 84 percent. Like Colorado, a oni¢ increase in the logged median home
value is the equivalent of moving from a $100,00&dan valued home to one valued at
$274,000 dollars.

Table 6.15 Municipal Fracking Policies that ExceedState Polic

B S.E. Wald Df Sig. Exp(B)
Sustainable
Development
(SD) -.022 .985 .000 1 .982 .978
Turnout 1.222 1.003 1.486 1 223 3.394
Interactive
SD * Turnout
(HGHT) -.696 1.309 .283 1 .595 499
Log Home
Value -2.822 1.905 2.194 1 139 .059
Step | Loglncome 1.621 2.252 518 1 AT2 5.057
1° Constant 16.807 9.982 2.83% 1 .092 1.992E7
Turnout 1.232 .906 1.849 1 174 3.427|
HGHT - 715 .987 524 1 469 489
Log Home
Value -2.817 1.888 2.226 1 .136 .060
Step | Log Income 1.602 2.087 .589 1 443 4.964
22 Constant 16.920 8.584 3.885 1 .049 2.230E7
Turnout 762 .597 1.630 1 .202 2.143
Log Home
Value -3.098 1.863 2.766 1 .096 .045
Step | Log Income 1.756 2.085 .710 1 400 5.794
3? Constant 18.676 8.397 4.947 1 .026 1.291E8
Turnout .833 .589 2.002 1 157 2.301
Log Home
Step | Value -1.702 .691 6.057 1 .014 .182
42 Constant 19.991 8.139 6.033 1 .014 4.809E8
LoggedHome
Step | Value* -1.825 .690 6.994 1 .008 161
52 Constant 21.846 8.109 7.258 1 .007 3.073E9
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a. Variable(s) entered on step 1: Green, TurnoGiHH, LogHomeValue, Logincome.
Cox & Snell R Square = .145
*Significant at the .05 level

The second model specified a narrower range of epadipolicies (bans and setbacks
that have blocked development) but produced a aimgisult. The model is statistically
significant (P=.000) and like the previous mode¢ median logged home value is the only
significant predictor variable. Here, a one uniuade in its value equates to an 87 percent
decline in the odds of a municipality passing allaee policy that fits within the regulatory

framework of the state, i.e. one that encouragesldpment.

Table 6.16 Municipal Fracking Policies that Challeige the State’s Preemptive Authority

B S.E. Wald Df Sig. Exp(B)
Ste | Logged Home
p 1* | Value -2.530 3.462 534 1 4685 .080
Logged
Income 374 4.209 .008 1 .929 1.453
Education 787 13.479 .003 1 .953 2.196
Green x
Turnout -.884 .899 .968 1 .325% 413
Constant 28.3460  36.405 .606 1 436 2.044E12
Ste | Logged Home
p 2 | Value -2.448 3.148 .604 1 A37 .086
Logged
Income 490 3.686 .018 1 .894 1.633
Green x
Turnout -.875 .883 .981 1 .322 A17
Constant 26.334 1149y 5.24Y 1 .022 2.733E11
Ste | Logged Home
p3 | Value -2.051 .934 4.820 1 .028 129
Green x
Turnout -.875 .883 .983 1 322 417
Constant 26.6321 11.268 5.585 1 .018 3.681E11
Ste | Logged
p4 | Home Value | -1.984 .898 4.887 1 .027 137
Constant 25.521 10.761 5.625 1 .018 1.212E11
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a. Variable(s) entered on step 1: LogHomeValue Jhogme, BachorHigher, HGHT.
Cox & Snell R Square = .092
*Significant at the .05 level

Discussion of Results

A number of variables fail to reach statisticalingigance including the measure that
approximated a city’s proclivity to take sustairgpiseriously. This lack of significance perhaps
IS not surprising, given the pro-development atésiand policies held by many state and
municipal public officials in Texas (Davis 2012)e§pite the absence of macro level factors i.e.
environmentalism, bottom up municipal activism &wchl variation are observable in Texas. In
Texas, however, greater levels of municipal ovéatsagnd the willingness to inch closer to
challenging the state’s preemptive authority asmeisited with median home values, a micro-
level issue. Consideration of home values, whitenezessarily a ‘usual’ suspect in explaining
substate environmentalism, does make some sefise aontext of high cost-benefit decision-
making and the social-psychological/planned belasiplanations that undergird
environmental support (Lubell 2002).

Table 6.17 Summary of Findings

Variable Model 1 — Critical of the State Model 2 — Challenging the
(Symbolic and Substantive State (Substantive Challenges
Challenges)
Environmentalism No Support No Support
No Support Observed (highly
Turnout correlated with home value) Slight Support
No Support Observed (highly
Income correlated with home value) No Support Observed
No Support Observed (highly
Owner Occupied correlated with home value) No Support Observed
Median Householg
Value Support Support
Municipal
Structures No Support Observed No Support Observed
Race No Support Observed No Support Observed
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Second Order Politics, Rational Choice and Envirental Protection

Ajzen’s (1991) theory of planned behavior incluti®@s major components: a positive
evaluation of the likelihood of success and holdangprable attitudes. Blake’s (1999) work
identified that both components are part of theonal choice orientation used by scholars
attempting to explain individual and institutiorgdcision-making. For these scholars, “reasoned
human agency” is a critical factor that underlieBamn and volition, and it may help explain a
municipality’s decision to challenge or ‘get close’challenging their state’s preemptive
authority.

Researchers adopting a rational choice approactoaf@ent in the utility of their
approach especially in high-cost situations. Irséhgituations, strong pressures exist on
individuals to make decisions based on self-inteaiad rationality because their choices involve
real and tangible consequences (Blake 1999). Lyp@Q2) identified several components that
enter an individual’s calculus in higher-cost eaximental scenarios:

1. The collective good’s perceived value that woulgbeduced by successful
environmental action
2. The chances of success and the individual’s carttdb to success if he or she opts to
participate in the environmental action
3. The likelihood of group success
4. The selective costs and benefits of participation
By comparison, in lower-cost situations, the congeges are more abstract and decision-
making strategies become more idiosyncratic arglregsonal.
Why would a threat to home values instigate muailcgmvironmental actions and a

NIMBY (Not in my backyard) like response? Millerc&Krosnick’s work (2004) examined
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citizen rationality and decision making in the @xitof a political threat: They surmised that
under duress, rational citizens survey the politenadscape to identify the optimal course of
action, i.e. where the selective benefits outwéighcosts and where they stand a reasonable
chance of accomplishing their goals, i.e. mitigatine threat. A reasonably effective strategy by
Texas citizens, who believe that fracking threatbes home values, is to work with municipal
leaders, where they stand a reasonable chancéieVar their goals, for instance to pass
policies that keep their home values high througimigipal bans and large setbacks. Their
actions and motivation fits within the definitioh ldimbyism as their opposition to state policy

is based in part on elevated levels of appreheraont the project’s risks and benefits and not
generalized environmental concern (Michauda, Garéiad Smith 2008).

An additional way that Nimbyism and the threat whithishing home values can lead to
challenges to the state’s preemptive authoritiiisugh direct and indirect citizen mobilization
efforts, information sharing and other dissemirastrategies. Once activated, threatened
individuals become more aware of select solidanyppsive and material benefits associated
with their activism (Olson 1965). Because nearlpaardrilling may negatively affect property
values, once individuals become aware of this aaBoug, their calculus shifts and the material
benefits of municipal action (higher home valudgly outweigh the costs of participation
(time, energy and money) and leads the politicelutas to favor municipal intervention into
natural gas policies.

Home values in Flower Mound, Texas illustrateshigher-cost rational choice
calculation of urban drilling. Flower Mound homes generally valued at more than $250,000.

However, when they are located within 1,000 feed wfell site, they lose between three and

L While, a complete causal answer is beyond theesobghe data and of this dissertation, potentialgers need to
address self-interest and rationality.
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fourteen percent of their overall value. Visualfeus helped to mitigate this relationship but did
not eliminate the financial impact. Perhaps nopssingly, city leaders in Flower Mound
responded and passed a 1,500-foot setback, e#tgcpreventing gas development within the
city (Integra Realty Resources 2010).

Lubell’'s second point (chances of success) futhports municipal regulatory
activism. Portney (2002, 2009) noted that sustalityabfforts were more successful in cities
because of the processes in place that build soajaial and facilitate increases in political
efficacy among citizens, i.e. offer citizens mopportunities to become involved and shape
local policies and accomplish one’s policy goatscities throughout Texas, citizens may
comment on draft plans for the city’s future, costpnsive land use plans and potential
ordinances. Citizens may also participate in ssybgards and focus groups to share specific
ideas (Portney 2009). These opportunities helptla Isocial capital and encourage the
development of relationships and social networks lielp overcome collective action dilemmas
(Hempel 2009).

Texas’ Second Order Politics and Economic Goals

In proposing his middle of-the-road approach, S{d®80, 1993, 2006) also describes
urban by the ways in which local government polieyers work with each other and the private
sector. His articulation of regime theory is buitsLindblom’s (1977) observations regarding
the fundamental tensions present in a market-bas@tomy. The system, Stone suggests,
requires near continuous economic growth but pes/gbvernments with only a limited role in
the decisions made by private sector. By formirggmes that often include state governments,
local governments facilitate policy change whileret same time, acknowledging and accepting

that business and government often share commerests. The resulting dynamics have
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significant ramifications for democratic accountiypiand transparency. Imbroscio, in 1999
concluded that the ways in which local governmentsdinate with other policymakers have
important implications for both policy promulgatiand democracy. Cities may possess room to
maneuver and respond to public concerns i.e. pastay setback distances, the prevailing
structural bounds limit the range of acceptabldipyimlicy outcomes i.e. development will still
take place. In short, the dominant structural systeharacterized by the need for continuous
economic growth constrains the actions and behsiat public officials may take in response
to public opinion.
Texas’ Second Order Dynamics Revisited

Environmental factors are weakly associated witliemobust municipal oversight of
natural gas development. What seems to be drivex@g’ cities to pass policies that go beyond
the state and in some cases challenge the statmieno-level variables. Higher home values,
likely by contributing to higher social capital aNdMBY attitudes, are associated with caring
about the issue of urban drilling. When combinethwgreater levels of municipal decision-
making authority, Texas municipalities appear tortmee willing to pass policies, such as zoning
policies with large setbacks that exceed the stdaed use policies. These municipal land use
plans stand in contrast to the all or nothing ke moratoria that are increasingly appearing on
the agendas of municipal lawmakers in ColoradopONew York, California, Pennsylvania,
lllinois and Michigan.

By comparison to Colorado and Ohio, Texas’ muralkigs have considerably more
authority and latitude when it comes to establiglgatbacks and other restrictions. Bottom up
researchers (Hjern and Porter 1981; Lipsky 198yriMao, Maynard-Moody, and Wright 1984)

identified multiple reasons for why empowering battup forces may produce better outcomes
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—in this case quieter intergovernmental relatigrsiStreet level bureaucrats and organizations
tend to possess more information as compared tehigvel or executive actors since they are
closer to the problem’s origins and its target papon. In other words, city leaders are likely
more aware of how urban gas development impacisrdgsdents’ quality of life. This
asymmetry may be even more important during epsoéipolicy change. Municipal
government’s proximity to citizens also affordsydgaders with more opportunities to
immediately respond to citizens through site ségumnieasures, larger setbacks and other
restrictions on development.

The outright challenges to the state’s preemptitbaity have yet to come to Texas and
the state is not actively involved in any lawstiitat deal with the extent of municipal authority
to regulate natural gas development. With thistireddcalm’ Texas cities have become active
institutional venues addressing fracking and itsseguences relative to quality of life. Texas’
second order issues are ebbing and flowing. Recd#B1496 (in 2013) appeared on the agenda
of state lawmakers. The bill's sponsors, Van Taglod Gary Elkins (Republicans) argued it
would promote uniform policies, encourage econaaeieelopment and protect private
property’ The law forces municipalities to accept drillingwfew, if any, restrictions on where
it may occur including near schools, homes, holspéad water wells (Southwell 2013). City of
Lewisville Mayor Dean Ueckert, responding to thegmsal, summarized the municipal

viewpoint, while maintaining his city’s pro-growitteology and policy orientation:

2 Under the proposed bill, most, if not all, munaipegulation would constitute regulatory takinfji devalued
the property by more than 25 percent.
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It is clear that HB1496 will drastically impact maipalities since city residents live

in much closer proximity to one another than ruesidents in the State, and neighboring
property uses in municipalities naturally impaatleather to a much greater degree

and therefore, the need for municipal regulatotyauity is paramount,

particularly when there is drilling or productiohratural gas...since drilling operations
have distinct implications upon the surface estatbthe owners

of neighboring surface estates (Ueckert 2013).

While future research may be able to pinpoint #ugses or identify whether or not lawmakers
are aware of the second order and inherent teniergxchange between lawmakers illustrates
key differences between state and municipal petsfgsceven when they enjoy similar policy

goals.
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Chapter 7
Summary and Implications

This project addresses three major questions comgesecond order relationships
relative to hydraulic fracturing and urban drillinbhe first two address the general institutional
landscape governing state and municipal governniemésation to urban natural gas drilling.

The third question probes why some municipalitiesllenge their state’s preemptive authority
while other communities do not. The answers to edi¢hese questions add depth and a degree
of explanatory power to the second order federdtienolution literature (See Bowman and
Kearney 2012; 2011; Davis 2014; Stephens and Wiks2000; Stephens 1974; Woods and
Potoski 2010). The answers paint a complicatedigadf the politics and point to multiple
explanatory factors (municipal environmental suppmedian home values, voter turnout and
the percentage of owner occupied homes) all of whay be associated with challenges to state
preemptive authority.

Unlike the three previous chapters that specifyjcadamine three states, Chapter 7
follows and considers in greater detail a numbehebretical and practical implications. | begin
by summarizing my findings and placing them witthie context of a larger body of second
order federalism research. In general, they sugherhypotheses but also generate considerable
uncertainty and generate numerous possibilitiefutoire inquiries (addressed in the last
section). The second section pays closer attetaitime findings and makes some general
observations regarding second order federalisnxjmity, collective action problems and

environmental policy.
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Summary of Findings

The fracking renaissance in the Rocky Mountain \WB=sxas and the Mid-Atlantic has
continued relatively unabated. Despite touting tegyers of regulatory oversight and new legal
provisions to better protect people and the enwremnt, political conflicts are contentious, ‘loud’
and reframing state-local relationships. The displitetween state elected officials and
regulators and municipal policymakers reveal austguo under attack and the emergence of
new venues for opponents of urban drilling but dd®alities that support expanded drilling
opportunities. Opponents are strategic actors and ldentified municipal audiences receptive
to a variety of frames: sustainable economic dgraknt and threats to quality of life (owner
occupied and median home value). These broad franeesot associated uniformly across the
three states.

The reader should exercise significant caution, ioip@al characteristics and structures
and political climates appear to be associated antthcan help shape the politics of second
order federalism when it comes to oil and natuee gevelopment. In Ohio and Colorado (the
middle ground and centralized state), municipallehges to the state’s authority met with
litigation and threats of future lawsuits and assagiated with increasing receptiveness to
sustainable economic development, mobilizationughoturnout and home ownership rates.
Despite ‘loud’ relationships garnering much moracgitime on local newspapers, for both
states, the majority of sampled cities align (swidl collaborative relationships) with the
statehouse policies.

Municipal challenges can also reset the statelbis agenda. Activists have filled
Colorado’s legislative ‘to-do’ list with proposéais devolve some powers including setback

authority to municipal governments. The State Goare also busy with cases stemming from
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natural gas second order disputes. Ohio’s lawmdk#osving earthquakes are calling for more
restrictions on development.

Texas, on the other hand, has yet to experienceigidy oppositional (and publicized)
relationships observed in Ohio and Colorado. Yekak state-municipal politics are not quiet
and appear to be simmering. Industry has callegelarunicipal buffers arbitrary and de-facto
bans and one city (Denton) has enacted a competelts decentralized nature has likely
contributed to cities enacting a variety of setbdisitances in line with their preferences and
until recently fairly calm (quiet) state-local retmships. This flexibility has also engendered
uncertainty as to where the second order ‘lindhendand’ is drawn and when exactly municipal
legislation runs afoul of state goals. The bubblegvism in Denton, Texas too, may lead
towards more litigious strategies by state and strgunterests.

State Summaries

Colorado, which has centralized much of the degisimaking authority in the COGCC,
produced a number of interesting results. Secoddraelations in Colorado are fairly
schizophrenic. With few options available to mup&igovernment, Colorado communities are
active and in some cases, attractive decision rgakenues for the opponents of fracking.
Multiple jurisdictions like Fort Collins, BouldeLongmont and Broomfield have passed bans
and multi-year moratoria in opposition to the stapmlicy of uniform development. These
communities tend to be more receptive to greercigsliand home to more engaged citizens. In
more mobilized and greener communities, residerag see fracking as a generalized threat to
the environment and believe that local action Ikeddor to protect it. In other communities,
municipal elites determined that more ‘middle grduesponses are the best policy response

and are, therefore, working with industry and ttagesto sign voluntary agreements that exceed
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COGCC requirements. Yet, the vast majority of sitiee following the state’s lead and deferring
oil and gas decisions to state lawmakers and regala

Ohio communities, representative of a more middbeigd approach, are also engaged in
second order conflicts, many of which have workesirtway into the state’s judicial system.
The evolving intergovernmental system has prodecediderable uncertainty for Ohio’s city
and township governments even with the recent aments to Ohio’s oil and gas laws. Cities,
in response, have enacted, upheld or passed awairigolicies both supporting and opposing
state goals. In fact, the second most frequenttg usunicipal policy option, zoning regulation,
according to industry, violates state law with thest popular being deference to the state. What
factors might be driving these potentially confliat relationships? The sample of communities’
reveals that micro and macro factors are assocvatecchallenges to Ohio’s preemptive
authority and to heightened risk perceptions anmtygesidents. At a more micro level, the
housing mix of a city matters. Those cities witgter levels of home ownership are likely
populated with a greater number of individuals veatrabout fracking and willing to work
together to push for and support restrictive arglpolicies and zoning. Environmental support, a
more macro level factor, also contributes to heaght risk evaluations and may help explain a
city’s willingness to voice its opposition to staelicy.

Like Ohio and Colorado, Texas cities are activeip@ants in the intergovernmental
management of natural gas resources. By compahswovever, they enjoy more autonomy than
either Colorado or Ohio. Cities may pass zoningila&gns that better balance development
with concerns over protecting residents’ qualityitef. The Texas sample shows that stricter
municipal policies are associated with a concean ftacking may have harmful effects on home

values. Despite the wider degree of latitude, seé@der politics are far from inert. Industry has

214



charged several communities with passing arbitoaiffer zones and de facto bans and two state
Republican lawmakers have introduced legislati@t tentralizes urban drilling policies within
the Texas RCT.

The tables below (Tables 7.1-7.2) show the summaniesults:

Table 7.1 Summary of Descriptive Findings

Colorado Ohio (Middle Texas
(Centralized) Ground) (Decentralized)
% of % of % of
Number of Sampled | Number | Sampled | Number | Sampled
Cities Cities of Cities Cities of Cities Cities
Most
Popular
Municipal 24 (No 22 (No 31 (No
Policy Action) 50% Action) 35.5% Action) 51.7%
2" Most 8 (Actions 14 15
Popular increasing (Zoning (Zoning
Municipal development Regulatio Regulatio
Policy ) 16.7% ns) 22.6% ns) 25%
8 (Bans,
Zoning,
2" Order Public 18 (Bans,
Challenges | Restrictions) 16.7% | Zoning) 30% 7 (Bans) 11.7%

Sources: Municipal websites, Lexis Nexis News Aetc

Table 7.2 Factors Associated with 2nd Order Challeges

Ohio (Middle Texas (Decentralized)
Colorado (Centralized) Ground)
Model 1 Model 1 Model 1
Going Model 2 Going Model 2 Going Model 2
Beyond the Challengin| Beyond | Challengingl Beyond | Challenging
Variable State g the State the State| the State | the State| the State
Sustainable
Economic No Support No
Development| Support Support | Support | Observed | Support | No Support
No
No Support
Support Observed
Observed (highly
(highly correlated
correlated with
with home No Support| home
Turnout value) Support | Support | Observed | value) Support
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No
No Support
Support Observed
Observed (highly
(highly correlated
correlated No No with
with home | Support | Support | No Support] home No Support
Income value) Observed | Observed Observed | value) Observed
No
No Support
Support Observed
Observed (highly
(highly correlated
correlated No No with
Owner with home | Support | Support home No Support
Occupied value) Observed | Observed Support value) Observed
Median No No
Household Support | Support | No Support
Value Support | Observed | Observed Observed | Support Support
No No No No
Municipal Support Support | Support | No Support| Support | No Support
Structures Observed | Observed | Observed Observed | Observed] Observed
No No No No
Support Support | Support | No Support| Support | No Support
Race Observed | Observed | Observed Observed | Observed Observed

Sources: Chapters 4-6
Explanations and a Return to Motivation

The data supports both macro and micro level egpiams for a city’s willingness to
challenge its state government. Sustainable ecancommmunities, especially in Colorado and
Ohio are prone to view fracking as an environmeaal public health issue. This belief may
elevate the nuisances and dangers of being loocatuda frack site and, thus, may help to
explain why these cities are associated with strieind use policies and oppositional
relationships. Micro level relationships shapefbétics of fracking and municipal perceptions
as well. Those communities better suited to overcoailective action problems, whether
through higher levels of turnout, higher rates wher occupied homes or concerns over

property values also correlate with challengeséostate’s preemptive authority. The latter two
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suggest that when residents view fracking as araimt to their quality of life or their home
values, they are more likely to support tougherzgitand use policies. Both sets of
explanations also give credence to the idea thaicipalities are responsive to their constituents
and that accessibility matters. These factors neagdpecially important when city leaders
consider passing policies that challenge the staedemptive authority.

The proximity to a frack site is an influential tacthroughout the policy life cycle and
of second order federalism (Ajzen 1991; Davis aisét E014). The causes of perceived risk are
complex and likely interact with ideological leags education and other socio-economic
characteristics. Data show a complex set of secother relationships and show an association
between that cities having a higher number of ovaceupied homes, greater home values and a
commitment to sustainable economic developmenhtai®n are all prone to view fracking as a
perturbation to quality of life. Individuals, howay do not view all nuisances and dangers of
frack sites equally (Ajzen 1991, Dietz, Fitzgeraltd Shwom 2005; Mobley, Vagias and
DeWard 2010; Sjoberg 2000; Slimak and Dietz 20@8gener citizens and parents, for example,
may be more concerned with human health and séfietysses related to exposure or vehicle
collisions) than impacts to personal property (eropdevaluation and property crimes) or vice
versa. Homeowners, while unconcerned about faraveagr contamination, may press local
leaders to restrict fracking after having experezhnearby earthquakes.
Proximity and Collective Action

Municipal anti-fracking policies are a collectivetian problem because the
environmental benefits of such policies cannot fbiveld from non-participants. Under this

scenario, rational individuals will free ride. Tlogit models identify a number of factors that
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activate and transform free riders into active andgaged citizens (Aldrich, 1993; Downs, 1957;
Lubell, Vedlitz, Zahran and Alston 2006).

City officials and residents may support drillingdeextraction “elsewhere” but not in
their community (Swofford and Slattery 2010). Taxplanation may help explain the dynamics
undergirding the relationship between home valbhes)e ownership and quality of life with
municipal anti-fracking policies. Opposition inghgase is place specific rather than based on a
general concern over the environment. Western @dtoresident, Sonny Lindauer, who lives
along a creek, epitomizes the subtle distinctiamwben self-interest rational choice and
environmentalism when he observed “oil and gas @mngs shouldn’t have the right to affect
people’s homes by introducing odor and noise...“IWrbey need the natural gas. | wouldn’t
object if they were honest and did it right...bubtdf it is sloppiness and a lot of it is lying”
(Lindauer quoted by Cockerham 2013).

In addition, scholars have repeatedly found retetingps between socio-economic
standing and support for environmental protectidmel, Stephen and Kraft's (2007) model, for
example, linked higher levels of citizen afflueracel educational attainment with greater levels
of environmental awareness and support. Otheresudive found a similar connection and note
that elevated levels of education and wealth gdligydemd to a greater level of awareness of
ecological vulnerabilities, a well as jurisdictiotiat are more supportive of environmental
protection (Daley and Garand 2005; Davis, Davis Redcock 1989; Howell and Laska 1992;
Matisoff 2007; Ringquist and Garand 1999). Awarsreeside, wealthier communities may
pursue environmental protection because they dterlable to meet other needs such as

economic development and public safety (Daley aacaid 2005)°

3 While identifying the particular source of muniaippposition is a noteworthy future project, itdss important
for a study on second federalism.
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Proximity and the Environment

The bivariate results and logit models point toiemmental support as a factor
associated with challenges to the policy goaldatkdawmakers in Colorado, Texas and Ohio.
The environmental policy literature identifies niplié explanations for why ‘greener’ cities may
be associated with anti-fracking regulations andrenmental policies that challenge the state.
This is in line with most environmental attitudimakearch. Davis and Fisk (2014) found that
when individuals hold pro-environmental beliefg\ttare more likely to possess attitudes
supportive of additional regulation of gas develeptrand other restrictions. Rabe and Borick
(2011), while finding a general degree of optimbout fracking’s economic benefits also
identify a strong degree of concern (60 to 28 pa)c@mong Pennsylvania residents about its
effects on water quality.
Second Order Federalism and Venues

The relationship between venues and problem definsf according to Baumgartner and
Jones (1991) is partially shaped by the goals bfigal actors. Supporters of the status quo, for
example, are likely to seek out venues that alrgedgess the jurisdictional right to hear claims
or the power to adjudicate the question. For fragkindustry-friendly and durable state
subgovernments have historically been that venawi@®2012). Opponents wanting to enlarge
the conflict, typically seek out new and friendhenues like a city government. This change
permits the introduction of new problem definiticared the inclusion of new solutions. Venue
shopping has profound implications for the politésecond order federalism. By strategically
selecting to work through municipal governmentsivéts are often trying to expand the scope
of conflict, mobilize supporters, bring new attentito their issue and force the issue onto the

agenda of a higher level of government (Pralle 2006
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Second Order Federalism and Public Policy

In a significant majority of states, second ordgations, while not immutable are fairly
one sided in favor of the states. States enjoyakzed authority and establish the basic rules
that local governments and other entities muso¥allState power, however, is not
unidirectional. The language used in most legaldunts is frequently ambiguous and provides
‘room’ for displays of informal power. Utilized dgcal policymakers and stakeholders, informal
power mechanisms (mobilization, agenda settindylpro definitions, and ballot initiatives) can
be utilized by those who are seeking to changetdieis quo and exert some degree of control
over urban drilling operations.

Second order dynamics are often about issue boesdaenues and powerful political
frames, with both states and local entities makaagonable claims over who should have the
authority to adjudicate the issue. Policy rese@iRehlle 2006) defines boundaries as those
informal and formal delineators that signal the ehd problem or resolution, its reach and
jurisdictional claims. Second order boundariesem@ecially difficult to categorize and are
subject to change through legislative, regulatarjdicial action. Where states and local
governments draw their second order boundariesrdetes who may participate and whether or
not participation is meaningful. In the case oftcaglized systems, municipal participation may
be limited to procedural roles rather than policking activities. In more decentralized
jurisdictions, municipal participants are more hk® enjoy some legislative and regulatory
authority.

The lines separating legitimate and illegitimatetipgoation also influence the behavior

of issue networks, the formation and/or destructiballiances and the ways in which groups
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design and frame solutions. Networks in centralggstems may include less inter-local
interaction and more state-local tension as congp@areecentralized policy realms.
Benefits and Future Directions

Second order politics and challenges to state graeenauthority are not purely partisan
disputes. Political context, problem severity, gloals of policymakers, motivation, commitment
to sustainable economic development, home ownesstdghome values each contribute to the
ephemeral web governing state-substate naturdhgdsise decisions. The passions of
participants representing both sides amplify tla&es of natural gas development and
oppositional relationships are often transformed more than purely legal questions of
operational conflicts. There are genuine conceves public health, safety and the toll that
fracking can take on the environment. There is alseed to find employment for the
unemployed and for governments to protect privab@grty. More fundamentally, second order
politics are debates about the role, powers angesobdemocratic governments and the ability
of policymakers to respond to citizens with effeetand innovative programs that solve pressing
public problems.

The dissertation catalogs three disparate stateriexges and the municipal responses to
those policies. It generates a number of benefib®th practitioners and academics. For
practitioners the project offers a historical amgctiptive account of natural gas politics in three
states. Through a sample of municipal governmansgcond benefit is an accounting of how
municipalities are responding to increasing urbaeh guburban drilling. With each sample, |
identify different policy responses, measure theiquency and categorize them by type.

Importantly, the sample is limited to those cigeriencing the most acute costs and benefits
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of expanded urban drilling. When combined, theaedereveals an in-depth account of second
order relationships in three different states végy specific policy area.

The project’s final benefit is the building of secborder federalism/devolution theory.
This dissertation’s last question focuses on th@duction and testing of possible explanatory
factors associated with strained or conflictedestatinicipal relationships. My findings suggest
that municipalities act in the context of both ntag@nvironmentalism) and micro level factors
(home ownership and property values) and frameghnhay result because of prevailing state
structures, degrees of municipal autonomy and skootter institutional design. By tracing how
natural gas intergovernmental relations have evbbxeer time and how multiple factors
(greenness, turnout home ownership rates and hales) and institutions (court decisions,
regulations and statutes) shape the state-muni@faionship, my conclusions suggest a more
nuanced yet complete picture of two key politicedtitutions.
Future Directions

State and municipal legislatures are dynamic usbihs. They respond to a variety of
frames, actors and arguments and each contribmesitique and idiosyncratic set of second
order politics. This comparison shows an associdigtween a variety of factors and challenges
to the states’ status quo. The study, howeverahasnber of weaknesses. It is notable that | do
not address causality directly between these patexplanatory factors, municipal fracking or
urban drilling policy and state institutional desig he nascent state of second order federalism
and fracking policy research may in part explais #hortcoming. Ostensibly, this is problematic
but at the same time, it also suggests objectwea Yariety of future projects.

This project did not include a direct measure si.rRisk, however, may underscore

many of the associational relationships observelkixas, Ohio and Colorado (Braiser,
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McLaughlin, Rhubart, Stedman, Filteau, Jacquet 28tRafft, Borlu, Glenna 2013). With this

in mind, a number of future projects are possibé tan dig deeper into how municipalities
respond and treat objective (number of wells) argextive risks (unwanted proximity). How
might time shape objective and subjective risk ggtions and second order actors? Future
projects may center on elites (council memberscydnanagers) and members of the public
and how each form perceptions of risk relativeré@king. What filters do they apply when they
receive information, and from whom or what instias do they collect their information. What
is seen as credible and trustworthy and what mmidsed? Other projects can link and evaluate
measures of risk and trust in governing and noreguomg agencies and institutions. Do differing
levels of citizen’ trust shape second order retediops and/or expectations of citizens? Again,
are there differences between municipal/state rsaai®ed citizens when it comes to trusting their
state/municipal counterparts?

Future research should more clearly identify anglieate potential causal relationships.
Future scholarship can accomplish this task inreeyaof ways. Subsequent work might retest
the typology presented here or scholars might dgveéw methodologies based on an
alternative set of factors/criteria. Later work htiglso increase the number of cities considered
and the number of states. Other work can dig deapestate and municipal perceptions over
their intergovernmental working relationships. Fragnanalyses may further explain how
strategic activists behave in varying institutievith each often having complementary but
sometimes competing goals. Both municipal and $¢giislatures frame natural gas development
through combinations of environment, land-use, dgaxy, and economic development and
property rights. It is likely that they adopt diffieg issues frames and use them strategically.

Finally, researchers might also examine second eedigionships relative to other natural
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resource policy areas, economic development pgrsuisocial issues such as gun control and

criminal justice.
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Appendices

Appendix 1- Interview Questions

1. How would you describe the overall state of stateriwipal relations in your jurisdiction
relative to fracking?

2. How would you describe your interactions with mupét governments?
a. What is a typical interaction like with appointatyofficials?
b. What is a typical interaction like with electediofls?

3. Can you describe to me how the state’s policy gungrfracking has played out at the
municipal level?

a. What have been theverall impacts to your state since the advent of hydcauli
fracking in your area?

b. From your perspective have municipal actors suah@scipal officials or municipal
businessebenefited from fracking?

c. From your perspective have municipal actors suah@scipal officials or municipal
businessebeen harmedfrom fracking?

4. How would you describe a supportive/collaboratikationship with municipal
governments?
a. What is an example?
I. Why is this relationship positive?
ii. What characteristics make this relationship posiiv

5. How would you describe an oppositional/conflicttedhtionship with municipal
governments?
a. What is an example?
i. Why is this relationship negative?
ii. What characteristics make this relationship negativ

6. Could you describe how you communicate with citiyotdls with regard to hydraulic
fracturing?
a. How do you communicate with elected municipal offis?
b. How do you communicate with city managers?

7. To your knowledge, in what ways have municipal exctgeen involved in regulating and/or
shaping the state’s policy towards hydraulic fracoigr?

8. Do municipal governments need more autonomy wheontes to regulating fracking?

Post — Interview Questions
Is there anything that | have not covered thatwould like to discuss?

Is there anyone else that you think | should cdraad who would be willing to speak with me?
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