State, Federal, & International

Water Law

;"i’{HRWHL ﬂi‘ﬁl‘ﬂ’ﬂ.lﬂﬂﬁk é’

u 5. POSTAGE 4

Jennifer Gimbel
GRAD 592

Interim Director, Colorado Water Center
August 23, 2021




Colorado Constitution
Article 16

Section 5. Water of streams public property.

The water of every natural stream, not
heretofore appropriated, within the state of
Colorado, is hereby declared to be the property
of the public, and the same is dedicated to the
use of the people of the state, subject to
appropriation as hereinafter provided.



Prior Appropriation
Doctrine

 Earliest appropriators have
the highest priority; “First in
time, first in right.”

« Water must be put to
beneficial use without waste
or speculation.

* Remote uses and transfers
allowed.

* Right of use can be forfeited
by non-use.



Presenter Notes
Presentation Notes
The system of Prior Appropriation was eventually embraced by all of the Rocky Mountain states with some variations.  The strength of the system is the certainty in how water is allocated during times of scarcity.  You can change a water right conditioned on not changing the dynamics of streamflow, i.e.  You cannot hurt juniors.  If a certain amount of return flows had reached the river, the river must remain as if nothing changed.  

https://home1.nps.gov/CRMJournal/Summer2006/images/research2B.jpg




Presenter Notes
Presentation Notes
Uses originally considered beneficial were domestic, agricultural, mining, industry, watering livestock.


Definition of Beneficial Use
Expands



Presenter Notes
Presentation Notes
We set about constructing diversion structures, headgates and canals across the West.  From a modern day perspective, the problem is that we allowed water rights that could sweep the entire flow of rivers during dry times and headworks that effectively blocked fish passage.
Surface water appropriations –  both diversions and consumptive uses cannot exceed renewable supply for very long. But what is left for the ecosystem? 
First the Trappers, then miners, then loggers, then agriculture, greatly perturbed western rivers and streams. Restoration rather than sustainability may be a more appropriate goal for many of our streams and watersheds.  Thus, the definition of beneficial use expanded to meet society’s needs.  Now beneficial uses include municipal, power generation, recreational, fish and wildlife, and instream flows.
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Presenter Notes
Presentation Notes
In 1879 and 1881 the Colorado legislature enacted laws that require water users to file a claim in court to establish the validity of their water right.  The judge then issues a decree that set out the elements of the water right, including its priority and gave a list to the state engineer for administration of water rights.


Colorado Administration of Water Rights
Division of Water Resources
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Presenter Notes
Presentation Notes
DWR is the agency that administers water rights, i.e. if a senior is short of water, he contacts a water commissioner and puts a call on the river.  The water commissioner informs the junior to either stop diverting water or take less water until the senior right is satisfied.

Are Authorized to:�
Administer water�
Order water users to take certain action�
Rulemaking�
Issue groundwater permits�
Participate in Water Court proceedings�
Enter upon private land (without a warrant)�
Retrieve power records (well pumping)
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Colorado
water Is
managed
at the
local
level

Division Engineers

4 Water Conservation Districts

52 Water Conservancy Districts

16 Irrigation Districts

Over 1000 Mutual Ditch, Lateral Ditch,
Reservoir Companies, Water User Associations
and Augmentation Plan Groups

Over 700 Water Utilities

Over 100 Water and Sanitation Districts




Whiskey’s for Drinking,
Water is for Fighting
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Three Types of Groundwater
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*Tributary

EXPLANATION

Structural basin
boundary

Multiple sedimentary
bedrock aquifers

Dakota-Cheyenne
aquifer

High Plains aquifer

*Non-tributary *Not non-tributary


Presenter Notes
Presentation Notes
Tributary groundwater comes from precipitation (including snow run-off) and irrigation return flows.  It is hydrologically connected to surface water.  It is administered within prior appropriation system.�
Designated Groundwater is water within a specific designated basin as provided by the Ground Water Commission.  Must get permit and is administered within the basin under modified prior appropriation system.�
Non-tributary groundwater defined by the withdrawal of which will not, within 100 years, deplete the flow of a natural stream at a rate greater than one tenth of one percent of the annual rate of withdrawal (essentially not hydrologically connected to surface water).  User must get a permit.  and administered under a modified prior appropriation system.�
Not non-tributary groundwater is nontributary groundwater in the Denver Basin aquifers (Dawson, Denver, Arapaho, and Laramie-Fox Hills).  Must get permit and it is administered under modified prior appropriation system.



Instream Flows

e Originally a water user had to divert water to obtain a
water right.

* In 1973 the General Assembly recognized the need to
“correlate the activities of mankind with some reasonable
preservation of the natural environment.”

e The Colorado Water Conservation Board has the exclusive
authority to own instream flow rights.



Presenter Notes
Presentation Notes
As noted earlier, the many diversions and dams built on rivers changed the character of the river.  In the 1970’s society began to feel that rivers should be more protected from a water quality aspect as well as a riparian health aspect.   Colorado was the first state to pass a law recognizing instream flows.  They can only be owned by CWCB and the are subject to the prior appropriation system.  Linda Bassi, Section Chief for ISF program will be here to talk about the process and the sort of data used to determine an ISF.


Recreational In-Channel Diversion

e Governmental entities hold this kind of water
right.

* Beneficial use is recreational (kayaking and
rafting).

* In-channel structures control the flow of water.


Presenter Notes
Presentation Notes
A proponent of an RICD must first go through a process before the Water Conservation Board to determine the reasonable amount of water necessary to meet the recreational purpose.


Water Quality Laws

* Colorado Water Control Act
(1975): protect, maintain and
improve the quality of water for
public consumption, protection
of wildlife and aquatic life and for
domestic, agricultural, industrial
and recreational uses.

e Conditioned on no material
injury to water rights.

e CWCA created the Water Quality
Control Commission which sets
standards for water bodies.



Presenter Notes
Presentation Notes
As mentioned on the last slide, water quality issues around the state were disconcerting and the General Assembly passed the Colorado Water Control Act.  This happened partly in response to the Clean Water Act, passed by Congress.  CWCA provided the State authority to issue its own standards, which could be more stringent than the federal standards and gave State authority to “police”  federal standards.  One important note is that implementation of the law requires that there is no material injury to water rights.  Patrick Pfaltzgraff from the Department of Public Health and Environment will speak more on this later in the semester.

Picture of Platte River through Denver 1972.


Federal Water Law

* Federal Reserved Water Right (1908)

* Wild and Scenic Rivers Act (1968)

* National Environmental Policy Act (1970)
* Clean Water Act (1972)

* Endangered Species Act (1973)

» Safe Drinking Water Act (1974)

* Interstate compacts (9) and equitable
apportionment decrees (2) and international
treaty


Presenter Notes
Presentation Notes
To date Colorado is a party to numerous interstate compacts, including the Colorado River Compact, the Arkansas River Compact, the Rio Grand Compact, and the South Platte Compact.  Federal law applies to certain aspects of Colorado’s water systems.   The Treaty of 1948 between the U.S. and Mexico requires the U.S. to deliver so much water to Mexico on the Colorado River and the Rio Grande.  National Environmental Protection Act, the first real federal protection act, was enacted in 1970 and is meant to protect the environment as a whole.  Other federal laws include the Clean Water Act and Safe Drinking Water Act (protecting and setting standards for drinking water and for healthy rivers).  The ESA provides protection for endangered species which many times includes how much water must be in a stream. We will hear more about each of these later.


Federal Reserved Water Rights Doctrine

e Established for Tribal
Reservations in Winters v. U.S.,
207 U.S. 564 (1908)

* Applied to lands set aside by
federal government in Arizona
v. California, 373 U.S. 546
(1963)



Presenter Notes
Presentation Notes
Colorado has worked hard with BLM and Forest Service to meet the needs of federal lands using the state’s instream flow program.  Dominguez Canyon is one example.   Sen. Salazar required the appropriate federal agencies to first work with the State’s ISF program before applying for reserved rights in water court. Going back in time a bit, I wanted to talk about the federal reserved rights doctrine and how that fits into this discussion.  In 1908 the U.S. Supreme Court determined that Tribal lands set aside for the Ft. Belknap Tribe in Montana (picture of Ft. Belknap family) had an implied water right in the amount sufficient to meet the purposes of the reservation (mostly based on irrigation needs) with a priority date established as the date of the reservation..

Later in 1963 in Arizona v. California, the Supreme Court extended the doctrine to all federally reserved public lands.


USDA |Federal Agencies

NRCS

a USGS

science for a changing world



Presenter Notes
Presentation Notes
Many other federal agencies are involved in some degree with water management in Colorado BLM manages public lands.   Most of the west consists of public lands.  About half of Colorado.


Wild and Scenic Rivers Act
of 1968

* Preserved rivers with outstanding
natural, cultural and recreations
values in a free-flowing conditions as
designated by Congress.

* Provides protection against bank and
channel alterations.

NATIONAL

WILD AND SCENIC
RIVERS SYSTEM * Creates a federal reserved water right.

e 12,754 miles of 209 rivers in 40 states.


Presenter Notes
Presentation Notes
Four agencies manage:  BLM, NPS, F&W, U.S. Forest Service


Cache La Poudre
Wild and Scenic River

e 76 miles designated in 1986

* Only Wild and Scenic River in
Colorado



Presenter Notes
Presentation Notes
How did Cache La Poudre get its name?  Fur trappers for Hudson’s Bay Company headed west and caught in heavy snow fall.  Order was given to “cache la poudre”  or “hide the powder” so it could be retrieved upon return trip.


National Environmental
Policy Act of 1970

NEPA

National Environmental Poicy Act

Federal agencies must give proper
consideration to the environment
prior to undertaking any major
federal action that significantly
affects the environment.

e Federal agency prepares an Environmental Impact Statement (EIS)
or Environmental Assessment(EA).

e Significant actions include building infrastructure and lending or
granting federal dollars.


Presenter Notes
Presentation Notes
General rule of thumb in larger type projects:  EIS takes 10 years and over $10 million.  


B + Pollution control programs for waters of the
United States (WOTUS).

* EPA developed national water quality
criteria recommendations for pollutants in
surface water.

e Requires NPDES permits (401) for point
source discharges

* Requires 404 permit for any dredged or fill material that may be
discharged into WOTUS.

e States and Tribes can assume responsibility of program and require stricter
standards.

* Applies as between states Arkansas v. Oklahoma (1992).

* 404 Exemptions: farming, ranching, forestry activities


Presenter Notes
Presentation Notes
EPA established by executive order by Richard Nixon in 1970.

National Pollutant Discharge Elimination System.

Gold King mine



Army Corps of
Engineers

US Army Corps
of Engineers.

* Build dams and
regulate flows of
navigable waters

* Flood control projects

* |ssue CWA 404 permits


Presenter Notes
Presentation Notes
Picture of Chatfield Reservoir south of Denver.���


Waters of the United States

1. Traditional navigable waters;

2. Interstate waters; and

3. All other waters that could i e --.""HI.F%I' 7 AR

affect interstate or foreign
commerce, impoundments
of waters of the U.S,, ﬁ;‘iﬂ,-‘.-;,-: J

tributaries, the territorial r,"‘;* LY
seas, and adjacent wetlands. g (108 b
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Presenter Notes
Presentation Notes
WOTUS not defined by in CWA.   EPA and USACE define by rule.  This has become very controversial and you may have heard about it in the news.  The Obama administration went through a rule-making to “clarify” the meaning of WOTUS after some unclear US Supreme Court opinions about its meaning  Picture is Arapahoe National Wildlife Refuge in North Park.  It shows adjacent wetlands that would be under a 404 permit jurisdiction.  But what about out more from the river?


U.S.
FISH & WILDLIFE
SERVICE

Endangered Species Act of 1973

* Program for the conservation and lorotectior] of threatened
and endangered plants and animals and their habitats.

e Requires federal agencies to consult with the FWS
regarding any actions they authorize, fund, or carry out.

* Analysis performed by agency in a biological assessment
(BA) with decision by FWS in a biological Opinion (BiOp).

* Requires conditions to protect endangered or threatened
species before any federal action can be taken.



Presenter Notes
Presentation Notes
Whooping crane and Least Sturgeon.  ES on Platte RiverBiOp will lay out conditions that must be taken to mitigate any affect on endangered species or its habitat.  

Piping plover, Preble's jumping mouse



Bureau of Reclamation

e Established in 1902 with the mission to “reclaim” (develop)
the West.

. qunstructed more than 600 dams and reservoirs and 8,000
miles
of irrigation canals.

e Established Reclamation projects contracting with water
user groups (conservancy and irrigation districts) 24
projects in Colorado (repayment obligation).

e Second largest producer of hydro power in the West.


Presenter Notes
Presentation Notes
Established in 1902, the Bureau of Reclamation is best known for the dams, powerplants, and canals it constructed in the 17 western states. These water projects led to homesteading and promoted the economic development of the West. Reclamation has constructed more than 600 dams and reservoirs including Hoover Dam on the Colorado River (top left)and Grand Coulee on the Columbia River (bottom right).  In the Hoover Dam picture you can see what we call the bathtub ring caused by less flows going into the reservoir known as Lake Mead.


Resolving Controversies
Between States

1. Direct Legislation by Congress.

2. File original action in U.S. Supreme
Court pursuant to Article Ill Section 2
of Constitution. 2 decrees (Laramie
River and North Platte)

3. Compact between states, usually
approved by Congress under
Compact Clause (Article I, Section 10
in U.S. Constitution).


Presenter Notes
Presentation Notes
Congress has the ability to pass laws and could do something but its highly unlikely.

Article III, Section 2 of the U.S. Constitution grants each state the right to seek redress from legal wrongs before the Supreme Court.  One state may sue another in what is called an original action because and is the only time the U.S. Supreme Court acts as a trial court. This method is expensive, cumbersome and usually takes several years if not decades to reach a conclusion.

     The Supreme Court entered a decree limiting the amount of diversions in Colorado.  Nebraska sued Wyoming and Colorado on similar issues on the North Platte River.  There the Court again limited the amount of diversions in Colorado and Wyoming.  Wyoming v Colorado (Laramie River Decree) 1922, amended 1957;  Nebraska v. Wyoming (North Platte Decree) (1945)��
3.  The third method of resolution of interstate controversies is provided for in the U.S. Constitution in Article I, Section 10, Clause 3, known as the Compact Clause.  It authorizes state to enter into agreements with each other but it provides that Congress must consent to the compacts.  




Colorado Interstate Compacts

Amended
South Upper Animas-
Colorado Platte Republican Colorado LaPlata
River River River River Project
Compact Compact Compact Compact Compact
1922 1938 1944 1949
1922 1923 1942 1948 1969
La Plata Rio Grande Amended Arkansas
River Compact Costilla River
Compact Creek Compact

Compact



International Water Treaty

e 1945 Treaty with Mexico on Rio
Grande, Tijuana and Colorado Rivers.

* U.S. required to deliver a certain
amount of water to Mexico on
Colorado River and Mexico to U.S. on
Rio Grande.

e States get remainder to share.

* Cooperation during drought.


Presenter Notes
Presentation Notes
Finally, Colorado is also affected by an international Treaty with Mexico.  On the Colorado River and on the Rio Grande, the U.S. guarantees a certain amount of water will be delivered to Mexico.  That water come out first, before shared by the other States.  It is so automatic, that individual water users never really feel it.  There has been a lot of international cooperation with Mexico on the Colorado River of late and I hope to be able to share more of that with you at another time.  


estions




	State, Federal, & International Water Law
	Colorado Constitution�Article 16 
	Prior Appropriation Doctrine
	Slide Number 4
	Slide Number 5
	Administration Systems
	Slide Number 7
	Slide Number 8
	Colorado water is managed at the local level�
	Whiskey’s for Drinking,� Water is for Fighting
	Three Types of Groundwater
	Instream Flows
	Recreational In-Channel Diversion
	Water Quality Laws
	Federal Water Law 
	 Federal Reserved Water Rights Doctrine 
	Federal Agencies�
	Wild and Scenic Rivers Act�of 1968
	Cache La Poudre �Wild and Scenic River
	National Environmental Policy Act of 1970
	Clean Water Act of 1972
	Army Corps of Engineers
	Waters of the United States
	Endangered Species Act of 1973
	Bureau of Reclamation
	Resolving Controversies Between States
	Colorado Interstate Compacts
	International Water Treaty
	Slide Number 29

