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July 1981 

Dear Subscriber: 

Enclosed is Supplement No.5 (1981) for Colorado Water Quality 
Control and Administration: Laws and Regulations. 

Please make the following corrections: 

Replace the Roster in the front with the new one (the reorgani
zation of the Water Quality Control Commission, effective July 
1, 1981, will result in changes to the Roster - check with the 
Department of Health for those changes.) 

Table of Contents 

In Section B 

In Section C 

In Section E 

Replace Table of Contents with new one. 

Statutory Law 
Replace pages B-63/90 with pages B-63/90d 
(new Water Quality Control Act). 

Rules, Regulations and Standards 
Remove all of Section C, but retain tabs for 
future use. 
In the future, refer to The Code of Colorado 
Regulations (CCR) and its companion publication 
The Colorado Re ister (The Public Record Cor
poration, Denver, CO. The CCR is the official 
publication of administrative regulations of 
executive departments and agencies of the State 
of Colorado. The Colorado Register is published 
monthly and contains copies of all new or modi
fied rules and regulations of the State. Many 
public libraries subscribe to these publications. 

Replace pages E-107/152 with pages E 107/152n. 
Remove pages E-175/189 and replace with pages 
E-175/317. 

Please keep this and all future Supplement Instruction sheets in the 
front of the book to insure the book is up-to-date .. 



December 1978 

Dear Subscriber: 

Enclosed is Supplement No.4 (1978) for Colorado Water Quality Control 
and Administration: Laws and Regulations. 

Please make the following corrections: 

Replace the Roster in the front with the new one. 

Table of Contents - Replace pages xiv through xviii with xiv through 
xvi. 

In Section 8 

In Section C 

In Section E 

- Statutory Law 
Replace pages B-65/66 with the new ones 
(addition to 25-8-201) 
Replace pages B-107 through 8-110 with new ones 
(amendment to 25-9-105.5, addition of 25-9-106.5) 

- Rules, Regulations and Standards 
Replace pages C.l-l/1-2 (contents revised) 
Replace pages C.2-l through C.2-11 with pages 
C.2-1 through C.2-37 (section 2.1 amended, section 
2.2 added) 
Replace pages C.3-1 through C.3-56 with C.3-i through 
C.3-56 (section 3.1 amended, sections 3.8 and 3.10 
added) 
Replace pages C.5-3 through C.5-20 with pages C.5-3 
through C.5-29 (section 5.3 amended) 
Replace page C.6-1 with pages C.6-1 through C.6-23 
(Section 6.1 added) 
Add pages C.7-20 through C.7-22 (section 7.4 added) 
Replace pages C.8-7 through C.8-11 with pages C.8-7 
through C.8-11g (section 8.3 amended) 
Replace pages C.l0-l through C.l0-4 with new ones 
(section 10. 1 amended) 
Add Tab C-XI and pages C.ll-l through 11-6 
(new policies) 
Add Tab C-XII and pages C.12-1 through 12-16 
(new regulations) 

- Federal Water Pollution Control Law 
Replace pages E-I-l through E-I-91 with pages E-I-l 
through E-I-91.41 (law amended) 
Add Tab E-IV and pages E-107 through E-152 (new material) 
Add Tab E-V and pages E-153 through E-173 (new material) 
Add Tab E-VI and pages E-175 through E-189 (new material) 
To make Tabs E-IV, E-V and E-VI, cross out numbers on Tabs 
C-XIII, C-XIV and C-XV (extra tabs) and assign the new 
numbers 

Please keep this and all future Supplement Instruction sheets in the front 
of the book to insure the book is up-to-date. 



December 1977 

Dear Subscriber: 

Enclosed is Supplement No.3 (1977) for Colorado Water Quality Control 
and Administration: Laws and Regulations. 

Please make the following corrections: 

Replace the Roster in the front with the new one. 

Table of Contents - Replace pages iv through vii and xiv - xv with 
the new ones. 

In Section 8 

In Section C 

In Section F 

- Statutory Law 
Replace pages 8-29 through 39 with the new ones 
(miscellaneous changes and additions) 
Replace pages B-69 through 70 with B-69 - 70a 
(miscellaneous changes and additions) 
Replace pages B-75 through 80 with B-75 - 80b 
(miscellaneous changes and additions) 
Replace pages B-83 through 84 with new ones 
(miscellaneous changes) 
Replace pages (B-87 through 90 with new ones 
(miscellaneous changes and additions) 
Replace pages B-204 through 205 with new ones 
(miscellaneous changes) 
Replace pages B-208 through 209 with new ones 
(miscellaneous changes) 

- Rules, Regulations and Standards 
Remove the entire contents of section C and replace 
with the new pages using only Tabs C-I through C-X. 
Please keep the remaining C tabs for future use. 

- References 
Replace the Reference page {F-l} 

Please keep this and all future Supplement Instruction sheets in the 
front of the book to insure the book is up-to-date. 



any State or States, and of the discharges of any sewage, industrial 
wastes, or substance which may adversely affect such waters. 

(b) (1) In the survey of planning of any reservoir by 
the Corps of Engineers, Bureau of Reclamation, or other Federal agency, 
consideration shall be given to inclusion of storage for regulation of 
streamflow, except that any such storage and water releases shall not 
be provided as a substitute for adequate treatment or other methods of 
controlling waste at the source. 

(2) The need for and the value of storage or regulation of streamflow 
(other than for water quality) including but not limited to navigation, 
salt water intrusion, recreation, esthetics, and fish and wildlife, 
shall be determined by the Corps of Engineers, Bureau of Reclamation, 
or other Federal agencies. 

(3) The need for, the value of, and the impact of, storage for 
water quality control shall be determined by the Administrator, and 
his views on these matters shall be set forth in any report or pre
sentation to Congress proposing authorization or construction of any 
reservoir including such storage. 

(4) The value of such storage shall be taken into account in 
determining the economic value of the entire project of which it is a 
part, and costs shall be allocated to the purpose of regulation of 
streamflow in a manner which will insure that all project purposes, 
share equitably in the benefits of mUltiple-purpose construction. 

(5) Costs of regulation of streamflow features incorporated in 
any Federal reservoir or other impoundment under the provisions of this 
Act shall be determined and the beneficiaries identified and if the 
benefits are widespread or national in scope, the costs of such 
features shall be nonreimbursable. 

(6) No license granted by the Federal Power Commission for a 
hydroelectric power project shall include storage for regulation of 
streamflow for the purpose of water quality control unless the Admin
istrator shall recommend its inclusion and such reservoir storage 
capacity shall not exceed such proportion of the total storage required 
for the water quality control plan as the drainage area of such 
reservoir bears to the drainage area of the river basin or basins 
involved in such water quality control plan. 

(c) (1) The Administrator shall, at the request of the 
Governor of a State, or a majority of the Governors when more than one 
State is involved, make a grant to pay not to exceed 50 per centum of 
the administrative expenses of a planning agency for a period not to 
exceed three years, which period shall begin after the date of enact
ment of the Federal Water Pollution Control Act Amendments of 1972, if 
such agency provides for adequate representation of appropriate State, 
interstate, local, or (when appropriate) international interests in the 
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basin or portion thereof involved and is capable of developing an effective, 
comprehensive water quality control plan for a basin or portion thereof. 

(2) Each planning agency receiving a grant under this subsection 
shall develop a comprehensive pollution control plan for the basin or 
portion thereof which--

(A) is consistent with any applicable water quality standards, 
effluent and other limitations, and thermal discharge regulations established 
pursuant to current law within the basin; 

(B) recommends such treatment works as will provide the most 
effective and economical means of collection, storage, treatment, and 
elimination of pollutants and recommends means to encourage both 
municipal and industrial use of such works; 

(C) recommends maintenance and improvement of water quality 
within the basin or portion thereof and recommends methods of adequately 
financing those facilities as may be necessary to implement the plan; and 

(0) as appropriate, is developed in cooperation with, and is 
consistent with any comprehensive plan prepared by the Water Resources 
Council, any areawide waste management plans developed pursuant to 
section 208 of this Act, and any State plan developed pursuant to section 
303(e) of this Act. 

(3) For the purposes of this sUbsection the term "basin" includes, 
but is not limited to, rivers and their tributaries, streams, coastal 
waters, sounds, estuaries, bays, lakes, and portions thereof, as well 
as the lands drained thereby_ 

(d) The Administrator, after consultation with the States, 
and River Basin Commissions established under the Water Resources Planning 
Act, shall submit a report to Congress on or before July 1, 1978, which 
analyzes the relationship between programs under this Act, and the 
programs by which State and Federal agencies allocate quantities of 
water. Such report shall include recoTl111endations concerning the policy 
in section 101(g) of the Act to improve coordination of efferts to 
reduce and eliminate pollution in concert with programs for managing 
water resources. 

Interstate Cooperation 
and Uniform Laws 

Sec. 103. (a) The Administrator shall encourage cooperative activities 
by the States for the prevention, reduction, and elimination of pollution, 
encourage the enactment of improved and, so far as practicable, uniform 
State laws relating to the prevention, reduction, and elimination of pol
lution; and encourage compacts between States for the prevention and 
control of pollution. 
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(b) The consent of the Congress is hereby given to two or 
more States to negotiate and enter into agreements or compacts, not in 
conflict with any law or treaty of the United States, for (1) cooperative 
effort and mutual assistance for the prevention and control of pollution 
and the enforcement of their respective laws relating thereto, and (2) 
the establishment of such agencies, joint or otherwise, as they may 
deem desirable for making effective such agreements and compacts. No 
such agreement or compact shall be binding or obligatory upon any State 
a party thereto unless and until it has been approved by the Congress. 

Research, Investigations, Training, 
and Information 

Sec. 104. (a) The Administrator shall establish national programs 
for the prevention, reduction, and elimination of pollution and as 
part of such programs shall--

(1) in cooperation with other Federal, State, and local agencies, 
conduct and promote the coordination and acceleration of, research, 
investigations, experiments, training, demonstrations, surveys, and 
studies relating to the causes, effects, extent, prevention, reduction, 
and elimination of pollution; 

(2) encourage, cooperate with, and render technical services to 
pollution control agencies and other appropriate public or private 
agencies, institutions, and organizations, and individuals, including 
the general public, in the conduct of activities referred to in para
graph (1) of this subsection; 

(3) conduct, in cooperation with State water pollution control 
agencies and other interested agencies, organizations and persons, 
public investigations concerning the pollution of any navigable waters, 
and report on the results of such investigations; 

(4) establish advisory committees composed of recognized experts 
in various aspects of pollution and representatives of the public to 
assist in the examination and evaluation of research progress and 
proposals and to avoid duplication of research; 

(5) in cooperation with the States, and their political subdivisions, 
and other Federal agencies establish, equip, and maintain a water 
quality surveillance system for the purpose of monitoring the quality 
of the navigable waters and ground waters and the contiguous zone and 
the oceans and the Administrator shall, to the extent practicable, 
conduct such surveillance by utilizinq the resources of the National 
Aeronautics and Space Administration,-the National Oceanic and Atmospheric 
Administration, the Geoloqical Survey, and the Coast Guard, and shall 
report on such quality in-the report required under subsection (a) of 
section 516; and 
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(6) initiate and promote the coordination and acceleratlon OT research 
designed to develop the most effective practicable tools and techniques 
for measuring the social and economic costs and benefits of activities 
which are subject to regulation under this Act; and shall transmit a 
report on the results of such research to the Congress not later than 
January 1, 1974. 

(b) In carrying out the provisions of subsection (a) of 
this section the Administrator is authorized to--

(1) collect and make available, through publications and other 
appropriate means, the results of and other information, including 
appropriate recommendations by him in connection therewith, pertaining 
to such research and other activities referred to in paragraph (1) 
of subsection (a); 

(2) cooperate with other Federal departments and agencies, State 
water pollution control agencies, interstate agencies, other public 
and private agencies, institutions, organizations, industries involved, 
and individuals, in the preparation and conduct of such research and 
other activities referred to in paragraph (1) of subsection (a); 

(3) make grants to State water pollution control agencies, inter
state agencies, other public or nonprofit private agencies, institutions, 
organizations, and individuals, for purposes stated in paragraph (1) 
of subsection (a) of this section; 

(4) contract with public or private agencies, institutions, organ
izatlons, and individuals, without regard to sections 3648 and 3709 of 
the Revised Statutes (31 U.S.C. 529; 41 U.S.C. 5), referred to in 
paragraph (1) of subsection (a); 

(5) establish and maintain research fellowships at public or non
profit private educational institutions or research organizations; 

(6) collect and disseminate, in cooperation with other Federal 
departments and agencies, and with other public or private agencies, 
institutions, and organizations having related responsibilities, basic 
data on chemical, physical, and biological effects of varying water 
quality and other information pertaining to pollution and the prevention, 
reduction, and elimination thereof; and 

(7) develop effective and practical processes, methods, and prototype 
devices for the prevention, reduction, and elimination of pollution. 

(c) In carrying out the provisions of subsection (a) of 
this section the Administrator shall conduct research on, and survey 
the results of other scientific studies on, the harmful effects on the 
health or welfare of persons caused by pollutants. In order to avoid 
duplication of effort, the Administrator shall, to the extent practi
cable, conduct such research in cooperation with and through the 
facilities of the Secretary of Health, Education, and Welfare. 
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(d) In carrying out the prOV1Slons of this section the 
Administrator shall develop and demonstrate under varied conditions 
(including conducting such baS1C and applled research, studies, and 
experiments as may be necessary: 

(1) Practicable means of treating municipal sewage, and other 
waterborne wastes to implement the requirements of section 201 of 
this Act; 

t2) Improved methods and procedures to identify and measure the 
effects of pollutants, including those pollutants created by new 
technological developments; and 

(3) Methods and procedures for evaluating the effects on water 
quality of augmented streamflows to control pollution not susceptible 
to other means of prevention, reduction, or elimination. 

(e) The Administrator shall establish, equip, and maintain 
field laboratory and research facilities, including, but not limited 
to, one to be located in the northeastern area of the United States, 
one in the Middle Atlantic area, one in the southeastern area, one in 
the midwestern area, one in the southwestern area, one in the Pacific 
Northwest, and one in the State of Alaska, for the conduct of research, 
investigations, experiments, field demonstrations and studies, and 
training relating to the prevention, reduction and elimination of 
pollution. Insofar as practicable, each such facility shall be located 
near institutions of higher learning in which graduate training in 
suc~ research might be carried out. In conjunction with the development 
of criteria under section 403 of this Act, the Administrator shall 
construct the facilities authorized for the National Marine Water 
Quality Laboratory established under this subsection. 

(f) The Administrator shall conduct research and technical 
development work, and make studies, with respect to the quality of the 
waters of the Great Lakes, including an analysis of the present and 
projected future water quality of the Great Lakes under varying condi
tions of waste treatment and disposal, an evaluation of the water 
quality needs of those to be served by such waters, an evaluation of 
municipal, industrial, and vessel waste treatment and disposal practices 
with respect to such waters, and a study of alternate means of solving 
pollution problems (including additional waste treatment measures) with 
respect to such waters. 

(g) (1) For the purpose of providing an adequate supply 
of trained personnel to operate and maintain existing and future treat
ment works and related activities, and for the purpose of enhancing 
substantially the proficiency of those engaged in such activities, the 
Administrator shall finance pilot programs, in cooperation with State 
and interstate agencies, municipalities, educational institutions, and 
other organizations and individuals, of manpower development and train
ing and retaining of persons in, on entering into, the field of operation 
and maintenance of treatment works and related activities. Such program 
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and any funds expended for such a program shall supplement, not supplant, 
other manpower and training programs and funds available for the purposes 
of this paragraph. The Administrator is authorized under such terms and 
conditions as he deems appropriate, to enter into agreements with one or 
more States, acting jointly or severally, or with other public or private 
agencies or institutions for the development and implementation of such 
a program. 

(2) The Administrator is authorized to enter into agreements with 
public and private agencies and insitutions, and individuals to develop 
and maintain an effective system for forecasting the supply of, and 
demand for, various professional and other occupational categories 
needed for the prevention, reduction, and elimination of pollution in 
each region, State, or area of the United States and, from time to time, 
to publish the results of such forecasts. 

(3) In furtherance of the purposes of this Act, the Administrator is 
authorized to--

(A) make grants to public or private agencies and institutions 
and to individuals for training projects, and provide for the conduct 
of training by contract with public or private agencies and institutions 
and with individuals without regard to sections 3648 and 3709 of the 
Revised Statutes; 

(B) establish and maintain research fellowships in the Environ
mental Protection Agency with such stipends and allowances, including 
travel and subsistence expenses, as he may deem necessary to procure the 
assistance of the most promising research fellows; and 

(C) provide, in addition to the program established under para
graph (1) of this subsection, training in technical matters relating 
to the causes, prevention, reduction, and elimination of pollution for 
personnel of public agencies and other persons with suitable qualifications. 

(4) The Administrator shall submit, through the President, a report 
to the Congress not later than December 31, 1973, summarizing the actions 
taken under this subsection and the effectiveness of such actions, and 
setting forth the number of persons trained, the occupational categories 
for which training was provided, the effectiveness of other Federal, 
State, and local training programs in this field, together with estimates 
of future needs, recommendations on improving training programs, and 
such other information and recommendations, including legislative recom
mendations, as he deems appropriate. 

(h) The Administrator is authorized to enter into contracts 
with, or make grants to, public or private agencies and organizations 
and individuals for (A) the purpose of developing and demonstrating new 
or improved methods for the prevention, removal, reduction, and elimina
tion of pollution in lakes, including the undesirable effects of nutrients 
and vegetation, and (B) the construction of publicly owned research 
facilities for such purpose. 
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(i) The Administrator, in cooperation with the Secretary 
of the department in which the Coast Guard is operating, shall 

(1) engage in such research, studies, experiments, and demonstrations 
as he deems appropriate, relative to the removal of oil from any waters 
and to the prevention, control, and elimination of oil and hazardous 
substances pollution; 

(2) publish from time to time the results of such activities; and 

(3) from time to time, develop and publish in the Federal Register 
specifications and other technical information on the various chemical 
compounds used in the control of oil and hazardous substances spills. 

In carrying out this subsection, the Administrator may enter into 
contracts with, or make grants to, public or private agencies and 
organizations and individuals. 

(j) The Secretary of the department in which the Coast 
Guard is operating shall engage in such research, studies, experiments, 
and demonstrations as he deems appropriate relative to equipment which 
is to be installed on board a vessel and is designed to receive, retain, 
treat, or discharge human body wastes and the wastes from toilets and 
other receptacles intended to receive or retain body wastes with par
ticular emphasis on equipment to be installed on small recreational 
vessels. The Secretary of the department in which the Coast Guard is 
operating shall report to Congress the results of such research, studies, 
experiments, and demonstrations prior to the effective date of any 
regulations established under section 312 of this Act. In carrying out 
this subsection the Secretary of the department in which the Coast 
Guard is operating may enter into contracts with, or make grants to, 
public or private organizations and individuals. 

(k) In carrying out the provisions of this section relat
ing to the conduct by the Administrator of demonstration projects and 
the development of field laboratories and research facilities, the 
Administrator may acquire land and interests therein by purchase, with 
appropriated or donated funds, by donati.on, or by exchange for acquired 
or public lands under his jurisdiction which he classifies as suitable 
for disposition. The values of the properties so exchanged either shall 
be approximately equal, or if they are not approximately equal, the 
values shall be equalized by the payment of cash to the grantor or to 
the Administrator as the circumstances require. 

(1) (1) The Administrator shall, after consultation with 
appropriate local, State, and Federal agencies, public and private 
organizations, and interested individuals, as soon as practicable but 
not later than January 1, 1973, develop and issue to the States for 
the purpose of carrying out this Act the latest scientific knowledge 
available in indicating the kind and extent of effects on health and 
welfare which may be expected from the presence of pesticides in the 
water in varying quantities. He shall revise and add to such information 
whenever necessary to reflect developing scientific knowledge. 
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(2) The President shall, in consultation with appropriate local, 
State, and Federal agencies, public and private organizations, and 
interested individuals, conduct studies and investigations of methods 
to control the release of pesticides into the environment which study 
shall include examination of the persistency of pesticides in the water 
environment and alternatives thereto. The President shall submit 
reports, from time to time, on such investigations to Congress together 
with his recommendations for any necessary legislation. 

(m) (1) The Administrator shall, in an effort to prevent 
degradation of the environment from the disposal of waste oil, conduct 
a study of (A) the generation of used engine, machine, cooling, and 
similar waste oil, including quantities generated, the nature and 
quality of such oil, present collecting methods and disposal practices, 
and alternate uses of such oil; (8) the long-term, chronic biological 
effects of the disposal of such waste oil; and (C) the potential market 
for such oils, including the economic and legal factors relating to the 
sale of products made from such oils, the level of subsidy, if any, 
needed to encourage the purchase by public and private nonprofit agencies 
of products from such oil, and the practicability of Federal procurement, 
on a priority basis, of products made from such oil. In conducting 
such study, the Administrator shall consult with affected industries 
and other persons. 

(2) The Administrator shall report the preliminary results of such 
study to Congress within six months after the date of enactment of the 
Federal Water Pollution Control Act Amendments of 1972, and shall submit 
a final report to Congress within 18 months after such date of enactment. 

(n) (1) The Administrator shall, in cooperation with the 
Secretary of the Army, the Secretary of Agriculture, the Water Resources 
Council, and with other appropriate Federal, State, interstate, or local 
public bodies and private organizations, institutions, and individuals, 
conduct and promote, encourage contributions to, continuing comprehensive 
studies of the effects of pollutio~ including sedimentation, in the 
estuaries and estuarine zones of the United States on fish and wildlife, 
on sport and commercial fishing, on recreation, on water supply and 
water power, and on other beneficial purposes. Such studies shall also 
consider the effect of demographic trends, the exploitation of mineral 
resources and fossil fuels, land and industrial development, navigation, 
flood and erosion control, and other uses of estuaries and estuarine zones 
upon the pollution of the waters therein. 

(2) In conducting such studies, the Administrator shall assemble, 
coordinate, and organize all existing pertinent information on the 
Nation's estuaries and estuarine zones; carry out a program of investi
gations and surveys to supplement existing information in representative 
estuaries and estuarine zones; and identify the problems and areas where 
further research and study are required. 

(3) The Administrator shall submit to Congress, from time to time, 
reports of the studies authorized by this subsection but at least one 
such report during any six-year period. Copies of each such report shall 
be made available to all interested parties, public and private. 
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SUBSCRIPTION FORM 

The initial costs of this volume to non-subscribers of the County 

Information Service Is $15.00. Subscribers to the Service may purchase 

the Compilation for $10.00. 

In order to insure that each purchaser of the Colorado Water 

Quality Control and Administration Compilation receives the current 

laws, regulations and changes to existing laws, It Is necessary that a 

charge of $5.00 per year be assessed. This will insure that subscribers 

to the County Information Service receive current information as it 

becomes available as well as special interpretive reports. 

~------------------------~---------~-------------------------------------------------------.---

Hail to: 

Or. Warren L. Trock 
Office of the Director 
Oepartment of Economics 
B307 Social Science Building 
Colorado State University 
Fort Collins, Colorado 80523 

I hereby authorize Colorado State University to btll me $5.00 
per year In order to continue receiving current information to maIntain 
an up-to-date Compilation of Colorado Water Quality Laws and Regulations. 

Name -----------------------------------
Address --------------------------------

zip 

Organization --------------------------
Date --------------------

Please indicate further specific 
data needs, comments or suggestions: 



Foreword 

Water quality control, like the management of water quantity and other 

natural resources, is of primary concern to the State of Colorado. Many 

legislative enactments and amendments have taken place since the original 

water Pollution Control Act was passed in 1966. The Water Pollution Control 

Commission, created to implement that law, developed and adopted many rules 

and regulations for specific pollution problems and prggrams. The Water 

Quality Act, passed in 1973, changed the concept of water pollution control 

and re-established the Commission as the Water Quality Control Commission. 

Municipal, industrial, agricultural, and recreational sectors of the economy 

are integral parts of the water quality management impacts affected by the 

laws and control functions of the Commission. 

This volume is a compilation of the state water pollution control and 

related legislation; rules, regulations, and guidelines promulgated by the 

Water Quality Control Commission; judicial decisions; Federal Water Pollution 

Control Act amendments of 1972; and significant regulations. 

The compilation will be kept current through the use of periodic supple

ments and instructions for insertions. These numbered supplements will 

contain laws amended, added, or revised; rules and regulations adopted or 

cases decided relevant to water pollution control. Major sections and sub

sections have been tabulated to permit ready removal of dated material and 

inclusion of new information. Each subscriber will receive the supplements 

by completing and sending in the Supscription Form which follows the Foreword. 

It is hoped that state officials, lawyers, engineers, businessmen, and 

others who are concerned with or affected by water quality control may find 

this compilation a valuable addition to their libraries and a useful tool in 

keeping abreast of the water pollution control efforts and laws in the state. 



The major impetus and financial support for this publication was pro

vided by the Office of Water Resources Research through a project entitled 

"Economic and Institutional Analysis of Water Quality Standards and Management." 

This compilation has been reviewed and endorsed by the Colorado Water 

Quality Control Commission. We express our appreciation to the Commission 

for their cooperation in examining the contents to insure that all relevant 

materials have been included and for providing the rules and regulations as 

adopted. 

Appreciation is extended to the other principal investigators on the 

project, Drs. K. C. Nobe, Chainnan, and R. A. Young, Professor, of the 

Department of Economics, Colorado State University. In addition to the 

project sponsor and team, we wish to thank Dr. Norman Evans, Director of 

the Environmental Resources Center, for contributing to the publication's 

costs and for reviewing the draft compilation and the Colorado Cooperative 

Extension Service for providing financial assistance and the manpower bases 

through the Center of Economic Education from which the compilation and 

supplements will be distributed. 

This compilation is a contribution to the County Information Service, 

located in the Department of Economics. A companion volume entitled 

Colorado Water Laws: A Compilation of Statutes, Regulations, Compacts and 

Selected Cases is also available from the County Information Service. 

Questions regarding this compilation or other volumes in the County 

Data Book Series should be directed to: 

Office of the Director 
County Information Service 
Department of Economics 
Colorado State University 
Fort Collins, Colorado 80523. 

George E. Radosevich 
April 1974 
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TITLE 24 

GOVERNMENT - STATE 

ARTICLE 65 

Colorado Land Use Act 

24-65-101. Short title.--This article shall be known and may be cited 
as the ItColorado Land Use Act". 

24-65-102. Legislative declaration.--
(1) The general assembly finds and declares that the rapid growth 

and development of the state and the resulting demands on its land 
resources make new ard innovative measures necessary to encourage planned 
and orderly land use development; to provide for the needs of agriculture, 
forestry, industry, business, residential communities, and recreation 
in future growth; to encourage uses of land and other natural resources 
which are in accordance with their character and adaptability; to 
conserve soil, water, and forest resources; to protect the beauty of 
the landscape; and to promote the efficient and economical use of public 
resources. The general assembly further finds and declares that there 
is an increasing mutuality of interest and responsibility between the 
various levels of government in the state which calls for coordinate 
and unified policies in planning for growth and development in the 
interests of order and economy and that the most effective means of 
attaining the objects set forth in this article is the adoption of 
the statewide system of land use. 

(2) In order to provide the leadership necessary to meet the objectives 
of this article, the general assembly authorizes the Colorado land use 
commission to develop and hold hearings upon state land use plans and 
maps and related implementation techniques. It is the intent of the 
general assembly that land use,. land use planning, and quality of 
development are matters in which the state has responsibility for the 
health, welfare, and safety of the people of the state and for the 
protection of the environment of the state. 

24-65-103. Establishment of commission.--
(1) (a) There is hereby established, within the office of the 

governor, the Colorado land use commission, referred to in this article 
as the "commission". The commission shall consist of nine members who 
shall be appointed in the manner and shall serve for terms as set forth 
in this section. The commission shall assume its duties June 1, 1970, 
and all terms of commission members shall commence on that date. 

(b) Five members shall be appointed by the governor, one from 
each congressional district, one of whom shall reside west of the conti
nental divide, but no more than three members shall be from anyone 
major" pol itical party. Appointments made to take effect on January 1, 
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1973, shall be made in accordance with section 24-1-135, and thereafter 
the terms of office of the members appointed under this paragraph (b) 
shall be five years. Any vacancies shall be filled by appointment of 
the governor for the unexpired term. 

(c) The governor shall also appoint four members who shall 
serve at his pleasure, one of whom shall reside in southwest Colorado 
and one in northwest Colorado. 

(2) The commission shall elect a chairman from among its members. 
The members shall receive no compensation for their service on the 
commission but shall be reimbursed for their actual and necessary 
expenses incurred in the performance of their duties. 

(3) The commission is authorized to utilize its own staff or to 
contract for services in the performance of its duties. The departments 
and agencies of state and local government shall make available to the 
commission such data and information as are necessary for it to perform 
its duties. The commission may receive and utilize funds from federal 
or other governmental agencies and grants and gifts from any other 
sources. It shall adopt rules for its conduct and maintain a public 
record of its activities, accomplishments, and recommendations. 

24-65-104. Duties of the commission - temporary emergency power.-
(1) (a) In order to carry out the purposes of this article, the 

commission is authorized and directed to develop, hold hearings upon, 
and submit to the general assembly a progress report by February 1, 
1972, an interim plan by September 1, 1972, and a final land use 
planning program by December 1, 1973. All such submittals shall relate 
to a total land use planning program for the state of Colorado and 
shall include related implementation techniques, which may include but 
need not be limited to an environmental matrix, management matrix, 
growth monitoring system, and impact model. In developing the land 
use planning program, the commission shall utilize and recognize, to 
the fullest extent possible, all existing uses, plans, policies, 
standards, and procedures affecting land use at the local, state, and 
federal levels and particularly note where, in its opinion, deficiencies 
exist. The land use planning program shall also specify development 
policy and procedures for the future. 

(b) In developing its land use planning program, the commission 
shall recognize that the decision-making authority as to the character 
and use of land shall be at the lowest level of government possible 
consistent with the purposes of this article. In this regard, the 
commission may establish criteria by which land use management problems 
will be classified as matters of state concern, matters of regional 
concern, matters of local concern, or such other classification as the 
commission may deem necessary and proper. Furthermore, the commission 
shall specifically include in its land use planning program the roles, 
responsibilities, and authority of the various levels and agencies of 
government. 
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(c) The comnlission shall appoint, with approval of the governor, 
and consult with an advisory committee in the preparation of the land 
use planning program. Such advisory committee shall exist until January 
10, 1974, and shall include but need not be limited to one representative 
of each of the following interests: Utilities, communication, trans
portation, petroleum, municipal government, county government, regional 
planning commissions, conservation, livestock, construction, Negro 
community, Mexican-American community, mining, industry, agriculture, 
land development, recreation, timber, real estate, and water, but at 
least one member of the advisory committee shall be appOinted from each 
planning region of the state designated by the division of planning. 

(d) Four members of the general assembly shall also be appointed 
to the advisory committee to the commission to serve until January 10, 
1974. Two members shall be appointed by the speaker of the house of 
representatives, one member from each of the two major political parties; 
and two members shall be appointed by the president of the senate, one 
member from each of the two major political parties. 

(e) In the preparation of the land use planning program, the 
commission shall hold such public hearings as it deems necessary, but 
in any event at least one meeting shall be held in each planning region 
of the state designated by the division of planning. 

(2) (a) Whenever in the normal course of its duties as set forth 
in this article the commission determines that there is in progress or 
proposed a land development activity which constitutes a danger of 
irreparable injury, loss, or damage of serious and major proportions 
to the public health, welfare, or safety, the commission shall immediately 
give written notice to the board of county commissioners of each county 
involved of the pertinent facts and dangers with respect to such activity. 
If the said board of county commissioners does not remedy the situation 
within a reasonable time, the commission may request the governor to 
review such facts and dangers with respect to such activity. If the 
governor grants such request, such review shall be conducted by the 
governor at a meeting with the commission and the boards of county 
commissioners of the counties involved. If, after such review, the 
governor determines that such activity does constitute such a dange~, 
the governor may direct the commission to issue its written cease and 
desist order to the person in control of such activity. Such order 
shall require that such person immediately discontinue such activity. 
If such activity, notwithstanding such order, is continued, the com
mission may apply to the district court for the county in which such 
activity is located for a temporary restraining order, preliminary 
injunction, or permanent injunction, as provided for in the Colorado 
rules of civil procedure. Any such action shall be given procedence 
over all other matters pending in such district court. The institution 
of such action shall confer upon said district court exclusive juris
diction to determine finally the subject matter thereof. 

(b) In the event the commission issues such cease and desist 
order or a district court issues such a temporary restraining order, 
pt~eliminary injunction, or permanent injunction, the commission shall 
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proceed immediately to establish the planning criteria necessary to 
eliminate or avoid such danger. The appropriate local governmental 
agency shall then take immediate action to implement the aforementioned 
planning criteria. 

(c) Where such a land development activity is located wholly 
within a city, city and county, or town, the city councilor board of 
trustees shall have such jurisdiction and be subject to such require
ments of this subsection (2) as are otherwise applicable to the board 
of county commissioners. 

24-65-105. Model resolutions - subdivisions - improvement notices.-
(1) The commission shall, after consultation with its advisory 

committee, develop model resolutions to serve as guidelines for county 
planning commissions in developing the subdivision regulations required 
by section 30-28-133, C.R.S. 1973. Such resolutions shall be developed 
prior to January 1, 1972. Such model resolutions shall include pro
visions for criteria, standards, technical processes, and operational 
procedures as required by section 30-28-133, C.R.S. 1973, or as may be 
required by any other law setting or authorizing state standards for 
subdivisions. 

(2) (a) The commission shall, after consultation with its advisory 
committee, develop model resolutions to serve as guidelines for boards 
of county commissioners, city councils, town boards, and special districts 
and authorities in developing land uses and construction controls with-
in designated floodways. 

(b) The commission shall, in its progress report, due February 
1, 1972, designate critical areas in the state where a one hundred-year 
(storm return frequency) floodway should be identified and shall aid 
the state agencies and local governments having jurisdiction over such 
critical areas in adopting a program for such identification. The 
purpose of identifying a floodway is to insure that life and property 
are protected, that the expenditure of public funds to clean up flood 
damage is kept to a minimum, that a high volume of water runoff can be 
accommodated, and that impediments to this flow are held to a minimum. 
The commission shall designate critical conservation and recreation 
areas and recommend state involvement in land use in such areas. 

(c) The commission shall include a report on land uses and 
construction within floodways in its interim and final land use planning 
programs. 
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TITLE 24 

GOVERNMENT - STATE 

ARTICLE 65.1 

Areas and Activities of State Interest 

PART 1 

GENERAL PROVISIONS 

24-65.1-101. Legislative dec1aration.--
(1) In addition to the legislative declaration contained in section 

24-65-102, the general assembly finds and declares that: 

(a) The protection of the utility, value, and future of all 
lands within the state, including the public domain as well as privately 
owned land, is a matter of the public interest; 

(b) Adequate information on land use and systematic methods of 
definition, classification, and utilization thereof are either lacking 
or not readily available to land use decision makers; 

(c) It is the intent of the general assembly that land use, land 
use planning, and quality of development are matters in which the state 
has responsibility for the health, welfare, and safety of the people 
of the state and for the protection of the environment of the state. 

(2) It is the purpose of this article that: 

(a) The general assembly shall describe areas which may be of 
state interest and activities which'may be of state interest and 
establish criteria for the administration of such areas and activities; 

(b) Local governments shall be encouraged to designate areas 
and activities of state interest and, after such designation, shall 
administer such areas and activities of state interest and promulgate 
guidelines for the administration thereof; and 

(c) Appropriate ~tate agencies shall assist local governments 
to identify, designate, and adopt guidelines for administration of 
matters of state interest. 
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24-65.1-102. General definitions.--As used in this article, unless 
the context otherwise requires: 

(1) "Development" means any construction or activity which changes 
the basic character or the use of the land on which the construction 
or activity occurs. 

(2) "Loca1 government" means a municipality or county. 

(3) "Local pennit authority" means the governing body of a local 
government with which an application for development in an area of 
state interest or for conduct of an activity of state interest must 
be filed for the designee thereof. 

(4) "Matter of state interest" means an area of state interest or 
an activity of state interest or both. 

(5) "Municipality" means a home rule or statutory city, town, or 
city and county or a territorial charter city. 

(6) IIPerson ll means any individual, partnership, corporation, 
association, company, or other public or corporate body, including the 
federal government, and includes any political subdivision, agency, 
instrumentality, or corporation of the state. 

24-65.1-103. Definitions pertaining to natural hazards.--As used in 
this article, unless the context otherwise requires: 

(1) IIAspect" means the cardinal direction the land surface faces, 
characterized by north-facing slopes generally having heavier vegetation 
cover. 

(2) IIAvalanche ll means a mass of snow or ice and other material which 
may become incorporated therein as such mass moves rapidly down a 
mountain slope. 

(3) IICorrosive soil" means soil which contains soluble salts which 
may produce serious detrimental effects in concrete, metal, or other 
substances that are in contact with such soil. 

(4) IIDebris-fan floodplain" means a floodplain which is located at 
the mouth of a mountain valley tributary stream as such stream enters 
the valley floor. 

(5) "Dry wash channel and dry wash floodplain" means a small watershed 
with a very high percentage of runoff after torrential rainfall. 

(6) "Expans i ve soi 1 and rock II means soi 1 and rock whi ch contai ns 
clay and which expands to a significant degree upon wetting and sh~inks 
upon drying. 

(7) IIF1oodplain" means an area adjacent to a stream, which area is 
subject to flooding as the result of the occurrence of an intennediate 
regional flood and which area thus is so adverse to past, current, or 
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foreseeable construction or land use as to constitute a significant 
hazard to public health and safety or to property. The term includes 
but is not limited to: 

(a) Mainstream floodplains; 

(b) Debris-fan floodplains; and 

(c) Dry wash channels and dry wash floodplains. 

(8) "Geologic hazard" means a geologic phenomenon which is so 
adverse to past, current, or foreseeable construction or land use as 
to constitute a significant hazard to public health and safety or to 
property. The tenn includes but is not limited to: 

(a) Avalanches, landslides, rock falls, mudflows, and unstable 
or potentially unstable slopes; 

(b) Seismic effects; 

(c) Radioactivity; and 

(d) Ground subsidence. 

(9) "Geologic hazard areal! means an area which contains or is directly 
affected by a geologic hazard. 

(10) "Ground subs i dence" means a process characteri zed by the 
downward displacement of surface material caused by natural phenomena 
such as removal of underground fluids, natural consolidation, or 
dissolution of underground minerals or by man-made phenomena such as 
underground mining. 

(11) IIMainstream floodplain" means an area adjacent to a perennial 
stream that is subject to periodic flooding. 

(12) "Mudflow ll means the downward movement of mud in a mountain 
watershed because of peculiar characteristics of extremely high sediment 
yield and occasional high runoff. 

(13) "Natural hazard" means a geologic hazard, a wildfire hazard, 
or a flood. 

(14) "Natural hazard area" means an area containing or di rectly 
affected by a natural hazard. 

(15) "Radioactivity" means a condition related to various types of 
radiation emitted by natural radioactive minerals that occur in natural 
deposits of rock, soil, and water. 

(16) II Sei smi c effects II means di rect and i ndi rect effects caused by 
an earthquake or an underground nuclear detonation. 
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(17) "Siltation" means a process which results in an excessive rate 
of removal of soil and rock materials from one location and rapid 
deposit thereof in adjacent areas. 

(18) IIS10pe" means the gradient of the ground surface which is 
definable by degree or percent. 

(19) "Unstable or potenti ally unstable slope ll means an area 
susceptible to a landslide, a mudflow, a rock fall, or accelerated creep 
of slope-forming materials. 

(20) "Wildfire behavior" means the predictable action of a wildfire 
under given conditions of slope, aspect, and weather. 

(21) "Wildfire hazard ll means a wildfire phenomenon which is so 
adverse to past, current, or foreseeable construction or land use as 
to constitute a significant hazard to public health and safety or to 
property. The term includes but is not limited to: 

(a) Slope and aspect; 

(b) Wildfire behavior characteristics; and 

(c) EXisting vegetation types. 

(22) IIWi 1 dfi re hazard area II means an area contai ni ng or di rectly 
affected by a wildfire hazard. 

24-65. 1-104. Defi ni ti ons pertai ni ng to other areas and act.i vi ties of 
state interest.--As used in this article, unless the context otherwise 
requi res: 

(1) "Airport" means any municipal or county airport or airport under 
the jurisdiction of an airport authority. 

(2) "Area around a key facil ity" means an area immediately and 
directly affected by a key facility. 

(3) "Arterial highway" means any limited-access highway which is 
part of the federal-aid interstate system or any limited-access higilway 
constructed under the supervision of the state department of highways. 

(4) IICollector highway" means a major thoroughfare serving as a 
corridor or link between municipalities, unincorporated population 
centers or recreation areas, or industrial centers and constructed under 
guidelines and standards established by, or under the supervision of, 
the state department of highways. Collector highway does not include 
a city street or local service road or a county road designed for local 
service and constructed under the supervision of local government. 

(5) IlDomestic water and sewage treatment system" means a wastewater 
treatment plant, water treatment plant, or water supply system, as 
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defined in section 25-9-102 (5), (6), and (7), C.R.S. 1973, and any system 
of pipes, structures, and facilities through which wastewater is collected 
for treatment. 

(6) "Historical or archaeological resources of statewide importance" 
means resources which have been officially included in the national 
register of historic places, designated by statute, or included in an 
established list of places compiled by the state historical society. 

(7) "Key facilities ll means: 

(a) Ai rports; 

(b) Major facilities of a public utility; 

(c) Interchanges involving arterial highways; 

(d) Rapid or mass transit terminals, stations, and fixed guideways. 

(8) IIMajor facilities of a public utility" means: 

(a) Central office buildings of telephone utilities; 

(b) Transmission lines, power plants, and substations of 
electrical utilities; and 

(c) Pipelines and storage areas of utilities providing natural 
gas or other petroleum derivatives. 

(9) IIMass transitU means a coordinated system of transit modes 
providing transportation for use by the general public. 

(10) "Mineral" means an inanimate constituent of the earth, in either 
solid, liquid, or gaseous state which, when extracted from the earth, is 
usable in its natural form or is capable of conversion into usable fonn 
as a metal, a metallic compound, a chemical, an energy source, a raw 
material for manufacturing, or construction material. This definition 
does not include surface or ground water subject to appropriation for 
domestic, agricultural, or industrial purposes, nor does it include 
geothermal resources. 

(11) "Mineral resource area" means an area in which minerals are 
located in sufficient concentration in veins, deposits, bodies, beds, 
seams, fields, pools, or otherwise, as to be capable of economic 
reco'very. The tenn includes but is not limited to any area in which 
there has been significant mining activity in the past, there is 
significant mining activity in the present, mining development is 
planned or in progress, or mineral rights are held by mineral patent 
or valid mining claim with the intention of mining. 

(12) "Natural resources of statewi de importance" is 1 im; ted to 
shorelands of major publicly-owned reservoirs and significant wildlife 
habitats in which the wildlife species, as identified by the division 
of wildlife of the department of natural resources, in a proposed area 
could be endangered. 
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(13) "New comnunities" means the major revitalization of existing 
municipalities or the establishment of urbanized growth centers in 
unincorporated areas. 

(14) "Rapid transitU means the element of a mass transit system 
involving a mechanical conveyance on an exclusive lane or guideway 
constructed solely for that purpose. 

24-66.1-105. Effect of article - public utilities.--

(1) With regard to public utilities, nothing in this article shall 
be construed as enhancing or diminishing the power and authority of 
municipalities, counties, or the public utilities commission. Any 
order, rule, or directive issued by any governmental agency pursuant 
to this article shall not be inconsistent with or in contravention of 
any decision, 'Order, or finding of the public utilities commission 
with respect to public convenience and necessity. The public utilities 
commission and public utilities shall take into consideration and, 
when feasible, foster compliance with adopted land use master plans of 
local governments, regions, and the state. 

(2) Nothing in this article shall be construed as enhancing or 
diminishing the rights and procedures with respect to the power of a 
public utility to acquire property and rights-of-way by eminent domain 
to serve public need in the most economical and expedient manner. 

24-65.1-106. Effect of article - rights of property owners - water 
rights.--

(1) Nothing in this article shall be construed as: 

(a) Enhancing or diminishing the rights of owners of property 
as provided by the state constitution or the constitution of the United 
States; 

(b) Modifying or amending existing laws or court decrees with 
respect to the determination and administration of water rights. 

24-65.1-107. Effect of article - developments in areas of state 
interest and activities of state interest meeting certain conditions.--

(1) This article shall not apply to any development in an area of 
state interest or any activity of state interest which meets anyone 
of the following conditions as of the effective date of this article: 

(a) The development or activity is covered by a current building 
permit issued by the appropriate local government; or 

(b) Tile development or activity has been approved by the 
electorate; or 

(c) The development or activity is to be on land: 
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(I) Which has been conditionally or finally approved by the 
appropriate local government for planned unit development or for a use 
substantially the same as planned unit development; or 

(II) Which has been zoned by the appropriate local government 
for the use contemplated by such development or activity; or 

(III) With respect to which a development plan has been 
condi ti ona lly or fi na lly approved by the appropri ate governmental 
authori ty. 

24-65.1-108. Effect of article - state agency or commission responses.--

(l) Whenever any person desiring to carry out development as defined 
in section 24-65.1~02(1) is required to obtain a permit, to be issued 
by any state agency or commission for the purpose of authorizing or 
allowing such development, pursuant to this or any other statute or 
regulation promulgated thereunder, such agency shall establish a 
reasonable time period, which shall not exceed sixty days following 
receipt of such permit application, within which such agency must 
respond in writing to the applicant, granting or denying said permit 
or specifying all reasonable additional information necessary for the 
agency or cOJl111ission to respond. If additional informatton is required 
said agency or commission shall set a reasonable time period for 
response following the receipt of such information. 

(2) Whenever a state agency or commission denies a permit, the 
denial must specify: 

(a) The regulations, guidelines, and criteria or standards used 
in evaluating the application; 

(b) The reasons for denial a~d the regulations, guidelines, and 
criteria or standards the application fails to satisfy; and 

(c) The action that the applicant would have to take to satisfy 
the state agency's or commission's permit requirements. 

(3) Whenever an application for a permit as provided under this 
section contains a statement describing the proposed nature, uses, and 
activities in conceptual terms for the development intended to be 
accomplished and is not accompanied with all additional information, 
including, without limitation, engineering studies, detailed plans and 
specifications, zoning approval, or where a hearing is required by the 
statutes, regulations, rules, ordinances, or resolutions thereof prior 
to the issuance of the requested permit, the agency or commission shall, 
v-Jithin the time provided in this section for response, indicate its 
acceptance or denial of the permit on the basis of the concept expressed 
in the statement of the proposed uses and activities contained in the 
application. Such conceptual approval shall be made subject to the 
applicant filing and completing all prerequisite detailed additional 
information in accordance with the usual filing requirements of the 
agency or commission within a reasonable period of time. 
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(4) All agencies or conmissions authorized or required to issue 
permits for development shall adopt rules and regulations, or amend 
existing rules and regulations, so as to require that such agency or 
commission respond in the time and manner required in this section. 

(5) Nothing in this section shall shorten the time allowed for 
responses provided by federal statute dealing with, or having a bearing 
on, the subject of any such application for permit. 

(6) The provisions of this section shall not apply to applications 
approved, denied, or processed by a unit of local government. 
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PARr 2 

.AREAS AND ACTMTIES DESCRIBED -

CRITERIA FOR AIMINISTRATION 

24 ... 65. 1-201. Areas of state interest - as detenained by local 
govemmen-cs. (1) Subject to the procedures set forth in part 4 
of this article, a local govenunent may designate certain areas 
of state interest from a.DI(Ilg the following: 

(a) Minel"al resource areas; 

(b) Natural hazard areas; 

(c) Areas ccntaining, or having a significant inpact upon, 
historical, natural, or archaeological resources of statewide 
importance; and 

(d) Areas around key facilities in which developaent may 
have a material effect upcn the facility or the surrounding 
comnunity. 

24-65.1-202. Criteria for administration of areas of state 
interest. (1) (a) Mineral resource areas designated as areas of 
state interest shall be protected and administered in such a 
manner as to penni t the extraction and exploration of minerals 
therefrom, unless extraction and exploration would cause 
significant danger to p.1blic health and safety. If the local 
government having jurisdiction, after weighing sufficient 
technical or other evidence, finds that the econanic value of the 
minerals present therein is less than the value of another 
existing or requested use, su.:h other use should be given 
preference; however, other uses which would not interfere with 
the extraction and exploration of minerals may be pennitted in 
such areas of state interest. 

(b) Areas containing only sand, gravel, quarry aggregate, 
or 1 iJnestone used for construction purposes shall be administered 
as provided by part 3 of article 1 of title 34, C.R.S. 1973. 

(c) The extraction and exploration of minerals from any 
area shall be accomplished in a marmer Ylich causes the least 
practicable environmental disturbance, and surface areas 
disturbed thereby shall be reclaimed in accordance with the 
provisions of article 32 or article 40 of title 34, C.R.S. 1973, 
whichever is applicable. 

(d) Unless an acti vi ty of state interest has been 
Jesi~ated or identified or tIlless it includes part or all of 
another area of state interest, an area of oil and gas or 
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geothennal resource developnent shall not be designated as an 
area of state interest lDlless the state oil and gas conselVation 
commission identifies sudh area for designation. 

(2) (a) Natural hazard areas shall be administered as 
follows: 

(I) Floodplains shall be administered so as to IIlinimize 
significant hazards to public health and safety or to property. 
The Colorado water conservation board shall promulgate a model 
floodplain regulation no later than Septenber 30, 1914. Open 
space activities such as agriculture, recreation, and mineral 
extractim shall be encouraged in the floodplains. Any 
coni>ination of these activities shall be cmducted in a mutually 
compatible manner. Building of structures in the floodplain 
shall be designed in tems of the availability of flood 
protection devices, proposed intensity of use, effects on the 
acceleration of floodwaters, potential significant hazards to 
public health and safety or to property, and other inpact of such 
oevelopnent on downstream cOJ1D1l.Dlities such as the creation pf 
obstructions during floods. Activities shall be discouraged 
which, in time of flooding, would create significant hazards to 
public health and safety or to property. Shallow wells, solid 
waste disposal si tes , and septic tanks and sewage disposal 
systems shall be protected fran inundation by floocholaters. 
Unless an activity of state interest is to be conducted therein, 
an area of corrosive soil, expansive soil and rock, or siltation 
shall not be des ignated as an area of state interest tmless the 
Colorado soil conservatioo board, through the local soil 
conservation district, identifies such area for designation. 

(I I) Wildfire hazard areas in which residential activity is 
teJ take place shall be administered so as to minimize significant 
hazards to public health and safety or to property. The Colorado 
state forest service shall prOlmllgate a model wildfire hazard 
area control regUlation no later than Septenber 30, 1914. If 
development is to take place, roads shall be adequate for service 
by fire trucks and other safety equipment. Firebreaks and other 
means of reducing cmditions conducive to fire shall be required 
for wildfire hazard areas in which developnent is authorized. 

(III) In geologic hazard areas all developments shall be 
engineered and administered in a manner that will minimize 
significant hazards to public health and safety or to property 
due to a geologic hazard. The Colorado geological survey shall 
promulgate a model geologic hazard area control regulation no 
later than September 30, 1914. 

(b) After pranulgation of guidelines for land use in 
natural hazard areas by the Colorado water conservation board, 
the Colorado soil conservation board through the soil 
conservation districts. the Colorado state forest service, and 
the Colorado geological survey, natural hazard areas shall be 
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administered by local government in a manner lfItich is consistent 
with the guidelines for land use in each of the natural hazard 
areas. 

(3) Areas containing, or having a significant iDpact lIpOI'l, 
historical, natural, or archaeological resources of statewide 
importance, as detennined by the state historical society, the 
department of natural resources, and the appropriate local 
government, shall be administered by the appropriate state agency 
in conjWlction with the appropriate local government in a manner 
that will allow man to function in hannony with, rather than be 
destructive to, these resources. Consideration is to be given to 
the protection of those areas essential for wildlife habitat. 
Developnent in areas cClltaining historical, archaeological, or 
natural resources shall be conducted in a manner which will 
minimize damage to those resources for futule use. 

(4) The following criteria shall be applicable to areas 
around key facilities: 

(a) If the operation of a key facility may cause a danger 
to public health and safety or to property, as detennined by 
local government, the area arotmd the key facility shall be 
designated and administered so as to minimize such danger; and 

(b) Areas around key facili ties shall be developed in a 
manner that will discourage traffic congestion, incompatible 
uses, and expansicn of the demand for government services beyond 
the reasonable capacity of the cornnunity or region to provide 
such services as detennined by local government. Compatibility 
with nomootorized traffic shall be encouraged. A developnent 
that imposes burdens or deprivation on the camnunities of a 
regim cannot be justified on the basis of local benefit alone. 

(5) In additicn to the criteria described in subsection (4) 
of this section, the following criteria shall be applicable to 
areas around particular key facilities: 

(a) Areas around airports shall be administered so as to: 

(1) Encourage land use patterns for housing and other local 
government needs that will separate uncmtrollable noise sources 
from residential and other noise-sensitive areas; and 

(II) Avoid danger to public safety and health or to 
property due to aircraft crashes. 

(b) Areas around major facilities of a public utility shall 
be administered so as to: 

(I) Minimize disruption of the service provided by the 
public utility; and 
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(II) Preserve desirable existing community patterns. 

(c) Areas arolD'ld interchanges invol ving arterial highways 
shall be administered so as to: 

(I) Encourage the smooth flow of motorized and nonmotorized 
traffic; 

(II) Foster the development of such areas in a manner 
calculated to preseIVe . the smooth flow of such traffic; and 

(III) Preserve desirable existing community patterns. 

(d) Areas around rapid or mass transit tenninals, stations, 
or guideways shall be developed in confonnance wi th the 
applicable JIlDlicipal master plan adopted pursuant to section 
31-23-106, C.R.S. 1973, or any appltcab1e master plan adopted purs~ant 
to section 30-28-108, C.R.S. 1973. If no such master plan has been 
adopted, such areas shall be developed in a manner designed to 
minimize congestion in the streets; to secure safety froJll fire, 
flood waters, and other dangers; to pranote heal th and general 
welfare; to provide adequate light and air; to prevent the 
overcrowding of land; to avoid lUldue concentration of population; 
to facilitate the adequate provision of transportation, water, 
sewerage, schools, parks, and other J1lblic requirenents. Such 
development in such areas shall be made wi th reasonable 
consideration, among other things, as to the character of the 
area and its peculiar sui tahili ty for particular uses, and with a 
view to conserving the value of buildings and encouraging the 
most appropriate use of land throughout the jurisdiction of the 
applicable local gover.nment. 

24-65.1-203. Activities of state interest as determined b 
local governments. Ject to t e proc ures set r 1n 
part 4 of this article, a local government may designate certain 
activities of state interest fran among the following: 

(a) Site selection and construction of major new domestic 
water and sewage treatrlent systems and major extension of 
existing domestic water and sewage treatment systems; 

0») Site selection and development of solid waste disposal 
sites; 

(e) Site selection of airports; 

(d) Site selection of rapid or mass transit terminals, 
stations J ano fixed guideways; 

(e) Si te selection of arterial highways and interchanges 
~d collector highways; 

(f) Site selection mld construction of major facilities of 
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a public utility; 

(g) Site selection and development of new communities; 

(h) Efficient utilization of municipal and industrial water 
proj ects; and 

(i) Conduct of nuclear detonations. 

24-65.1-204. Criteria for administration of activities of state interest. 
(1) (a) New domestic water and sewage treatment systems shall be con

structed in areas which will result in the proper utilization of existing 
treatment plants and the orderly development of domestic water and 
sewage treatment systems of adjacent communities. 

(b) Major extensions of domestic water and sewage treatment systems 
shall be permitted 1n those areas in which the anticipated growth and 
development that may occur as a result of such extension can be accomodated 
within the financial and enviornmental capacity of the area to sustain 
wuch growth and development. 

(2) Major solid waste djsposal sites shall be developed in accordance 
with sound conservation practices and shall emphasize, where feasible, 
the recycling of waste materials. Consideration shall be given to lon
gevity and subsequent use of waste disposal sites, soil and wind conditions, 
the potential problems on pollution inherent in the proposed site, and 
the impact on adjacent property owners, compared with alternate locations. 

(3) Airports shall be located or expanded in a manner which will 
minimize disruption to the env10rnment of existing communities, will 
minimize the impact on existing community services, and will complement 
the economic and transportation needs of the state and the area. 

(4) (a) Rapid or mas transit terminals, stations, or guideways 
shall be located in 'conformance with the applicable municipal master 
plan adopted pursuant to section 31-23-106, C.R.S. 1973, or to any 
applicable master plan adopted pursuant to section 30-28-108, C.R.S. 
1973. If no such master plan has been adopted, such areas shall be 
developed in a manner designed to minimize congestion in the streets; 
to secure safety from fire, flood waters, and other dangers; to promote 
health and general welfare; to provide adequate light and air; to 
prevent the overcrowding of land; to avoid undue concentration of 
population; to facilitate the adequate provision of transportation, water, 
sewerage, schools, parks, and other public requirements. Activities 
shall be conducted with reasonable consideration, among other things, 
as to the character of the area and its peculiar suitability for 
particular uses, and with a view to conserving the value of buildings 
and encouraging the most appropriate use of land 
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throughout the jurisdiction of the applicable local govenunent. 

(b) Proposed locations of rapid or mass transit tenninals, 
stations, and fixed guideways which will not require the 
demolition of residences or businesses shall be given preferred 
consideration over competing alternatives. 

(c) A proposed locatioo of a rapid or mass transit 
tenninal, station, or fixed guideway that inposes a burden or 
deprivation on a local govemment cannot be justified on the 
basis of local benefit alone, nor shall a pennit for such a 
location be denied solely because the location places a burden or 
deprivation on one local government. 

(5) Arterial highways and interchanges and collector 
highways shall be located so that: 

(a) Cormnmity traffic needs are met; 

(b) Desirable camunitypatterns are not disrupted; and 

(c) Direct conflicts with adopted local government, 
regional, and state master plans are avoided. 

(6) l1here feasible, major facilities of pmlic utilities 
shall be located so as to avoid direct conflict with adopted 
local government, regional, and state master plans. 

(7) l'1hen applicable, or as may othelWise be provided by 
law, a new ccmnLDlity design shall, at a miniJllJJ1l, provide for 
transportatim, waste disposal, schools, and other governmental 
services in a manner that will not overload facilities of 
existing communities of the region. Priori ty shall be given to 
the development of total cOJ11lll.Dlities which provide for cOJTInercial 
and industrial activity, as well as residences, and for internal 
transportation and circulation patterns. 

(8) ~bnicipa1 and industrial water projects shall eJJ'f'hasize 
the most efficient use of water, including, to the extent 
pennissib1e under existing law, the recycling and reuse of water. 
Urban developnent, populatim densities, and site layout and 
design of stonn water and sanitation systems shall be 
accomplished in a manner that will prevent the pollution of 
aquifer recharge areas. 

(9) Nuclear detonatims shall be conducted so as to present 
no material danger to J11blic health and safety. Any danger to 
property shall not be disproportionate to the benefits to be 
derived from a detonation. 
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PART 3 

LEVELS OF OOVERNMIJlr INVOLVED AND 1lIEIR RJNCTI(Jf; 

24-65.1-301. Functions of local fovenunent. (1) Pursuant to 
this article, it is the tUIlctioo of oc81 government to: 

(a) Designate matters of state interest after public 
hearing, taking into calsideration: 

(I) The intensity of current and foreseeable developnent 
pressures; and 

(II) Applicable guidelines for designation issued by the 
applicable state agencies; 

(b) Hold hearings on applications for pemits for 
developnent in areas of state interest and for activities of 
state interest; 

(c) Grant or deny applications for permits for deve10pnent 
in areas of state interest and for activities of state interest; 

(d) Receive reconrnendaticns fran state agencies and other 
local governments relating to matters of state interest; 

(e) Send recommendations to other local governments and the 
Colorado land use commission relating to matters of state 
interest; and 

(f) Act, upon request of the Colorado land use cOJ1llli.ssion, 
'vi th regard to specific matters of state interest. 

24-65.1-302. Functions of other state agencies. (1) 
Pursuant to this article , it is the ffiiction of other state 
agencies to: 

(a) Send recanmendations to local governments and the 
Colorado land use COJm1i.ssion relating to designation of matters 
of state interest on the basis of current and developing 
infonnation; and 

(b) Provide technical assistance to local governments 
concerning designation of and guidelines for matters of state 
interest. 

(2) Primary responsibili ty for the recarmendation and 
prOVISIon of teChnical assistance functions described in 
subsection (1) of this section is upon: 

(a) The Colorado water cOJlsexvation board. acting in 
cooperation with the Colorado soil conservation board, with 
regard to floodplains; 

B-19 



(b) The Colorado state forest service, with regard to 
wildfire hazard areas; 

(c) nle Colorado geological survey, with regard to geologic 
hazard areas, geologic reports, and the identi fication of mineral 
resource areas; 

(d) The Cblorado division of mines, with regard to mineral 
extraction and the reclamation of land disturbed thereby; 

(e) The Colorado soil conselVation board and soil 
conselVation districts, with regard to resource data inventories, 
soils, soil suitability, erosim and sedimentation, floodwater 
problems, and watershed protection j and 

(f) The division of wildlife of the department of natural 
resources, with regard to significant wildlife habitats. 

(3) Pursuant to section 24-65. 1-202 (l} (d) the oj 1 and gas 
conservation commission of the state of COlorado' may identify an 
area of oil and gas development for designation by local 
government as an area of state interest. 
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PARr 4 

DESICJfA.TION OF l·fATrERS 

OF STATE INTERFSr - GUIDELINES FOR AJ]\fINISTRATI~ 

24-65.1-401. Desi:nttion of matters of state interest. (1) 
After public hearing, a oeil government may designate matters of 
state interest within its jurisdiction, taking into 
consideration: 

Ca) The intensity of Olrrent and foreseeable develOJDent 
pressures; and 

(b) Applicable guidelines for designatim issued by the 
Colorado land use conmd.ssion after recanmendatian from other 
state agencies, if appropriate. In adopting such guidelines, the 
Colorado land use canmission shall be guided by the standards set 
forth in this article applicable to local governments. 

(2) A designation shall: 

Ca) Specify the boundaries of the proposed area; and 

(b) State reasons why the particular area or activity is of 
state interest, the dangen that would result fran tmcontrolled 
developnent of any such area or uncontrolled conduct of such 
activity, and the advantages of development of such area or 
conduct of such activity in a coordinated manner. 

24-65.1-402. Guidelines - regulatims. (1) The local 
government shall develop guidelines ~or idininistration of the 
designated matters of state interest. The content of such 
guidelines shall be such as to facilitate administration of 
matters of state interest consistent with sections 24-65. 1-202and 
24-65.1-202. 

(2) A local govemrnent may adopt regulations interpreting 
and applying its adopted guidelines in relation to specific 
developments in areas of state interest and to specific 
activities of state interest. 

(3) No provision in this article shall be construed as 
prohibiting a local govemment from adopting guidelines or 
regulations containing requirements which are more stringent than 
the requirements of the criteria listed in sections24-65.1-202and 
24-65.1-204. 

24-65. 1-403. Technical and financial assistance. (1) 
Appropriate state agencies shill proViae te2hDical ~slstance to 
local governments in order to assist local governments in 
designating matters of state interest and adopting guidelines for 
the aoninist ration thereof. 
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(2) (a) The department of local affairs shall oversee and 
coordinate the provision of technical assistance and provide 
financial assistance as may be authorized by law. 

(b) The department of'local affairs shall detennine whether 
technical or financial assistance or both are to be given to a 
local govemment on the basis of the local govemment"s: 

(I) Sht:Ming that current or reasooably foreseeable 
development pressures exist wi thin the local govenunent • s 
jurisdiction; and 

(II) Plan describing the proposed use of technical 
assistance and expenditure of financial assistance. 

area or 
oider of 
a p 1C 
interest 

(2) (a) Notice, stating the tine and place of the hearing 
and the place at which materials relating to the matter to be 
designated and guidelines may be examined, shall be p1.blisbed 
once at least thirty and not nore than sixty days before the 
public hearing in a newspaper of general circulation in the 
cOWlty. The local government shall send written notice to the 
,Colorado land use commdssion of a pUblic hearing to be held for 
the purpose of designation and adoption of guidelines at least 
thirty days and not more than sixty days before such hearing. 

(b) Any person may request, in Writing, that his name and 
address be placed on a mailing list to receive notice of all 
hearings held pursuant to this section. If the local government 
decides to maintain 'such a mailing list, it shall mail notices to 
each person paying an annual fee reasmably related to the cost 
of productim, handling, and mailing such notice. In order to 
have his name and address retained on said mailing list, the 
person shall resubmit his name and address and pay such fee 
before January 31 of each year. 

(3) 'tithin thirty days after cOJ11lletion of the public 
hearing, the local government, by order, may adopt, adopt with 
JOOd ificat ion , or reject the particular designation and 
guidelines; but the local government, in any case, shall have the 
duty to designate any matter which has been finally determined to 
be a matter of state interest and adopt guidelines £Or the 
administration thereof. 

(4) After a matter of state interest is designated pursuant 
to this section, no persGl shall engage in development in such 
area and no such activity shall be cooducted lDltil the 
designation and guideline~ for ~uch area or activity are finally 
determined pursuant to th1s art1cle. 
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(5) Upof\ adoption by order, all relevant materials relating 
to the designation and guidelines shall be forwarded to the 
Colorado land use coJllDission for review. 

24-65.1-405. Report of local government's progress. (1) Hot 
later than 01'le hmdred elghty days after the etfecti ve date of 
this article, each local govenunent shall report to the Colorado 
land use camdssion, at a fOlm to be furnished by the Colorado 
land use canmissian, the progress made toward designation and 
adoption of guidelines for administration of matters of state 
interest. 

(2) Upon the basis of the infonnation contained in such 
reports and any information received pursuant to any other 
relevant provisim of this article, the Colorado land use 
camdssion may take appropriate action pursuant to section 
106-4-3(2) (a). 

24-65.1-406. Colorado land use camdssion review of local 
government order containing desisuation and ~delines. (1) Not 
later than thirty days after receIpt of a loe government order 
designating a matter of state interest and adopting guidelines 
for the adJninistration thereof, the Colorado land use conmission 
shall review the contents of such order on the basis of the 
relevant provisioos of part 2 of this article and shall accept 
the designation and guidelines or recamnend modification thereof. 

(2) If the Colorado land use conmission decides that 
nndificatim of the designation or guidelines is required, the 
Colorado land use commission shall, within said thirty-day 
period, submit to the local govenunent written notification of 
its recommendations and Shall specifY in writing the 
llDdifications which the Colorado land use call1lission deems 
necessary for compliance with the relevant provisions of part 2 
of this article. 

(3) Not later than thirty days after receipt of the 
nndifications reccmmended by the Colorado land use camdssion, a 
local government shall: 

(a) Modify the original order in a manner c:m.sistent with 
the recornnendations of the ColoradO land use commission and 
resubmit the order to the Colorado land use COJ1IIlissicn; or 

(b) Notify the Colorado land use conmission that the 
Colorado land use commission's recommendations are rejected. 
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24-65. 1-407 . Colorado land use cc:mnission may initiate 
identification desi ation and rOi1i11 ation of idelines for 
matters 0 state xnterest. I a e olora 0 an use 
comnissim may SUbmit a fonnal request to a local govemment to 
take action with regard to a specific matter which said 
connission considers to be of state interest wi thin the local 
government's jurisdiction. SuCh request shall identifY the 
specific matter and shall set forth the infonnation required in 
section 24--65.1.,.401 (2) (a) and (2) (b). Not later than thirty 
days after rece1pt of such request, the local government shall 
publish notice and hold a hearing within sixty days pursuant to 
the provisions of section 24-65. 1-404 and issue its order 
theretmder. 

(b) After receipt by a local govemment of a request from 
the Colorado land use camdssion plrsuant to paragraph (a) of 
this sti>section (1), no persm shall engage in developnent in the 
area or conduct the activity specifically described in said 
request lIltil the local government has held its hearing· and 
issued its order relating tllereto. 

(c) If the local govenunent's order fails to designate such 
matter and adopt guidelines therefor, or, after designation, 
fails to adopt guidelines therefor pursuant to standards set 
forth in this article applicable to local govenunents, the 
Colorado land use commissim may seek judicial review of such 
order or guidelines by a trial de novo in the district court for 
the judicial district in which the local government is located. 
furing the pendency of such court proceedings, no person shall 
engage in development in the area or conduct the activity 
specifically described in said request except on SUdl tems and 
conditions as authorized by the court. 



PARr 5 

PFBIITS roR DEVElDP.-fBfl' IN AREAS OF STATE INTEREST AND RlR 

CCMlICT OF ACrIVITIES OF STATE INTERfST 

24-65. 1-501. Permit for devel ment in area of state interest 
or for conduct 0 an act1V1t 0 state 1Dterest r Ulr • 

a person slrlllg to engage m ve opnent Ul an area of 
state interest or to conduct an activity of state interest shall 
file an application for a penni t wi th the local govenunent in 
which stX:b developnent or activity is to take place. The 
application shall be filed on a fonn prescribed by the Colorado 
land use commission. A reasonable fee determined by the local 
government sufficient to cover the cost of processing the 
application, including the cost of holding the necessary 
hearings, shall be paid at the time of filing such application. 

(b) The requirenent of paragraph (a) of this subsection (1) 
that a public utility obtain a pennit shall not be deemed to 
waive the requirements of article 5 of title 40, c. R.S. 1973, 
that a p..1blic utility obtain a certificate of p..1blic convenience 
and necessity. 

(2) (a) Not later tban thirty days after receipt of an 
applicatim for a permit, the local government shall publish 
notice of a hearing on said application. Such notice shall be 
published once in a ne.wspaper of general circulation in the 
cmmty, not less than thitty nor more than sixty days before the 
date set for hearing, and shall be given to the Colorado land use 
commission. The Colorado land use commission may give notice to 
such other persons as it determines not later than fourteen days 
before such heari.ng. 

(b) If a persm proposes to engage in developnent in an 
area of state interest or for conduct of an activity of state 
interest not previously designated and for which guidelines have 
not been adopted, the local government may hold one hearing for 
determination of deSignation and guidelines and granting or 
denying tbe pemit. 

(c) The local government may maintain a mailing list and 
send notice of hearings relating to pennitsin a manner similar 
to that described in section24-65.1-404 (2)(b). 

(3) The local government may approve an application for a 
pemit to engage in development in an area of state interest if 
the proposed development complies with the local government's 
guide 1 ines and regulations governing such area. I f the proposed 
develo~nt does not canllly with the guidelines and regulations, 
the rennit shall he denied. 

(4) nlC local r,ovemment may approve an applialtion for a 
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pennit for conduct of an activity of state interest if the 
proposed activity complies with the local govenunent's 
regulatims and guidelines for cmduct of such activity. If the 
proposed activity does not comply with the guidelines and 
regulations, the pennit shall be denied. 

(5) The local govenurent ccnducting a hearing pursuant to 
this section shall: 

(a) State, in writing, reasms for its decisim, and its 
findings and conclusions; and 

(b) Preserve a record of such proceedings. 

(6) After the effective date of this article, any persm 
desiring to engage in a development in a designated area of state 
interest or to conduct a designated activity of state interest 
who does not obtain a pennit pursuant to this section may be 
enjoined by the Colorado land use camnission or the appropriate 
local government fran engaging in soch developnent or conducting 
such activity. 

24-65. 1-502. Judicial review. The denial of a pemit by a 
local govel1lJ1leJlt agency shall be smject to judicial review in 
the district court for the judicial district in Mlic:h the major 
developnent or activity is to occur. 
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TITLE 25 

HEALTH 

ARTICLE 1 

ADMINISTRATION 

PART 1 

DEPARTMENT OF HEALTH 

25-1-101. Construction of tenms.--
(l) When any law of this state refers to the executive director 

of the state department of public health, said law shall be construed 
as referring to the executive director of the department of health. 

(2) Whenever any law of this state refers to the state department 
of public health, said law shall be construed as referring to the 
department of health. 

25-1-102. Department created -- executive director -- divisions. 
(ll There is hereby created a department of health, referred to in 

this part 1 as the Itdepartment". The head of the department shall be 
the executive director of the department of health, which office is 
hereby created. The governor shall appoint said executive director, 
with the consent of the senate, and the executive director shall serve 
at the pleasure of the governor. The executive director shall administer 
the department, subject to the authority of the state board of health. 
the air pollution control commission, and the state water quality 
control commisson. 

(2) The department shall consist of the following divisions: 
(a) The division of administration, and such sections and units 

established as provided by law; 
(b) The division of alcohol and drug abuse. 

25-1-103. State board of health created. There is hereby created a 
state board of health, referred to in this part 1 as the "board", which 
shall consist of nine members, of which one member shall be appointed by 
the governor, with the consent of the senate, from each congressional 
district and the remainder from the state at large. Appointments made to 
take effect on January 1, 1973, shall be made in accordance with section 
24-1-135, C.R.S. 1973. Appointments thereafter to the board shall be made, 
with the consent of the senate, for tenms of four years each, and shall 
be made so that no business or professions1 group shall constitute a 
majority of the board. 

25-1-104. State board--organization.--The board shall elect from its 
members a president, vice-president and such other board officers as it 
shall determine. The executive director of the department,in the 
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discretion of the board, may serve as secretary of the board but shall 
not be eligible to appointment as a member. All board officers shall 
hold their offices at the pleasure of the board. Regular meetings of 
the board shall be held not less than once every three months at such 
times as may be fixed by resolution of the board. Special meetings may 
be called by the president, by the executive director of the department, 
or by a majority of the members of the board at any time on three days' 
prior notice by mail or, in case of emergency, on twenty-fours' notice 
by telephone or telegraph. The board shall adopt, and at any time may 
amend, bylaws in relation to its meetings and the transaction of its 
business. A majority shall constitute a quorum of the board. Members 
shall serve without compensation but shall be reimbursed for their 
actual and necessary traveling and subsistence expenses when absent 
from their places of residence in attendance at meetings. All meetings 
of the board, in every suit and proceeding, shall be taken to have been 
duly called and regularly held, and all orders and proceedings of the 
board to have been authorized, unless the contrary is proved. 

25-1-105. Executive director - qualifications - salary - office. 
The executive director of the department shall have the following 
qualifications: A degree of doctor of medicine from a medical school 
approved by the council on medical education and hospitals, or its 
successor, of the American medical association, at least one year of 
graduate study in a school of public health approved by said council, 
and not less than three years' experience in administrative practice 
as a full-time public health officer. The executive director shall 
receive such salary as may be fixed by the board subject to the 
constitution and state personnel system laws of the state and within the 
limits of funds made available to the department by appropriation of 
the general assembly or otherwise. He shall be allowed traveling and 
subsistence expenses actually actually and necessarily incurred in the 
perfonnance of his official duties when absent from his place of 
residence. He shall maintain his office at the state capital and shall 
be custodian of all property and records of the department of health. 

25-1-106. Divisional personnel. The executive director of the depart
ment shall appoint the director of the division of administration, pursuant 
to the provisions of section 13 of artlcle r11 of the state constitution. 
Each subdivision (and section) of the diviston of administration shall 
be under the management of a head, and such heads and all other 
subordinate personnel of the division shall be appointed by the director 
of the division, subject to the constitution and state personnel system 
laws of the state, and possess qualifications approved by the board. 
All personnel shall receive such compensation as fixed by the executive 
director with the approval of the board, subject to the constitution 
and state personnel system laws of the state and within the limist of 
funds made available to the department by appropriation of the general 
assemble or otherwise. With the approval of the executive director, 
employees shall also be allowed traveling and subsistence expenses 
actually and necessarily incurred in the performance of 
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their official duties when absent from their places of residence. 

25-1-107. Powers and duties of the department. 
(1) The department has, in addition to all other powers and duties 

imposed upon it by law, the following powers and duties: 

Ca) To investigate and control the causes of epidemic and communicable 
diseases affecting the public health; 

(b) To establish, maintain, and enforce isolation and quarantine, and, 
in pursuance thereof, and for this purpose only, to exercise such physical 
control over property and over the persons of the people within this 
state as the department may find necessary for the protection of the 
public health; 

(c) To close theatres, schools and other public places, and to forbid 
gatherings of people when necessary to protect the public health; 

(d) To abate nuisances when necessary for the purpose of eliminating 
sources of epidemic and communicable diseases affecting the public health; 

(e) To establish and enforce minimum general sanitary standards as 
to the quality of wastes discharged upon land and the quality of 
fertilizer derived from excreta of human beings or from the sludge of 
sewage disposal plants; 

(f) To collect, compile, and tabulate reports of marriages, dissolution 
of marriages, declaration of invalidity of marriages, births, deaths, and 
morbidity, and to require any person having information with regard to 
the same to make such reports and submit such information as the 
board shall by rule or regulation provide; 

(g) To regulate the disposal, transportation, interment and disinter
ment of the dead; 

(h) To establish, maintain and approve chemical, bacteriological and 
biological laboratories, and to conduct such laboratory investigations 
and examinations as it may deem necessary or proper for the protection 
of the public health; 

(i) To make, approve and establish standards for diagnostic tests 
by chemical, bacteriological and biological laboratories, and to require 
such laboratories to conform thereto; and to prepare, distribute and 
require the completion of forms or certificates with respect thereto; 
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(j) To purchase, and to distribute to licensed physicians and veter
inarians, with or without charge, as the board may determine upon con
siderations of emergency or need, such vaccines, serums, toxoids and 
other approved biological or therapeutic products as may be necessary 
for the protection of the public health; 

(k) To impound any and all vegetables and other edible crops and meat 
and animal products intended for and unfit for human consumption, and, 
upon five days' notice and after affording reasonable opportunity for a 
hearing to the interested parties, to condemn and destroy the same if 
deemed necessary for the protection of the public health; 

(1) (I) To annually license and to establish and enforce standards 
for the operation of general hospitals, psychiatric hospitals, community 
clinics, rehabilitation centers, convale~~cfit centers, community mental 
health centers, facilities for the mentally retarded, habilitation centers 
for brain damaged children, chiropractic centers and hospitals, 
maternity hospitals, nursing care facilities, intermediate care 
facilities, residential care facilities, and other institutions of a like 
nature, except those wholly owned and operated by any governmental unit 
or agency. The issuance, suspension, renewal, revocation, annulment, or 
modification of licenses shall be governed by the provisions of sections 
24-4-104, C.R.S. 1973, and 25-3-102, and all licenses shall bear the 
date of issue and cover a twelve-month period. Nothing contained in this 
paragraph (1) shall be construed to prevent the department from adopting 
and enforcing, with respect to projects for which federal assistance has 
been obtained or shall be requested, such higher standards as may be 
required by applicable federal laws or regualtions of federal agencies 
reqponsible for the administration of such federal laws. 

(II) To establish and enforce standards for the operation and 
maintenance of the health institutions named in subparagraph (1) of this 
pa ragraph (l), ~"ho 11y owned and operated by the s ta te or any of its 
political subdivisions, and no such institution shall be operated or 
maintained without an annual certificate of compliance; 

(III) (A) For purposes of this paragraph (1), the term 
IIcommunity mental health center: means wither a physical plant or a 
group of services under unified administration and including at least 
the following: Inpatient services; outpatient services; day hospitalization; 
emergency services; and consultation and educational services, which 
services are provided principally for mentally ill persons residing in 
a particular community in or near which the facility is situated. 

(8) The term IIfacility for the mentally retarded: means a 
facility specially designed for the diagnosis, treatment, education, 
training, or custodial care of the mentally retarede, including facilities 
for training specialists and sheltered workshops for thE: mentally 
retarded, but only if such workshops are part of facilities which privide 
or will provide comprehensive services for the mentally retarted. 
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(m) To establish and enforce sanitary standards for the operation 
and maintenance of orphanages, day care nurseries, foster homes, family 
care homes, summer camps for children, lodging houses, hotels, public 
conveyances and stati'ons, schools, factories, workshops, industrial and 
labor camps, recreational resorts and camps, swimming pools, public 
baths, and other buildings, centers, and places used for public 
gatherings; 

(n) To establish sanitary standards and make sanitary, sewerage, 
and health inspections and examinations for charitable, penal, and other 
public institutions, and, with respect to the state institutions under 
the department of institutions specified in section 27-1-104, C.R.S. 1973, 
such inspections and examinations shall be made at least once a year. 
Reports on such inspections of institutions under his control shall be 
made to the executive director of the department of institutions for 
appropriate action, if any. 

(0) To promulgate rules and regulations for the grading, labeling 
and classification of milk and milk products for fluid consumption, in
cluding cottage cheese; to establish minimum general sanitary standards 
of quality of all milk and cream and other dairy products sold for human 
consumption in this state; to inspect and supervise, in plants handling 
any milk or milk products for fluid consumption, the sanitation of pro
duction, processing and distribution of all milk and cream and other 
dairy products sold for human consumption in this state, and to this end 
to take samples of market milk and cream for bacteriological, sedimenta
tion and other analyses, and to enforce the sanitary standards for milk 
products in such plants as provided by law; to issue, for the fees 
established by law, licenses and temporary permits to operate milk plants 
and receiving stations handling any milk or milk products for fluid 
consumption; 

(p) To establish and enforce sanitary standards for the operation 
of slaughtering, packing, canning and rendering establishments and 
stores, shops, and vehicles wherein meat and animal products intended for 
human consumption may be offered for sale or transported, but this shall 
not be construed to authorize any state officer or employee to interfere 
with regulations or inspections made by anyone acting under the laws 
of the United States; 

(q) To disseminate public health information; 

(r) To examine plans, specifications, and other related data 
pertaining to the proposed construction of any and all publicly or 
privately owned community water facilities submitted for review of 
sanitary engineering features prior to construction of such facilities; 

(s) To establish and enforce standards for exposure to toxic 
materials in the gaseous, liquid, or solid phase that may be deemed 
necessary for the protection of public health; 

(t) To establish and enforce standards for exposure to enviorn
mental conditions, including radiation, that may be deemed necessary for 
the protection of the public health; 
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(u) (I) To study the problem of alcoholism, including methods and 
facilities available for the care, custody, detention, treatment, 
employment, and rehabilitation of persons addicted to the intemperate 
use of spirituous or intoxicating liquors. It shall develop information 
on the subject of alcoholism for the assistance and guidance of courts, 
welfare agencies, hospitals, and the public. Such information shall 
include information existing private agencies and services which are 
available to persons suffering from alcoholism. The departmept shall 
from time to time submit, together with its annual report, a special 
report containing the following: 

(A) The financial cost to the state and its political 
subdivisions directly or indirectly attributable to alcoholism; 

(B) The feasibility and need of establishing state
supported institutions to provide for the care, custody, and treatment 
of alcoholics; 

(C) If the establishment of state institutions for the care 
of alcoholics is recommended, specific recommendations in detail 
concerning: The type od institution, location, cost of acquisition or 
construction, required staffing, costs of operation, source of funds, 
and such other information as may be deemed necessary to present concrete 
legislative prospects to the general assembly upon the subject of the 
responsibility, care, and treatment of residents of Colorado affected 
with alcoholism; 

(D) Recommendations on statutory procedure to govern the 
admittance, commitment, parole, transfer, and discharge of voluntary 
and involuntary alcoholic patients. 

(II) The department may accept or refuse to accept, on behalf of 
and in the name of the state, gifts, donations, and grants for any 
purpose connected with the work and program of the department. Any 
such property so given shall be held by the state treasurer, but the 
department, with the approval of the governor, shall have the power to 
direct the disposition of any property so given for any purpose 
consistent with the terms and conditions under which such gift was 
created. 

(III) The executive director shall establish within the depart
ment a separate division which shall administer the duties imposed 
upon the department by this paragraph (u). 

(v) To carry out the policies of the state as set forth in part 
of article 6 of this title with respect to family planning. 

(w) To carry out the policies of the state as set forth in article 17 
of title 10, C.R.S. 1973. 

(x) (I) To adopt and enforce minimum general sanitary standards 
and regulations to protect the quality of drinking water supplied to 
the public, including the authority to require disinfection of such 
water. 
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(II) Standards and regulations adopted pursuant to this 
paragraph (x) may also include such minimum standards and regulations 
as are necessary to assume enforcement of the federal IISafe Drinking 
Water Act ll with regard to public water systems, including, but not 
limited to, requirements for: 

(A) Review and approval by the department, prior to 
construction, of plans and specifications for new waterworks or for 
improvements or modifications to existing waterworks to ensure that such 
facilities will be capable of complying with adopted drinking water 
standards. The department may impose conditions in approving such plans 
and specifications to assure continued compliance with applicable 
standards, rules, and regulations of the department. Such approval 
shall not relieve the supplier of water from compliance with adopted 
standards and regulations of the department. For the purpose of this 
subparagraph (I I), IIwaterworks II means on ly the facil i ty whi ch produces 
or treats drinking water to be supplied to the public. 

(B) Maintenance of records by the supplier of water 
relating to the results of tests and procedures required by the standards 
and regulations, including filing periodic reports with the department; 

(C) Public notification by the supplier of water, 
pursuant to the provisions of the federal "Safe Drinking Water Act". 

(0) Granting exemptions and variances from the minimum 
general sanitary standards to allow appropriate time for compliance, 
when such procedure can be effected without seriously jeopardizing 
the public health. 

(III) (A) Upon presentation of proper credentials, authorized 
inspectors of the department may enter and inspect, at any reasonable 
time and in a reasonable manner, any property, premises, or place for 
the purpose of investigating any actual, suspected, or potential vio
lations of minimum general sanitary standards adopted pursuant to this 
subsection (1). Samples of drinking water may be obtained by such in
spectors, and a portion of any samples to be used as evidence in an 
enforcement action shall be left with the owner, operator, or person in 
charge of the premises. A copy of the results of any analysis of such 
sample shall be furnished promptly to the owner, operator, or person in 
charge. 

(B) If such entry or inspection is denied or not con
sented to, the department is empowered to and shall obrain, from the 
district or county court for the judicial district or county in which 
such property, premises, or place is located, a warrant to enter and 
inspect said property, premises, or place. The said district and county 
courts of the state are empowered to issue such warrants upon a proper 
showing of the need for such entry and inspection, and a copy of any 
inspection report shall be provided the court within a reasonable time 
after making the inspection. 

(IV) The department may advise with municipalities, utilities, 
institutions, organizations, and individuals concerning the methods or 
processes believed best suited to provide the protection or purification 
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of water to meet minimum general sanitary standards adopted pursuant 
to this paragraph (x). 

(V) As used in this section, "public water systems" means 
systems for the provision to the public of piped water for human con
sumption, if such system has at least fifteen service connections or 
regularly serves at least twenty-five individuals. Such term includes: 

(A) Any collection, treatment, storage, and distribution 
facilities under control of the operator of such system and used 
primarily in connection with such system; and 

(B) Any collection or pretreatment storage facilities 
not under such control which are used primarily in connection with 
such system. 

(VI) As used in this section, "supplier of water" means any 
person who owns or operates a public water system. 

(VII) Except as otherwise provides in the federal "Safe 
Drinking Water Act", the provisions of this section shall apply to each 
public water system in this state; except that the provisions of this 
section shall not apply to a public water system: 

(A) Which consists only of distribution and storage 
facilities (and does not have any collection and treatment facilities); 

(B) Which obtains all of its water from, but is not 
owned or operated by, a public water system to which such regulations 
apply; 

(C) Which does not sell water to any person; and 

(D) Which is not a carrier which conveys passengers in 
interstate commerce. 

(2) The phrase "minimum general sanitary standards" as used in this 
section and section 25-1-109 (1) (h) means the minimum standards reason
ably consistent with protection of the public health, and, in the case 
of minimum general sanitary standards as to the quality of water supplied 
to the public, the same shall in no event be more than the drinking water 
standards promulgated pursuant to the federal "Safe Drinking Water Act". 
The word "standards" as used in this section and section 25-1-109 (1) (h) 
means standards reasonably designed to promote and protect the public 
health. 

S377 B-32b 



S 377 

25-1-108. Powers and duties of the state board of health. 
(1) In addition to all other powers and duties conferred and imposed 

upon the state board of health by the provisions of this part 1, 
the board has the following specific powers and duties: 

(a) To determine general policies to be followed by the division of 
administration in administering and enforcing the public health laws 
and the orders, standards, rules, and regulations of the board; 

(b) To act in an advisory capacity to the executive director of the 
department on a-l matters pertaining to public health; 

(c) (I) To issue from time to time such orders, to adopt such rules 
and regulations, and to establish such standards as the board may deem 
necessary or proper to carry out the provisions and purposes of this 
part 1 and to adminster and enforce the public health laws of this 
state. 

(II) The rules and regulations adopted or the standards 
established concerning building regulations and fire safety for nursing 
homes shall not exceed whichever of the following standards is the high
est: The 1958 edition of the uniform building code, volume 1, second 
printing, for new construction; the building exists code, fourteenth 
edition, N.F.P.A. 101-1057, for existing construction; the standards 
imposed by any city, city and county, town, county, or other political 
subdivision, in which a nursing home is located as provided in section 
25- 1- 110. 

(III) All rules, regulations, and standards adopted prior to 
February 21, 1947, the board concerning building regulations or fire safety 
for nursing homes which are more strict than those provided by the 
hiqhest standards as set forth in this paragraph (c) are nullified by 
tnis section, but nothing contained in this paragraph (c) shall be 
construed to prevent the department from adopting and enforcing, with 
respect to projects for which federal assistance has been obtained or 
shall be requested, such higher standards as may be required by applicable 
federal laws or regulations of federal agencies responsible for the 
administration of such federal laws. 

(IV) For the purpose of this part 1, all rules, regulations, 
and standards adopted prior to February 21, 1947, by the board or any 
board, office, or bureau whose duties are by virtue of this section 
transferred to the board or the department, in effect immediately prior 
to February 21, 1947, and not inconsistent with the authority of the 
board as provided in this part 1 shall remain in full force and effect 
until superseded by rules, regulations, or stanjards duly adopted 
pursuant to this paragraph (c) by the board in confonnance \-Jith this 
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part 1, to the same effect as though such rules, regulations, and 
standards were adopted subsequent to the passage of this part 1 in 
full conformance therewith. 

(d) To hold hearings, adminster oaths, subpoena witnesses, and take 
testimony in all matters relating to the exercise and performance of the 
powers and duties vested in or imposed upon the board; 

(e) To establish and appoint, as the board may deem necessary or 
advisable, special advisory committees to advise and confer with the 
board concerning the public health aspects of any business, profession, 
or industry within the state of Colorado. Any committee established 
and appointed under the provisions of this section shall act only in 
an advisory capacity to the board and shall meet with the board at least 
once each year at such regular times as such committee may be called 
into meeting by the president of the board. Members of any special 
advisory committee shall serve without compensation but may, in the 
discretion of the board, be allowed actual and necessary traveling and 
subsistence expenses when in attendance at meetings away from their 
places of residence. 

(f) To accept and, through the division of administration, use, 
disburse, and adminster all federal aid or other property, services, 
and moneys allotted to the department for state and local public works 
or public health functions, or allotted without designation of a 
specific agency for purposes which are not inconsistent \-/ith the laws 
of this state, the conditions under which such property, services, or 
moneys shall be accepted and administered. On behalf of the state, the 
board is empowered to make such agreements, with the approval of the 
attorney general, not inconsistent with the laws of this state, as 
may be required as a condition precedent to receiving such funds or 
other assistance. 

(2) The board shall act only by resolution adopted at a duly called 
meeting of the board, and no individual member of the board shall 
exercise individually any administrative authority with respect to 
the department. 

25-1-109. Powers and duties of the division of administration. 
(1) In addition to the other powers and duties conferred and imposed 

in this part 1 upon the division of administration, the division, 
through the dir~ctor or, upon his direction and under his superVision, 
through the other officers and employees of the division, has the 
following powers and duties: 

(a) To administer and enforce tile public health laws of the state 
of Colorado and the standards, orders, rules, and regulations established, 
issued, or adopted by the board; 

(b) To exercise all powers and duties conferred and imposed upon 
the department not expressly delegated to tile board by the provisions 
of this part 1; 

(c) To hold hearings, administer oaths, subpoena witnesses, and 
take testimony in all matters relating to the exercise and performance 
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of the powers and duties vested in or imposed upon the division of 
administration; 

(d) To prepare and transmit annually, in the form and manner 
prescribed by the controller pursuant of the provisions of section 
24-3~208. C.R.S. 1973, a report accounting to the governor and the 
general assembly for the efficient discharge of all responsibilities 
assigned by law or directive to the department or to any subdivision 
thereof; 

(e) To supervise all subdivisions and boards of the department 
to detennine that publications of the department and of any subdivisions 
thereof circulated in quantity outside the executive branch are issued 
in accordance with fiscal rules promulgated by the controller pursuant 
to the provisions of section 24-30-208, C.R.S. 1973. 

(f) To appoint, pursuant to section 13 of article XII of the 
state constitution, a chief health inspector and such deputy inspectors 
as may be authorized. Such inspectors have the power to enter any 
workplace as provided in sections 8-1-116 and 8-11-106, C.R.S. 1973, and 
have the duty to inspect as provided in section 8-11-107 (1), C.R.S. 1973. 
All expenses incurred by the division and its employees, pursuant to the 
provisions of this section, shall be paid from the funds appropriated 
for its use, upon approval of the director. 

(g) To enter into cooperative agreements with the director of 
the division of labor to carry out occupational health and safety programs 
and inspections required by section 8-11-105, C.R.S. 1973. 

(h) To administer and enforce the minimum general sanitary standards 
and regulations adopted pursuant to section 25-1-107 (1) (x). 

25-1-110. Higher standards permissible. Nothing in this part 1 shall 
prevent any incorporated city, city and county, town, county, or other 
political subdivision of the state from imposing and enforcing higher 
standards than are imposed under this part 1. 

25-1-111. Revenues of the department. 
(1) Except as otherwise specificaily provided by law, the department 

has no revenue or license collecting functions, and any tax or license 
fee fixed and determined in conformity with law by the department shall 
be certified by the appropriate division or officer to the departnent 
of revenue for collection 

(2) The department of the treasury of this state is designated as 
custodian of all funds allotted to the state for the purpose outlined by 
section 25-1-108 (1) (f). Such funds and all other funds of the department 
shall be payable only on voucher signed by the executive director of the 
department and by the president of the board and shall be paid by warrant 
of the controller. 

25-1-112. Legal adviser and actions. The attorney general shall be 
the legal adviser for the department and shall defend it in all actions 
and proceedings brought against it. The district attorney of the Judicial 
district in which a cause of action may arise shall bring any action, 
civil or criminal, requested by the executive director of the department 
to abate a condition which exists in violation of, or to restrain or 
enjoin any action which is in violation of, or to prosecute for the 
violation of or for the enforcement of the public health laws or the 
standards, orders, rules, and regulations of the department established 
by or issued under the provisioHs of this part 1. If the district 
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attorney fails to act, the executive director may bring any such action 
and shall be represented by the attorney general or, with the approval 
of the board, by special counsel. 

25-1-113. Judicial review of decisions. 
(1) Any person aggrieved and affected by a decision of the board or 

the executive director of the department is entitled to judicial review 
by filing in the district court of the county of his residence, or of 
the city and county of Denver, within ninety days after the public 
announcement of the decision, an appropriate action requesting such 
review. The court may make any interested person a party to the action. 
The review shall be conducted by the court without a jury and shall be 
confined to the record, it a complete record in presented; except that, 
in cases of alleged irregularities in the record or in the procedure 
before the board or the division of administration, testimony may be 
taken in the court. The court may affirm the decision or may reverse 
or modify it if the substantial rights of the appellant have been 
prejudiced as a result of the findings and decisions of the board being: 
Contrary to constitutional rights or privileges; or in excess of the 
statutory authority or jurisdiction of the board or the executive director 
of the department, or affected by any error of law; or made or promulgated 
upon unlawful procedure; or unsupported by substantial evidence in 
view of the entire record as submitted; or arbitrary or capricious. 

(2) Any party may have a review of the final judgement or dicision 
of the district court by appellate review in accordance with law and 
the Colorado appellate rules. 

25-1-114. Unlawful acts - penalties. 
(1) It is unlawful for any person, association, or corporation, and 

the officers thereof: 

(a) To willfully violate, disobey, or disregard the provisions of 
the public health laws or terms of any lawful notice, order, standard, 
rule, or regulation issued pursuant thereto; or 

(b) To fail to make or file reports required by law or rule of 
the board relating to the existence of disease or other facts and statistics 
relating to the public health; or 

(c) To conduct any business or activity over which the department 
possesses the power to license and regulate without such license or 
permit as required by the department; or 

(d) To willfully and falsely make or alter any certificate 
or license or certified copy thereof issued pursuant to the public 
health laws; or 

(e) To knowingly transport or accept for transportation, interment, 
or other disposition a dead body without an accompanying permit issued in 
accordance with the public health laws or the rules of the board; or 
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(f) To willfully fail to remove from private property under 
his control at his own expense, within forty-eight hours after being 
ordered so to do by the health authorities, any nuisance, source of 
filth, or cause of sickness within the jurisdiction and control of the 
department, whether such person, association, or corporation is the 
owner, tenant, or occupant of such private property; except that, if 
such condition is due to an act of God, it shall be removed at public 
expense; or 

(g) To pay, give, present, or otherwise convey to any officer 
or employee of the department any gift, remuneration, or other consider
ation, directly or indirectly, which such officer or employee is 
forbidden to receive by the provisions of this part 1; or 

(h) To make, install, maintain, or permit any cross-connection 
between any water system supplying drinking water to the public and any 
pipe, plumbing fixture, or water system which contains water of a 
quality below the minimum'general sanitary stardards as to the quality 
of drinking water supplied to the public or to fail to remove such 
connection wihtin ten days after being ordered in writing by the 
department to remove the same. For the purposes of this paragraph (h), 
"cross-connection" means any connection which would allow water to 
flow from any pipe, plumbing fixture, or water system into a water 
system supplying drinking water to the public. 

(2) It is unlawful for any officer or employee of the department or 
member of the board to accept any gift, remuneration, or other consider
ation, directly or indirectly, for an incorrect of improper performance 
of the duties imposed upon him by or on behalf of the department. 

(3) It is unlawful: 

(a) For any officer or employee of the department to perform 
any work, labor, or services other than the duties assigned to him by or 
on beholf of the department during the hours such officer or employee is 
regularly employed by the gepartment, or to perform his duties as an 
officer or employee of the department under any condition or arrangement 
that involves a violation of this or any other law of the state of Colorado; 

(b) For any officer or employee of the department other than 
members of the board to perform any work, labor, or services which consist 
of the private practice of medicine, veterinary surgery, sanitary 
engineering, nursing, or any other profession which is or may be of 
special benefit to any private person, association, or corporation as 
distinguished from the department or the public generally, and which is 
performed by such officer or employee, directly or indirectly, for 
remuneration, whether done in an active, advisory, or consultative capacity 
or performed within or without the hours of such officer or employee is 
regularly employed by the department. 
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(4) Any person, association, or corporation, or the officers thereof, 
who violates any provision of this section is guilty of a misdemeanor 
and, upon conviction thereof, shall be punished by a fine of not more 
than one thousand dollars, or by imprisonment in the county jail for 
not more than one year, or by both such fine and imprisonment and, in 
addition to such fine and imprisonment, shall be liable for any expense 
incurred by health authorities in removing any nuisance, source of 
filth, or cause of sickness. Conviction under the penalty provisions 
of this part 1 or any other public health law shall not relieve any 
person from any civil action in damages that may exist for an injury 
resulting from any violation of the public health laws. 

25-1-114.1. Civil penalties. 
(1) The division of administration of the department may institute a 

civil action against any person who violates a final enforcement order 
of the department issued for a willful violation of any minimum general 
sanitary standard or regulation adopted pursuant to section 25-1-107 (I) 
(x). Such action shall be brought in the district court in which the 
violation of the standard or regulation is alleged to have occurred. 

(2) Upon finding that a final enforcement order of the department has 
been violated and that the willful violation of the standard or regula
tion described in the order in fact occurred, the court shall: 

(a) Impose a civil penalty on the violator of not more than 
one thousand dollars per day for each day the violation of the standard 
or regulation occurred; or 

(b) Enter such order as the public health may require, taking 
into consideration, where appropriate, the cost and time necessary to 
comply; or 

(c) Impose such civil penalty and enter such order. 

25-1-115. Treatment - religious belief. NotKing in this part 1 shall 
authorize the department to impose any mode of treatment inconsistent 
with the religious faith or belief of any person. 

25-1-116. Licensed healing systems not affected. Nothing in this 
part 1 shall be construed or used to amend or restrict any statute in 
force pertaining to the scope of practice of any state licensed healing 
system. 

25-1-117. Acquisition of federal surplus property. The governor of 
the state of Colorado is authorized, for and on behalf of the state of 
Colorado, to make application for and secure the transfer to the state 
of Colorado of federal surplus property for the purpose of establishing 
state public health faci1ities.in the state of Colorado; and to do and 
perform any acts and things which may be necessary to carry out the 
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above, including the preparing, making, and filing of plans, applications, 
reports, and other documents, and the execution, acceptance, delivery, 
and recordation of agreements, deeds, and other instruments pertaining 
to the transfer of said property. The governor is further authorized 
to expend available general revenue funds, or such other funds as may 
be made available by the general assembly, for the purpose of making the 
above application and securing the transfer of said property in 
accordance with federal laws and with rules and regulations and require
ments of the United States department of health, education, and welfare. 

25-1-118. Rental properties - salvage - fund created. 
(1) If any federal surplus property which has been acquired by the 

governor pursuant to the provisions of section 25-1-117 consists of rental 
property, the executive director of the department of institutions is 
authorized to continue renting such property for such rentals as he 
deems reasonable. 

(2) The executive director is also authorized to sell any salvage 
resulting from the repair. remodeling, or demolition of the facilities 
of any such properties acquired under the provisions of said section 
25-1-117. 

(3) Any moneys received from such rentals and from any such salvage 
shall be deposited with the state treasurer and credited by him to the 
Fort Logan state hospital fund, which fund is hereby created. 

25-1-119. Disposition and expenditures of moneys from fund. 
(1) Any moneys credited to the Fort Logan state hospital fund received 

from rentals and salvage as provided in section 25-1-118 shall be held 
for the following purposes subject to appropriation as provided in 
paragraph (b) of this subsection (l): 

(a) The executive director of the department of institutions 
shall compute the cost of operation and maintenance of the rental 
properties and of repair, remodeling, or demolition of any facilities 
acquired in accordance with section 25-1-118. 

(b) If, after comp~ting said costs set forth in paragraph (a) of 
this subsection (l), any sum remains from said rentals and salvage and 
if the law, contract, deed. or conveyance under which the state acquired 
such property requires that any net profits, or any part thereof, rea1jzed 
from such rentals or salvage shall be paid to the federal government, then 
such payments shall be made to the federal government upon vouchers and 
warrants drawn according to law without further appropriation. 
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TITLE 25 

HEALTH 

PART 5 

County and District Health Departments 

25-1-501. Establishment of county or district health departments. 
Any county, by resolution of its board of county commissioners, may 
establish and maintain a county health department. Any two or more 
adjacent counties, by resolutions of the boards of county commissioners 
of the respective counties, may establish and maintain a district health 
department. Reference in :this part 5 to a IIdepartmentll means a county 
or district health department. A department shall consist of a board 
of health, a public health officer, and all other personnel employed or 
retained under the provisiDns ot this part 5. 

25-1-502. County and djstrict boards of health. 
(1) Within thirty days after the adoption of a resolution to 

establish and maintain a department, the board of county commissioners 
shall proceed to organize s,uch department by the appointment of a county 
of district board of heal tn. 

(2) Every county board ~f health shall consist of five members to 
be appointed by the board of county commissioners for five-year terms; 
except that the members fir.t appointed shall be so designated so that 
one serves for one year, ont for two years, one for three years, one 
for four years, and one forJi ve years from the date of appointment. 
Thereafter full term appo;nfments shall be made for five years. All 
members sha 11 be res i dents f the cou'nty. Appoi ntments shall be made 
to the board so that no bus ness or professional group shall constitute 
a majority of the board. Aay vacancy on the board shall be filled in 
the same manner as full term appointments by the appointment of a 
qualified person for the unQxpired term. 

(3) Every district board of health shall consist of seven members to 
be appointed by a committee composed of one member of each of the boards 
of county commissioners of the counties comprising the district. Such 
committee member may be the chairman or any other member of the board 
of county commissioners specifically designated by the chairman for such 
purpose. The members of the board of health first appointed shall be 
so designated so that one shall serve for one year, two for two years, 
one for three years, two for four years and one for five years from the 
date of appointment. Thereafter full term appointments shall be for 
five years. Each 'member shall be a resident of anyone of the counties 
compri~ing the district. Appointments shall ~e made to.th~ board so that 
no bUSlness or professional group shall constltute a maJorlty of the 
board. Any vacancy on the board shall be filled in.t~e same manner as 
full term appointments by the appointme~t of\a quallfled person for 
the unexpired term. 

8-40 



S175 

25-1-503. Organization of boards of health. 
(1) A board, at its organization meetion, shall elect from its 

members a president and such other officers as it shall determins. The 
public health officer of the department, in the discretion of the board, 
may serve as secretary but shall not be a member of the board. All 
officers shall hold office at the pleasure of a board. 

(2) Regular meetings of a board shall be held at least once every 
three months, at such times as may be fixed by resolution of the board. 
Special meetings of the board may be called by the president, by the 
county or district public health officer, or by a majority of the 
members of the board at any time on three days' prior notice by amil, 
or in case of emergency, on twenty-four hours' notice by telephone or 
telegraph. A board may adopt, and at any time may amend, by-laws in 
relation to its meetings and the transaction of its business. A major
ity shall constitute a quorum of a board. Members shall serve without 
compensation byt shall be reimbursed for th-ei r actual and necessary 
traveling and sUbsistence expenses when absent from their places of 
residence in attendance of meetings. All meetings of a board in every 
suit and proceeding are deemed duty called and regularly held, and all 
orders and proceedings of a board are deemed authorized, unle~ the 
contrary is proved. 

25-1-504. Jurisdiction of health departments. 
(1) (a) The jurisdiction of any department shall extend over all 

unincorporated area and over all municipal corporations within the 
territorial limits of the county or the counties comprising the district, 
but not over the territory of any muniCipal corporation which has a 
population in excess of forty thousand and which maintains its own 
health department and employs a supervising health officer. Any such 
municipal corporation not otherwise within the jurisdiction of a 
department, by agreement of its city council, board of trustees, of 
other governing body and the board of county commissioners of the county 
wherein such muniCipal corporation is situated, if such county has a 
county health department or the district bolrd of health, if such county 
is within. a district health department, mayimerge its department with 
the county or district health department. 

(b) In the event of the merger of a:health department of a 
municipal corporation with that of a county or district, the agreement of 
merger, among other things, shall provide that such number of members 
of the county or district board of health as is specified in the agreement 
shall be appointed by the city councilor board of trustees of the 
municipal corporation rather than as provided jn section 25-1-502, and 
the number of members specified in such agreement shall be appointed by 
such city councilor board of trustees and the remaining members shall 
be appointed as provided in section 25-1-502. 

(c) The board of county commissioners, in order to give said 
municipal corporation representation on a county board of health 
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previously established m~ declare vacancies in said county board of 
health and permit said vacancies to be filled by theclt~ councilor 
board of trustees_ 

(2) All local boards of health existing within the county or district, 
except those of any municipal corporation which has a population :1n ex
cess of forty thousand and which maintains its own local health depart
ment and employs a supervising health officer and which does not elect 
to merge its health activities with the county or district health depart
ment, shall be dissolved 'upon the organization of a county or district 
health department under the provisions of this part 5 or upon theac
ceptance of a county into a district already established. 

(3) In the event of the dissolution of any county or district health 
department, or the withdrawal of a county from an established district, 
or the withdrawal of a municipal corporation, which has voluntarily merged 
its health department with a county or district health department, from 
such department, local botrds of health shall again be established under 
the provisions of 
duties conferred upon such local boards. 

25-1-505. Health pepa;tments--personne1. 
(1) The administrative and executive head of each county and district 

health department shall be a public health officer, which office is here
by created. The public h~lth officer shall be appointed by the board 
to serve at the pleasure oi the board and shall possess such qualifica
tions as may be prescribed~by the state board of health. He shall be 
employed on a full time ba$is and shall receive such annual compensation 
and expense allowance as m~ be fixed by the board. He shall maintain 
his office at such place as: the board may designate and shall be custo
dian of all property and r~ords of the department. 

(2) In the case of a cqunty health department, the county treasurer, 
as a part of his official duties as county treasurer, shall serve as 
treasurer of the departmen'C" and his official bond as county treasurer 
shall extend to and cover hPs duties as treasurer of the department. 
In the case of a district ht!a1th department, the county treasurer of the 
county in the district havi:ng the largest population as determined by 
the last federal census, as a part of his official duties as county 
treasurer, shall serve as treasurer of the department, and his official 
bond as coun~y treasurer shall extend to and cover his duties as treasurer 
of th~ department. 

(3) All other personnel required by a department shall be appointed 
by the public health officer and shall possess qualifications approved 
by the board. All personnel shall receive such compensation and expense 
allowance as fixed by the public health officer with the ap-
proval of the board. All personnel shall perform such duties as 

prescribed by the public health officer. 
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25-1-506. Powers and duties of health departments. 
(1) Each county and district health department has, in addition to 

all other powers and duties imposed upon it by law, the following powers 
and duties: 

(a) To administer and enforce the laws pertaining to public health, 
and vit41 statistics and water pollution control and the orders, rules, 
regulations, and standards of the state board of health and the state 
water quality control commission, and to enforce the orders of the 
divisiQ,n of administration of the department of health with respect to 
air pollution control; . 

(b) To investigate and control the causes of epidemic and communi
cabl~ diseases affecting the public health; 

(c) To establish, maintain and enforce isolation and quarantine, 
and .i n pursuance thereof, and for thi s purpose only, to exerci es such 
physical control over property and over the persons of the people within 
the jurisdiction of the department as the department may find necessary 
for the protection of the public health; 

(d) To close theatres, schools and other public places, and to 
forbid gatherings of people when necessary to protect the public health; 

(e) To abate nuisances when necessary for the purpose of eliminating 
sources of epidemic and communicable diseases ~ffecting the public health; 

(f) To establish, maintain, or make available chemical, bacterio
logical and biological laboratories, and to conduct such laboratory 
investigations and examinations as it may deem:;necessary for the 
protection of the public health; 

J 

(g) To purchase, and to distribute to 1icensed physicians and 
veterinarians, with or without charge, .as the~oard may determine upon 
considerations of emergency or need, such vaccines, serums, toxoids, and 
other approved biological or therapeutic products as may be necessary 
for the protection of the public health; 

(h) To initiate and carry out health programs, not inconsistent 
with the law, that may be deemed necessary or 'desirable for the protection 
of the public health and the control of disease; 

(i) To collect, compile, and tabulate reports of marriages, 
dissolutions of marriage, and declarations of invalidity of marriage, 
births, deaths, and morbidity, and to require any person having information 
with regard to the same to make such reports and submit such information 
as is required by the law or the rules and regulations of the state 
board of health; 

(j) To make any necessary sanitary and health investigations and 
inspections, on its own initiative or in co-operati,on with the department 
of health, as to any matters affecting public health within the 
jurisdiction and control of the department; 
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(k) To cooperate with the department of health and "the state 
board of health in all matters pertaining to the public health, with 
the state water quality control commission in all matters pertaining to 
water quality control, and with the air pollution control commission, the 
variance board, and the division of administration of the department of 
health in all matters pertaining to air pollution. 

25-1-507. Powers and duties of boards of health. 
(1) "In addition to all other powers and duties conferred and ilPosed 

upon county and district boards of health by the provisions of thi$ part 5, 
such boards have and exercise the following specific powers and duties: 

(a) To provide, equip, and maintain suitable offices and all 
necessary facilities for the proper administration and operation of ~be 
department; 

(b) To determine general policies to be followed by the public 
health officer in administering and enforcing the public health' laws, /the 
orders, rules, and regulations of the board, and the orders, rules, 
regulations, and standards of the state board of health; 

(c) To act in an advisory capacity to the public health officer 
on all metters pertaining to public health; 

(d) To issue such orders and to adopt such rules and regualtions, 
not inconsistent with the public health laws of this state nor with the 
orders, rules, and regulations of the state board of health, as the board 
may deem necessary for the proper exercise of the powers and duties 
vested in or imposed upon a department or board of health by this 
part 5; 

(e) To hold hearings, administer oaths, subpoena witnesses, and 
take testimony in all matters relating to the exercise and performance 
of the powers and duties vested in or'imposed upon a county or district 
board of health; 

(f) To accept and, through the public health officer, to use, 
disburse, and administer all federal aid, state aid, or other property, 
services, or moneys allotted to a department for local public health 
functions, or allotted without designation of a specific agency for 
purposes which are within the functions of a department, and to 
prescribe, by rule or regulation not inconsistent with the laws of this 
state, the conditions under which such property, services, or moneys 
shall be accepted and administered. The board is empowered to make 
such agreements, not inconsistent with the laws of this state, as may be 
required as a condition precedent to receiving such funds or other 
assistance. 

(g) To establish and to prescribe, by rule and regulation, the 
conditions under which fees for personal health services rendered by 
the local department may be accepted and administered, such fees not 
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to exceed the actual cost of rendering such service~ Personal home 
health care services may include, but not be limited to, home health care, 
physical and speech therapy, orthopedic and dental services for 
children, and such other home health care services as may be established 
by federal or state law, but no person shall be denied personal health 
service for failure to pay said fee. 

25-1-508. Powers and duties of public health officer. 
(1) In addition to the other powers and duties conferred by this part 5 

and upon a public health officer, such officer, in person or through 
other officers and employees of the department, has the following 
powers and duties: 

(a) To administer and enforce the public health laws of the state 
of Colorado; the orders, rules, regulations, and standards of the state. 
board of health; and ,the orders, rules, regulations of the county or 
district board of health; 

(b) To exercise all powers and duties conferred and imposed upon 
departments not expressly delegated to county or district boards of 
health by the provisions of this part 5; 

(c) To hold hearings, administer oaths, subpoena witnesses and 
take testimony in all matters relating to the exercise and performance of his 
powers and duties; 

(d) To act as the local registrar of vital statistics for the 
area over which hi$ department has jurisdiction. 

25-1-109. Health department funds. 
(1) The treasurer of a department, upon organization of the department, 

shall create a county or district health department fund, to which 
shall be credited: 

(a) Any moneys· appropri ated from the county general fund or funds; 

(b) Any moneys received from state, f~dera1, or other grants, 
or fees for local health purposes. 

(2) Any moneys credited to said funds shall be expended only for 
the purposes of this part 5, and claims or demands against said funds 
shall be allowed only if certified by the public health officer and by 
the president of the board or any other member of the board designated 
by the president for such purpose. 

(3) A county board of health, before September first of each year, 
shall estimate the total cost of maintaining the department for the 
ensuing fiscal year, and also the amount of moneys that may be available 
from unexpended surpluses or from state or federal funds or other grants 
or donations. Said estimates shall be submitted in the form of a budget, 
on or before September first of each year, to the board of county 
commissioners. The board is authorized to provide any moneys necessary, 
over estimated moneys from surpluses, grants, and donations, to cover 
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the total cost of maintaining the department for the ensuing fiscal 
year by an appropriation from the county general fund. 

(4) A district board of health, before September first of each year, 
shall estimate the total cost of maintaining the department for the 
ensuing fiscal year, and also the amount of moneys that may be available 
from unexpended surpluses or from state or federal funds or other grants 
or donations. Said estimates shall be submitted in the form of a budget, 
on or before September first of each year, to a committee composed of 
the chairmen of the boards of county commissioners of all the counties 
comprising the district. The cost for maintaining the department, over 
estimated moneys from surpluses, grants, or donations, shall be appro
tioned by the committee amony the counties comprising the district in 
proportion as the population of each county in the district bears to the 
total population of all counties in the district, population figures to 
be based on the last federal census. The boards of county commissioners 
of the respective counties are authorized to provide any moneys 
necessary to cover the proportionate shares of their county, by the 
appropriation ~rom the county general fund. 

25-1-510. Dissolution of health department. Any department may be 
dissolved and discontinued by resolution of the board of county commissioners 
of a county maintaining a county health department or by resolutions of 
the boards of county commissioners of the counties maintaining a 
district health department. No department shall be dissolved within the 
two-year period following the date of its establishment. Within ninety 
days after the passage of a resolution dissolving a department, the 
county or district board of health shall proceed to terminate the affairs 
of the department. After payment of all obligations, any moneys remaining 
in the county health department fund shall be credited to the general 
fund of the county, and any,moneys remaining in a district health depart
ment fund shall be apportioQed among the counties comprising the district 
in the same manner as the c,'st of maintaining the department was 
apportioned among' the counties and credited to their respective general 
funds . All other property Of the coun'ty or di stri ct health depart-
ment shall be disposed of a~ agreed upon by the county or district 
board of health. 

25-1-511. Enlargement o( or withdrawal from a health department. 
(1) Any county adjacent\to a district maintaining a district health 

department may become a part of such district by agreement between its 
board of county commissioners and the boards of county commissioners of 
the counties comprising the district. Any such county, upon being accepted 
into the district, shall thereupon become .subject to all the provisions 
of this part 5 as though it were originally a part of the district. 

(2) Any county in a district may withdraw from the district by 
resolution of its board of county commissioners. No county may withdraw 
from a district witnin the two-year period following the establishment 
of the district or the county·s becoming a part of the district, and then 
only after one year's written notice given to the department. In the 
event of withdrawal of a county from a district, any funds which had 
been appropriJlted by the county before wi th~.rawa 1 to cover its proporti onate 
share of main\aining the district shall not'lbe returned to the county 
withdrawing. . 
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25-1-512. Legal actions and adviser. The district attorney of the 
judicial district in which a cause of action arises shall bring any 
civil or criminal action requested by a public health officer to abate a 
condition which exists in violation of, or to restrain or enjoin any 
action which is in violation of, or to prosecute for the violation of or 
for the enforcement of, the public health laws and the standards, orders, 
rules, and regulations of the state board of health or a county or district 
board of health. If the district attorney fails to act, the public 
health officer may bring any such action and be represented by special 
counsel employed by him with the approval of the board. A department, 
through its board of health, may employ or retain and compensate an 
attorney to be the legal adviser of the department and to defend all 
actions and proceedings brought against the department or the officers 
and employees thereof. 

25-1-513. Judicial review of decisions. 
(1) Any person aggrieved and affected by a decision of a board or a 

public health officer acting under,the provisions of this part 5 shall 
be entitled to judicial review by filing, in the district court of any 
county over which such board or public health officer has jurisdiction, 
an appropriate action requesting such review. within ninety days after 
the public announcement of the decision. The court may make any interested 
person a party to the action. The review shall be conducted by the 
court without a jury and shall be confined to the record, if a complete 
record is presented. In cases of alleged irregularities in the record 
or in the procedure before the board or public health officer, testimony 
may.be taken in the court. The court may affinm the decision or may 
reverse or modify it if the substantial rights of the appellant have 
been prejudiced as a result of the findings and decision of the board 
being: Contrary to constitutional rights or privileges; or in excess of 
the statutory authority or jurisdiction of the board or public health 
officer; or affected by any error of law; or made or promulgated upon 
unlawful procedure; or unsupported by substantial evidence in view of 
the entire record as submitted; or arbitrary or capricious. 

(2) Any party may have a review of the final judgment or decision of 
the district court by appellate review in accordance with law and 
the Colorado appellate rules. 

25-1-514. Unlawful acts and penalties. 
(1) It is unlawful for any person, association, or corporation 

and the officers thereof: 

(a) To willfully violate, disobey, or disregard the provisions of 
the public health laws or the terms of any lawful notice, order, standard, 
rule, or regulation issued pursuant thereto; or 

(b) To fail to make or file reports required by law or rule of 
the board relating to the existence of disease or other facts and 
statistics relating to the public health; or 

(c) To willfully and fa,sely make or alter.any certificate or 
certified copy thereof issued p~rsuant to the publlC health laws; or 
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(d) To willfully fail to remove from provate property under-his 
control at his own expense, within forty-eight hours after being ordered 
so to do by the health authorities, any nuisance, source of filth, or 
cause of sickness within the jurisdiction and control of the department 
whether such person, association, or corporation is the owner, tenent, 
or occupant of such private property; except that, when any such condition 
is due to an act of God, it shall be removed at public expense; or 

(e) To pay, give, present, or otherwise convey any officer or 
employee of a department any gift, remuneration or other consideration, 
directly or indirectly, for an incorrect or improper performance of the 
duties imposed upon him by or on behalf of such health department or 
by the provisions of this part 5. 

(3) It shall be unlawful: 

(a) For any officer or employee of a department to perform any 
work, labor, or services other than the duties assigned to him by or on 
behalf of the department during the hours such officer or employee is 
regularly employed by the department or to perform his duties as an 
officer or employee of a county or under any condition or arrangement 
that involves a violation of this or any other law of the state of 
Colorado; 

(b) For any officer or employee of a department who is employed 
or retained on the basis of regular flJll time employment to perform any 
work, labor, or services consisting of the private practive of medicine, 
veterinary surgery, sanitary engineering, nursing, or any other profession 
which is or may be of special benefit to any private person, association, 
or corporation as distingui$hed from the department or the public 
generally and which is performed by such officer or employee, directly or 
indirectly, for remuneration, whether done in an active, advisory, or 
consultative capacity or p~rformed within or without the hours such 
officer or employee is regularly employed by the department. 

(4) Any person, associa~ion, or corporation, or the officers thereof, 
who violates any provision of this section is guilty of a misdemeanor 
and, upon conviction thereof, shall be punished by a fine of not more 
than one thousand dollars, or by imprisonment in the county jail for not 
more than one year, or by both such fine and imprisonment. In addition 
to such fine and imprisonment, he shall be liable for any expense 
incurred by health authorities in removing any nuisance, source of filth, 
or cause of sickness. Conviction under the penalty provisions of this 
part 5 or any other public health law shall not relieve any person fronl 
any civil action in damages that may exist for an injury resulting from 
any violation of the public health laws. 

25-1-515. Mode of treatment inconsistent with religious creed or 
tenent. Nothing in this part 5 authoril€s a, county or district board 
of health to impose on any person any mode of treatment inconsistent 
with the creed or tenets of any religious denomination of which he 
is an adherent if sanitary and quarantine laws, rules, and regulations 
are complied with by any such person. 



25-1-516. Allocation of moneys. 
(1) The department of health is authorized to allocate money for 

local health services to each local department organized pursuant to 
this part 5 and to each county board of health in the state as provided 
for in section 25-1-608, as follows: 

(a) The state shall provide support on a per capita basis for 
local and regional health services of which no more than eighty-five 
percent shall be for supporting local health services and not less than 
an additional fifteen percent for supporting regional health services. 
"Regional health services" means two or 1}10re local county or district 
health departments or county boards of health providing joint services. 
The state board of health has review power over the formation, 
establishment, and support of regional health services. 

(b) In order to qualify for state assistance, each county and 
city and county shall contribute a minimum of one dollar and fifty cents 
per capita for its local health services and may contribute such . 
additional amounts as it may determins necessary to meet its local 
health needs. 

(c) Federally and state funded special projects and demonstrations 
shall be in addition to the above a110ttments. 
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TITLE 25 

HEALTH 

PART 7 

Regional Health Departments 

25-1-701. Legislative declaration. The general assembly declares 
that the purpose of this part 7 is to provide more effectives effici,ent, 
and expanded local community health service to citizens of this state 
by authorizing the formation of regional health departments while insu'ring 
local participation in the formation and administration of such regional 
health departments. 

25-1-702. Establishment of regional health departments. 
(1) One or more local health departments, organized pursuant to 

part 5 of this article, or boards of county commissioners may make 
application to the state board of health for the establishment of a 
regional health departments referred to in this part 7 as the "department li

, 

that coincides with one or more of the regions, or portions thereof 
exceeding two hundred tho~sand populations established by the division 
of p1aDning. Such app1ic.tion shall set forth the reasons and advantages 
for establishing the proposed health department and shall. contain the 
following data and informa'tion regarding the area involved: 

(a) Population size, density, and distribution; 

(b) Existing health resources and services, their location, and 
their availability to serve the region; 

(c) Availability of qualified health personnel and physical 
facilities; 

(d) Social characteristics of the population such as age, sex, 
socio-economic status, and1proportion of ethnic groups; 

(e) Geographic and topographic characteristics; 

(f) Health service needs as related to those of the national 
population; 

(g) Economic factors, including existing and proposed industrial 
development, tax base, and tax structure. 

(2) The state board of health, upon receipt of said application, 
shall conduct a public hearing, pursuant of section ~4-4-l05, C.R.S. 1973, 
011 the advisability of establishing the proposed regl0na1 health depart
ment. The state board of health shall then forthwith approve or disap
rove said application based on testimony presented at said hearins anQ 
on information received pursuant to this section. 
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25-1-703. ' Regional health departments and boards of health-composition. 
A regional health department shall consist of a regional board of health, 
referred to in this part 7 as the "board", a public health officer, and 
all other personnel employed or retained under the provisions of this 
part 7. Every regional board of health shall consist of at least seven 
members or such number as would be necessary to provide one member from 
each county and in addition one from each city over thirty-five thousand 
population, and one member for each additional fifty thousand population. 
Such board members shall be appointed by a committee composed of one 
member of each of the boards of county commissioners of the counties 
comprising the region, and one member of the council of each city over 
thirty-five tousand population, designated by the council chairman. The 
members of the board of health shall be appointed for five-year terms; 
except that the members first appointed shall be designated so that one 
shall serve for one year, two for two years, one for three years, two for 
four years, and one for five years from the date of appointment. When 
the board consists of more than seven members, the length of the terms 
of the add; ti ona 1 members shall be made by the' comm; ttee at the time of 
initial appointments. Each member shall be a resident of one of the 
counties comprising the region. Appointments shall be made to the baard 
so that no business or professional group constitutes a majority of the 
board. Any vacancy on the board shall be filled in the same manner as 
full-term appointments by the appointment of a, qualified person for the 
unexpired term. 
25-1-704. Organization of regional boards of' health. 
(1) A regional board of health, at its orgariizational meeting, shall 

elect from its members a president and such other officers as it deems 
necessary. The public health officer of the regional health department 
at the discretion of the board, may serve as secretary, but shall not 
be a member of a board. All officers shall hold office at the pleasure 
of the board. 

(2) Regular meetings of a board shall be held not less than once 
every three months at such time and place as may be fixed by resolution 
of the board. Special meetings of a board may be called by the president, 
by the regional public health officer, or by a majority of the members of 
the board at any time on three days' prior notice by mail or, in case of 
emergency, on twenty-four houts' notice by telephone or telegraph. A 
board may adopt, and at any time may amend, bylaws in re~ation to its 
meetings and the transaction of its bUSiness. A majority shall consti
tute a quorum of the board. Members shall serve without compensation 
but shall be reimbursed for their actual and necessary expenses while 
engaged in performance of their official duties. All meetings of the 
board in every suit and proceeding shall be taken to have been duly 
called and regularly held and all orders and proceedings of a board to 
have been authorized unles the contrary be proved. 

25-1-705. Jurisdiction of regional health departments. The Jurisdic
tion of any regional health department shall extend over all unincorpor
ated areas and over all municip,al corporations within the territorial 
limits of the counties comprising the region. 
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25-1-706. Functions of regional boards of hea1tn. The functions of 
the local boards of health shall be legislative, judicial, and advisory, 
but not executive or administrative. Board functions shall include: 
Selection and employment of the health officer; adoption of local health 
ordinances, rules, and regulations not inconsistent with the public 
health laws of the state nor with the orders, rules, and regulations of 
the state board of health; conducting hearings, administering oaths, 
subpoenaing witnesses, and taking testimony in all matters relating to 
the exercise and performance of the powers and duties vested in or 
imposed upon a regional board of health; adoption of the annual budget 
and setting of tax levy necessary to insure local funds required for 
meeting the region's contribution to the totaJ budget; and servinq in e.' 

an advisory capacity to the pub1.ic health off1cer 1n all m~tters pertalnlng to 
the administration of the regional healLn aepartment. The public health 
officer shall serve as executive director of the department. 

25-l~707. Regional health departments -- personnel. 
(1) The administrative and executive head of each regional health 

department shall be a public health officer, which office is hereby 
created. The public health officer shall be appointed by the regional 
board of health to serve at the pleasure of the board and shall possess 
such qualifications as maybe prescribed by the state board of health. 
He shall be employed on a full-time basis and shall receive such annual 
compensation and expense allowance as may be fixed by the board. He 
shall maintain his office at such place as the board may designate and 
shall be custodian of all property and records of the department. In 
addition, all other profess;onal personnel of the local health department 
shall meet qualifications p~escribed by the Colorado department of health. 

(2) The county treasurer of the county in the region having the 
largest population as detemined by the last federal census, as a part 
of his official duties as county treasurer, shall serve as treasurer of 
the department, and his official bond as county treasurer shall extend 
to and cover his duties as treasurer of the department. 

(3) All other personnel required by a regional department shall be 
appointed by the public health officer and shall possess qualifications 
approved by the regional board of health. All personnel shall receive 
such compensation and expense allowance as fixed. by the public health 
officer with the approval of~ the board. All personnel shall perform 
such duties as prescribed by the public health officer. 

25-1-708. Regional health departments -- duties -- powers. 
(l) Each regional health department has, in addition to any other 

duties imposed upon it by law, the following duties: 

.(q) To administer and enforce the laws pertaining to public health, 
vital statistics, and water pollution contro,l, and the orders, rules, 
regulations, ,a.nd standards of the Colorado dep artme

1
nt pf health and the 

state air pollution and water quality control cohlm sSlons; 
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(b) To inves~igate and control the causes of epidemic and com
municable diseases affecting the public health; 

(~) To establish, maintain, and enforce isolation and quarantine, 
and in pursuance thereof, and for this purpose only, to exercise such 
physical.control over property and over the persons of the people within 
the jurisdiction of the department as the department may find necessary 
for the protection of the public health; 

(q) To close theatres, schools, and other public places, and to 
forbid gatherings of people when necessary to protect the public health; 

(e) To abate nuisances when necessary for the purpose of elimin~ 
atingsources of epidemic and conmunicab1e diseases affecting the public 
health; 
. ~f) To col1~ct, compile, ~nd tabulate reports of marriages, 

dlssolutlons of ~a:rlage, declara~lons of invalidity of marriage, births, 
deaths, and morbldlty and to requlre any person having infonnation with 
regard to the same to' .make such information available and submit such 
reports as are required by law or by the rules and regulations of the 
state board of health; . . 

(g) To cooperate with the Colorado department of health and the 
state board of health in all matters pertaining to the public health, 
and with the state air and water pollution control conmissions in all 
matters pertaining to air and water pollution control; 

(h) To provide uniform health services to all areas of the re
gion, to promote personal and environmental health, including assistance 
in pollution Jntrol. 

(2) A region~l health department has power to: 

(a) Establish and maintain chemical, bacteriological, and biologi
cal laboratories, and to conduct such laboratory investigations and 
examinations as it may deem necessary or proper for the protection of 
the public health; 

(b) Makes any necessary sanitary and health investigations and 
inspections, on its own initiativ! or in cooperation with the Colorado 
department of health, as to any matters affecting public health, within 
the jurisdiction and control of the regional health department; 

(c) Purchase, and to distribute to licensed phYsicians and 
veterinarians, with or without charge, as the board may detennine 'JPon 
considerations of emergency or need, such vaccines, serums, toxoids, 
and other approved b'jological or therapeutic products as may be neces-
sary for the protection of the public health; , 

(d) Initiate and carrYJout health programs that may be deemed 
necessary or desirable for the protection of the public health and the 
control of disease. 
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25r l-709. Regional health departments -- services -- programs. 
(1). The program and services of regional health departments 

shall include to the greatest extent possible, but not be limited to: 

(a) Personal health services, including: COIJI11unicable disease 
control; tuberculosis control;. venereal disease control; alcohol and drug 
dependence control; chronic disease control; injury control; nutritional 
services; social services; multiphasic screening program (mobile pre
diagnostic case (finding); and other services such as medical care; 
mental health; mental retardation and rehabilitation as may be assigned 
to the department; bedside home nursing care; maternal and child health 
services; handicapped and crippled chi1dren·s program; prevention of 
congenital defects; evaluation services for delayed development; fam11y 
planning; school health; cooperative aftercare services for mental 
health; migratory labor health services; vision care; vision and hear
ing conservation program; and well oldster clinic service; 

(b) Environmental health services, including: Water quality 
control; sewage disposal; air pollution control; solid wastes.disposal; 
drinking water quality surveillance; restaurant inspection; food sani
tation and consumer protection; milk sanitation; rabies control; occupa
tional health; radiological health; noise control; accident prevention; 
migratory and low income housing sanitation; vector control; swimning 
pool sanitation; and plumbing sanitation; 

(c) Supporting health services, consisting of: 

(1) Regional public health laboratories to provide service 
primarily for environmental health and including 1aborator.y testing 
facilities for: Convnunicab1e disease; public and private water supplies; 
raw and finished milk and milk products; swimming pool sanitation; sewage 
plant and industrial. efflUent; stream monitoring; suspected food poison
ing; preservatives and additives; food sanitation; and algae and mosquito 
larvae count and identification; . 

(II) Health education programs to be coordinated with other 
health agencles and professional organizations to promote community 
health education in the fields of: Prevention; case finding; vision 
care; environment; home health care; acute care; and chronic care; 

(III) Compilation of health statistics on the region to pro
vide information relating to birth and death registration; morbidity, 
and mortality incidence. 

(d) Administrative services necessary to effectuate this part 7. 

2S-l-710. Department of health to establish standards. The Colorado 
department of health shall establish minimum standards for regional 
health administration which must be met as a prerequisite for state 
assistance, including standards for qualification of personnel. 
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25-1-711. Regional board of nealth ........ duties .... powers. 
(1) In 'addition to any other duties conferred and tmposed upon 

a regional board of health by the provisions of thi's part 1, such boaF-d 
has the following duties: 

(a) Responsioility for the provision of suitable offices and 
other necessary facilities for the proper administration and operation 
of the regional health department; 

(b) To determine general policies to be followed by the regional 
health officer in administering and enforcing the public health laws, 
the orders, rules, and regulations of the board, and the orders, rules, 
regulations, and standards of the state board of health; 

(c) To act in an advisory capacity, to the public health officer 
on all matters pertaining to public health; 

(d) To establish 8,nd to prescribe, by rule and regulation, the 
conditions under which fees for personal health services' rendered by the 
regional health department may be accepted and administered, such fees 
not to exceed the actual cost of rendering such service. Personal home 
health care services may include, but not be limited to, home health 
care, physical and speech therapy, orthopedic and dental services for 
children, vision care, and such other home health care services as may 
be established by federal or state law, except no person shall be denied 
personal health service for failure to pay said fee. 

(2) A regional board of health shall have the power: 

(a) To issue such orders, and to adopt such ru]es and regulations 
not inconsistent with the public health laws of this state nor with the 
orders, rules, and regulations of the state board of health, as the board 
may deem necessary for the proper exercise of the powers and duties 
vested in or ,imposed upon a reqional health department or regional 
board of health by this part 7; 

(b) To hold hearings, administer oaths, subpoena witnesses, and 
take testimony in all matters relating to the exercise and performance 
of the powers and duties vested in or imposed upon a regional board of 
health. 

25-1-712.. Duties of public health officer.--
(1) In addition to the other duties conferrad and imoosed in 

this part 7upon a public health officer, such officer, in pierson 
through other designated officers or employees of the regional health 
department, has the following duties: 

(a) To administer and enforce the public health laws of the state 
of Colorado; the orders, rule', regulations, and standards of the state 
board of health and the air and water pollution control commissions; 
and the orders, rules, and regulations of the regional board of health 
all in accordance with this part 7; 
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(b) To exercise,authoritl conferred on regional health depart~ 
ments out. not 'expressly del.egatea to regional boards of health by the 
provisions of this article; 

(c) To hold fteari.ngs, administer oaths. subpoena witnesses, 
and take testilOOny in all matters relating to the perfonnance of his 
duties as set forth in this part 7; 

(d) To act as the local registrar of vital statistics for the 
area over which his regional health department has jurisdiction. 

25-1-713. Healtft department funds. 
(1) The treasurer of a regional health department, upon organiza-

tion of the department, shall establish and maintain a regional health 
department fund, to which shall be credited: 

(a) Any moneys that may be appropriated from the county general 
fund ; 

(b) Any moneys received from state, federal, or other grants or 
donations or fees for local health purposes. 

(2) Any moneys credited to said funds shall be expended only for 
the purposes of this part 7, and claims or demands against said -fund 
shall be allowed only if certified by tne publ1C nealth officer and by 

. the president of the regional board of health or any other member of 
the board designated by the president (or such purpose. 

(3) A regional board of health, before September 1 of each year, 
shall estimate the total cost of maintaining the .department for the 
ensuing fiscal year and the moneys that may be avail-
able from unexpended surpluses or fr.om state or federal funds or other 
grants or donations. Said estimates shall be submitted in the form of 
a budget, on or before September 1 of each year, to.a committee 
composed of the chairmen of the boards of county commiSSioners of all 
counties comprising the region. The cost for maintaining the department, 
over estimated moneys from surpluses, grants, or donations, shall be 
apportioned by the committee among the counties cqmprising the region t in proportion tuat the population of each county 1n the region bears 1:0 

the total population of all counties 1n the region, with population fi
gures to be based on the last federal census. The boards of county 
commissioners. of the respective counties are hereby authorized to oro
vide any moneys necessary to cover the proportionate shares of their 
counties, by an appropriation from the ~ounty general funds. 

25-1-714. Legal actions and advisor •. -The district attorney of the 
judicial district in which a cause of actlon may arise shall bri.ng any 
civil or criminal action requested by a public health officer to abate 
a condition which exists in violation of, or to restrain or enjoin any 
action which is in violation Oft or to p~secute for the violation of 
or for the enforcement of the public heanth laws and the~standards, 
orders, rules, and regulations of the state boar~ of h~alt~ or regional 
board of health as set forth in this part 1. If the d~str,ct attorney 
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fails to act, th.e public health officer may bring any such action and be 
represented by special counsel employed by nim withtne·approyal of 
the regional board of health. A regi.onal board ofnealth sfiall employ 
or retain and compensate an attorney to be the legal advisor to the 
regional heal th department and to defend a1] actions and. proceedi.ngs 
brough.t against the department or the officers and employees thereof. 

25-1-715. Judicial review of decisions. 
(1) Any person aggrieved by a decision of a regional board of health 

or a public health officer acting under the provisions of this oart 7 
is entitled to judicial review by filing in the district court' 
of any county over which such board or public health officer has juris
diction an appropriate action requesting such review within ninety days 
after the public announcement of the decision. The court may make any 
i.nterested person a party to the action. The review shall be conducted 
by the court without a jury and shall be confined to the record if a 
complete record is presented. In cases of alleged irregularities in the 
record or alleged improper procedure before the board, testimony may 
be taken in the court4 The court may affirm the decision or reverse or 
modify it if the court finds that substantial rights of the appellant 
have been prejudiced because of being: Contrary to constitutional rights 
or privileges of the appellant; in excess of the statutory authority or 
jurisdiction of the. board or public health officer; made or promulgated 
upon unlawful procedure; unsupported by substantial evidence in view of 
the entire record as submitted; or arbitrary or capricious. 

(2) The final judgment or decision of the district court is subject 
to appellate review as provided by law and the Colorado appellate rules. 

25-1-716. 
(1 ) 

poration: 

Unlawful acts and penalties. 
It is unlawful for any person, firm, association, or cor-

(a) To willfully violate, disobey, or disregard the provisions 
of this part 7 or the terms of any lawful notice, order, standard, rule 
or regulation issued pursuant thereto; or ' 

(b) To fail to make or file reports required by law or rule of 
a regional board of health relating to the existence of disease or other 
facts and statistics relating to the public health; or 

(c) To willfully and falsely make or alter any certificate or 
certified copy thereof issued pursuant to this part 7; Qr 

(d) To willfully fail to remove from private property under his 
control at his own expense, within forty-eight hours after being ordered 
so to do by regional health departm~nt author1ti:s.,any nUisance, source 
of filth, or cause of sickness wlthln th.e jurlsdlctlon and control of 
s.aid department whether such person, associa~io.n, or corporatior 
1 s the owner, tenant:t or occupant of such pr~ vate property; except that.- when 

any such condition is due to an act of God, lt snall be removed at pub-
lic expense; or 
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(e) To pay, give, present, or otherwise convey to any officer 
or employee of a regional health department any gift, remuneration, or 
other consideration, directly or indirectly, which such officer or 
employee is forbidden to receive by the provisions of this article. 

(2) It is unlawful for any officer or employee of any 
cepartment or member of any regional board of health to accept 
any gift, remuneration, or other consideration, directly or indirectly, 
for an incorrect or improper performance of the duties imposed upon 
him by or on behalf of such health department or by the provisions of 
this article. 

(3) It is unlawful for any officer or employee of a regional health 
department to perfonn any work, 1 abor ,or serv,i ces other than the duties 
assigned to him by or on behalf of the department during the hours 
such officer or employee is regularly employed by the regional health 
department, or th perform his duties as an officer or employee of a 
regional health department under any condition or arrangement that 
involves a violation of this part 7 or any other law of the state of Colorado. 

(4) Any person, firm, association, or corporation, who violates 
any provision of this part 7 is guilty of a misdemeanor and, up9n 
conviction thereof, shall be punished by a fine of not more than one 
thousand dollars or by imprisonment in the county jail for not more than 
one year, or by both such fine and imprisonment. In addition to such 
fine and imprisonment, he shall be liable for any expense incurred by 
health authorities in removing any nuisance, source of filth, or cause 
of sickness resulting from said violation. Conviction under the penalty 
provisions of this part 7 does not relieve a person from a civil action 
for damages that may ex; st becaustl of (In injury resul ti ng from sai d 
violation. 

25-1-717. Mode of treatment inconsistent with religious creed of 
tenet. Nothing in this part 7 shall authorize a regional board of 
health to impose on any person any mode of treatment inconsistent with 
the creed or tenets of- any religious denomination of which he is an 
adherent if sanitary and quarantine laws, rules, and regulations are 
complied with by any such person. 

25-1-718. Dissolution of existing health departments to form regional 
health department. Any county or district health department may be 
dissolved and discontinued by resolution of the board of county com
missioners of a county maintaining a county health department or by 
resolution of the boards of county commissioners of the counties main
taining a district health department for the purpose of forming a regional 
health department. Within ninety days after the passage of a resolution 
dissolving a department, the county or district board of health shall 
proceed to terminate the affairs of the department. All other property 
of the county or district health department shall be transferred 
to the regional health department. 
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25-1-719. Me.rger, consolidation, or.assumption of the department. 
In the event a service. authority is established in all ·or a portion· of 
the territory of. a reg10nal b.ealth. department, tfte boa,rd .s·hall seek to 
merge with or oecome assumed by such. servi.ceauth.ortt,y in tne manner. 
provided by law for th(\t portion of the department. territory, so lo.ng 
as adequate and equitable provisions are made upon. merger., _ cOflsolida
fion, or assumption for the discharge of all obltgat.ions of the district 
and for the protection of the rights of all holders of securities of the 
district. 
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ARTICLE 5 

PRODUCTS CONTROL & SAFETY 

PART 8 

Swimming Areas 

25-5-801. Definitions. As used in this part 8, unless the context 
otherwise requires: 

(1) "Natural swimming area" means a designated portion of a natural 
or impounded body of water in which the designated portion is devoted 
to swimming, recreative bathing, or wading and for which an individual 
is charged a fee for the use of such area for such purposes. Appurtenances 
used in connection with the natural swimming area shall also be included. 

(2) "Swimming area ll means a designated body of water of such volume 
and depth that one or more persons can swim in it and which is used for 
the purpose of swimming, recreative bathing, or wading and includes natural 
swimming areas and swimming pools. 

(3) "Swimming pool" means a body of water, other than a natural swim
ming ares, maintained e~clusively for swimming, recreative bathing, or 
wading and includes appurtenances used in connection with the swimming 
pool. 

25-5-802. Submission of plans and specifications. Prior to the 
construction, extension, enlarging, remodeling, or modification of a swim
ming area, the plans and specifications for the work to be done shall be 
submitted for review and recommendation to the state department of public 
health by the owner of the swimming area. The department of health may 
direct that such plans and specifications be submitted to the municipality 
or other political subdivision in which the swimming area is or may be 
located rather than to the department of health. This section does not 
prohibit any municipality from requiring that the plans also be submitted 
to the proper authority of the municipality. 

25-5-803. Sanitation of swimming areas. 
(1) A swimming area shall be kept clean and free of all accumulations 

of trash, garbage, filth, and debris. Concentrations of any other matter 
in the water shall not be injurious to health. 

(2) All swimming areas shall provide separate toilet facilities for 
both males and females, and swimming pools shall also provide separate 
shower and locker room facilities; except that swimming pools used in 
connection with hotels, motels, apartment houses, and private clubs 
shall not be required to furnish separate ,shower, tOilet.and locker 
room facilities. All such facilities shall be kept clean and free from 
dirt, refuse, soiled toweling, or other noxious material. 

(3) A swimming pool shall have an appa~atus for the continuous 
removal from the, water suspended, floating, >,and setteable sUbstances. 

8-60 



S 175 

Equipment for the disinfection of water shall be provided that shall be 
capable of either maintaining a minimum concentration of not less than 
twenty-five hundredths part per million of free chlorine residual or 
maintaining the minimum standards for drinking water in effect on January 
1, 1969, as specified by the public health service of the United States 
department of health, education, and welfare. The water shall be kept 
clear enough to permit the bottom of the pool to be visible from the 
surface. 

25-5-804. Safety standards for swimming areas. 
(1) All natural swimming areas shall have a sanded beach for the slope 

of which shall not be steeper than one foot of fall to ten feet of 
horizontal distance and shall be posted with warning signs, buoys, or 
other markers located not more than one hundred feet apart and visible to 
a person of ordinary visual acuity at a distance of not less than one 
hundred feet to mark water over three feet of depth and to mark the 
exterior limits ot the designated swil11111ng area. There shall also be 
provided not less than one life ring fifteen inches in diameter with 
seventy-five feet of three-sisteenths inch manila line attached which 
shall be hung in a conspicuous place on the beach where it shall be 
kept readily available for use. Each natural swimming area shall also 
have not less than one square-sterned boat with oars and oar locks 
which shall be used only for lifesaving purposes. All other floating 
craft shall be excluded from the swimming areas except for enforcement 
craft when necessary to provide adequate supervision. When night swimming 
is permitted in the natural swimming area, the beach shall be fully 
illuminated. 

(2) Diving tower or springboard, when provided, shall be rigidly 
constructed and securley anchored. 

(3) Swimming pools shall be equipped with not less than one light
weight reaching pole of not less than twelve feet in length, and not less 
than one 1 i fe ri ng f'i fteen ; nches in di qmeter wi th seventy-fi ve feet of 
three-sixteenths inch manila line attached, both of which shall be kept 
in a conspicuous place readily available to persons in the pool. When 
night swimming is permitted, the pool, adjacent area, and all 
appurtenances, shall be fully illuminated. 

25-5-805. Connection with potable water. All potable water supply 
sources connected to the swimming pool or pool appurtenances shall be 
protected against contamination by means of an air gap or equivalent 
devece, and such device shall be placed between the source of the potable 
water supply source and the pool or pool appurtenance. 

25-5-806. Inspection. All swimming areas shall be open to inspection 
at any time they are in use and at any other reasonable time by agents 
of the department of health. 

25-5-807. Injunctive relief. The operation of a swimming area in 
violation of any provision of thi~ part 8 may be restrained by the 
executive director of the department of health; by any city, county, city 
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and county, or district health officer. or by any of their authorized 
agents in an action brought in a court of comprtent jurisdiction 
pursuant to the Colorado rules of civil procedure. 

25-5-808. Municipalities may regulate. Any city, town, or city and 
county may by ordinance regulate swimming areas. Any such ordinance 
may include standards which are the same or more restrictive than the 
standards set forth in this part 8 but shall not sepersede the state 
law except insofar as they are more restrictive than the state standards. 

25-5-809. Applicability of part 8. This part 8 shall not apply to 
any swimming pool constructed with or appurtenant to a single-family 
dwelling. condominium or apartment house which pool 1s used solely by 
the persons living within such dewlling, condominium or apartment house 
and the guests of such persons. 

25-5-810. Rules and regulations. The department of public health 
may adopt any rules and regulations necessary for the proper admini
stration and enforcement of this part 8. 
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TITLE 25 

HEALTH 

ARTICLE 8 

WATER QUALITY CONTROL 

PART 1 

GENERAL PROVISIONS 

25-8-101. Short title. This article shall be known and may be 
cited as the "Colorado Water Quality Control Actl!. 

25-8-102. Legislative declaration. (1) In order to foster the 
health, welfare, and safety of the inhabitants of the state of Colorado 
and to facilitate the enjoyment and use of the scenic and natural 
resources of the state, it is declared to be the policy of this state 
to prevent injury to beneficial uses made of state waters, to maximize 
the beneficial uses of water, and to develop waters to which Colorado 
and its citizens are entitled and, within this context, to achieve the 
maximum practical degree of water quality in the waters of the state 
consistent with the welfare of the state. It is further declared that 
pollution of state waters may constitute a menace to public health and 
welfare, may create public nuisances, may be harmful to wildlife and 
aquatic life, and may impair beneficial uses of state waters and that 
the problem of water pollution in this state is closely related to the 
problem of water pollution in adjoining states. 

(2) It is further declared to be the public policy of this state 
to conserve state waters and to protect, maintain, and improve, where 
necessary and reasonable, the quality thereof for public water supplies, 
for protection and propagation of wildlife and aquatic life, for domestic, 
agricultural, industrial, and recreational uses, and for other benefi
cial uses, taking into consideration the requirements of such uses; to 
provide that no pollutant be released into any state waters without 
first receiving the treatment or other corrective action necessary to 
reasonably protect the legitimate and beneficial uses of such waters; to 
provide for the prevention, abatement, and control of new or existing 
water pollution; and to cooperate with other states and the federal 
government in carrying out these objectives. 

(3) It is further declared that protection of the quality of state 
waters and the prevention, abatement, and control of water pollution 
are matters of statewide concern and affected with a public interest, 
and the provisions of this article are enacted in the exercise of the 
police powers of this state for the purpose of protecting the health, 
peace, safety, and general 'welfare of the people of this state. 

(4) This article and the agencies authorized under this article shall 
Effective date. This act shall take effect July 1, 1981. 
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be the final authority in the administration of water pollution prevention, 
abatement, and control. Notwithstanding any other provision of law, no 
department or agency of the state, and no municipal corporation, county, 
or other political subdivision, having jurisdiction over water pollution 
prevention, abatement, and control, shall issue any authorization for the 
discharge of pollutants into state waters unless authorized to do so in 
accordance with this article. 

(5) It is further del cared that the general assembly intends that 
this article shall be construed to require the development of a water 
quality program in which the water quality benefits of the pollution 
control measures utilized have a reasonable relationship to the eco
nomic, environmental, energy, and public health costs and impacts of 
such measures, and that before any final action is taken, with the 
exception of any enforcement action, consideration be given to the eco
nomic reasonableness of the action. Such consideration shall include 
evaluation of the benefits derived from achieving the goals of this 
article and of the economic, environmental, public health, and energy im
pacts to the public and affected persons. 

25-8-103. Definitions. As used in this article, unless the context 
otherwise requires: 

(1) "Commission ll means the water quality control commission created 
by section 25-8-201. 

(2) "Control regulation U means any regulation promulgated by the com
mission pursuant to section 25-8-205. 

(3) "Discharge of pollutants" means the introduction or addition of 
a pollutant into state waters. 

(4) uDivision ll means the division of administration of the department 
of health. 

(5) IIDomestic wastewater treatment works" means a system or facility 
for treating, neutralizing, stabilizing, or disposing of domestic waste
water which system or facility has a designed capacity to receive more 
than two thousand gallons of domestic wastewater per day. The term 
"domestic wastewater treatment works ll also includes appurtenances to 
such system or facility, such as outfall sewers and pumping stations, and 
to equipment related to such appurtenances. The term "domestic waste
water treatment works ll does not include industrial wastewater treatment 
plants or complexes whose primary function is the treatment of industrial 
wastes, notwithstanding the fact that human wastes generated incidentally 
to the industrial processes are treated therein. 

(6) "Effluent limitation ll means any restriction or prohibition 
established under this article or federal law on quantities, rates, and 
concentrations of chemical, physical, biological, and other constituents 
which are discharged from point sources into state waters, including, but 
not limited to, standards of performance for new sources, toxic effluent 
standards, and schedules of compliance. 

(7) "Executive director U means the executive director of the department 
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of health. 

(8) IIFederal act" means the "Federal Water Pollution Control Act", 
commonly referred to as the "Clean Water Actl!. 

(9) "Irrigation return flow" means tailwater, tile drainage, 
or surfaced groundwater flow from irrigated land. 

(10) ulssue lt or lIissuance" means the mailing to all parties of any 
order, permit, determination, or notice, other than notice by pUblica
tion, by certified mail to the last address furnished to the agency by the 
person subject thereto or personal service on such person, and the date 
of issuance of such order, permit, determination, or notice shall be 
the date of such mailing or service or such later date as is stated in 
the order, permit,determination, or notice. 

(11) "Municipality ll means any regional commission, county, 
metropolitan district offering sanitation service, sanitation district, 
water and sanitation district, water conservancy district, metropolitan 
sewage disposal district, service authority, city and county, city, 
town, Indian tribe or authorized Indian tribal organization, or any two 
or more of them which are acting jointly in connection with a sewage 
treatment works. 

(12) ItPermit" means a permit issued pursuant to part 5 of this article. 

(13) "Person" means an individual, corporation, partnership, as
sociation, state or political subdivision thereof, federal agency, state 
agency, municipality, commission, or interstate body. 

(14) IIPoint source" means any discernible, confined, and discrete 
conveyance, including, but not limited to, any pipe, ditch, channel, 
tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or other floating craft, 
from which pollutants are or may be discharged. "Point source" does not 
include irrigation return flow. 

(15) "Pollutant" means dredged spoil, dirt, slurry, solid waste, 
incinerator residue, sewage, sewage sludge, garbage, trash, chemical waste, 
biological nutrient, biological material, radioactive material, heat; 
wrecked or discarded equipment, rock, sand, or any industrial, municipal, 
or agricultural waste. 

(16) tlPollution" means the man-made, man-induced, or natural alteration 
of the physical, chemical, biological, and radiological integrity of 
water. 

(17) "Promulgate" means and includes authority to adopt, and from time 
to time amend, repeal, modify, publish, and put into effect. 

(18) "Schedule of compliance" means a schedule of remedial measures 
and times including an enforceable sequence of actions or operations 
leading to compliance with any control regulation or effluent limitation. 

(19) "State waters ll means any and all surface and subsurface waters 
which are contained in or flow in or through this state, but does not 
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include waters in sewage systems, waters in treatment works of disposal 
systems, waters in potable water distribution systems, and all water 
withdrawn for use until use and treatment have been completed. 

(20) IIWater quality standard ll means any standard promulgated pursuant 
to section 25-8-204. 

25-8-104. Interpretation and construction of water quality provisions. 
No provision of this article shall be interpreted so as to supersede, 
abrogate, or impair rights to divert water and apply water to beneficial 
uses in accordance with the provisions of sections 5 and 6 of article XVI 
of the constitution of the state of Colorado, compacts entered into by 
the state of Colorado, or the provisions of articles 80 to 93 of title 
37, C.R.S. 1973, or Colorado court determinations with respect to the 
determination and administration of water rights. Nothing in this 
article shall be construed, enforced, or applied so as to cause or 
result in material injury to water rights. The general assembly recognizes 
that this article may lead to dischargers choosing consumptive types of 
treatment techniques in order to meet water quality requirements. Under 
such circumstances, the discharger must comply with all of the applicable 
provisions of articles 80 to 93 of title 37 C.R.S. 1973, and shall be 
obliged to remedy any material injury to water rights to the extent re
quired under the provisions of articles 80 to 93 of title 37, C.R.S. 1973. 
The question of whether such material injury to water rights exists and 
the remedy therefor shall be determined by the water court. This section 
shall not be interpreted so as to prevent the issuance of a permit 
pursuant to sections 25-8-501 to 25-8-503 which is necessary to protect 
public health. Nothing in this article shall be construed to allow the 
commission or the division to require minimum stream flows or minimum water 
levels in any lakes or impoundments. 

25-8-105. Regional wastewater management plans - amendments. (1 )(a) 
Regional wastewater management plans, which include plans known for 
purposes of the federal act as 1/208 plansll, may be developed by designated 
planning agencies or by the state for nondesignated areas or for state
wide purposes. 

(b) Before submitting a proposed plan or amendment to the divison, 
the designated planning agency shall hold a hearing on the proposed plan 
or amendment. 

(c) The division shall consider any proposed plan or amendment 
developed by the state. 

(d) Notice of a hearing to be held pursuant to this subsection (1) shall 
be given by at least one publication in a newspaper of general distribution 
in the area of the proposed plan, and actual notice shall be given to any
one requesting such notice. Such notice shall advise of the opportunity 
for interested persons to appear and submit written or oral comments on 
the proposed plan or amendment. The agency holding the hearing shall receive 
and consider all comments submitted on the proposed plan or amendment. 

(2) Each regional wastewater management plan and each amendment to 
such a plan must be either developed or reviewed by the division. 
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(3) (a) The commission, after notice and hearing', shall approve, 
conditionally approve, or reject proposed regional wastewater management 
plans and amendments thereto. The commission shall approve, conditionally 
approve, or reject a plan or an amendment developed by a management or 
planning agency within one hundred eighty days after submittal of the 
plan or amendment by the management or planning agency to the division. 
Only those portions of a regional wastewater management plan which are 
adopted as a regulation by the commission pursuant to section 24-4-103, 
C.R.S. 1973, shall be binding on regulatory decisions, including, but not 
limited to, site approvals, construction grants, or point or nonpoint 
source control decisions. Only those plans or portions thereof which 
are adopted by the commission as regulations shall be binding for purposes 
of any federal law, regulation, or action. 

(b) Notwithstanding the provisions of paragraph (a) of this subsection 
(3), the commission may delegate to the division the authority to 
approve, conditionally approve, or reject nonru1emaking amendments to 
regional wastewater management plans. If the commission delegates such 
authority, the division shall give notice of its decision on an amendment 
to the commission and to anyone who has requested notice of amendments to 
the affected plan. Notice of such decision shall also be included on 
the next commission agenda. Upon a request by any affected person, the 
commission shall review the divisionIs decision. The decision of the 
division shall be final within forty-five days after agenda notice of the 
decision has been given unless review is requested by an affected person. 

(4) The governor may certify to the federal environmental protection 
agency a regional wastewater management plan or an amendment thereto 
which has been approved by the con~ission or an amendment thereto which 
has become final after approval by the division. The governor may designate 
planning agencies for the purposes of the federal act. 

PART 2 

WATER QUALITY CONTROL COMMISSION 

25-8-201. Water quality control commission created. (l)(a) There 
is hereby created in the department of health a water quality control 
commission which shall exercise its powers and perform its duties and 
functions as if it were transferred to said department by a type 1 transfer. 
The commission shall consist of nine citizens of the state who shall be 
appointed by the governor, with the consent of the senate$ for terms of 
three years each. Members of the commission shall be appointed so as to 
achieve geographical representation and to reflect the various interests 
in water in the state. At least two members shall reside in that portion 
of the state which is west of the continental divide. 

(b) Only commission members appointed by the governor and serving 
on July 1, 1981, shall continue to serve the remainder of their terms. 
On and after July 1, 1981, appointments shall be made in accordance with 
the provisions of this subsection (1). 

(c) Whenever a vacancy exists, the governor shall appoint a member 
for the remaining portion of the unexpired term created by the vacancy, 
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subject to confirmation by the senate. 

(2)(a) The governor may remove any appointed member of the commission 
for malfeasance in office, failure to regularly attend meetings, or for 
any cause that renders such a member incapable or unfit to discharge the 
duties of his office. 

(b) If any member of the commission is absent from two consecutive 
meetings, the chainmnof the commission shall determine whether the cause 
of such absences was reasonable. If he determines that the cause of the 
absences was unreasonable, he shall so notify the governor, who may remove 
such member and appoint a qualified person for the unexpired portion of 
the regular term, subject to confirmation by the senate. 

(3) Each member of the commission not otherwise in full-time employment 
of the state shall receive a per diem which shall be the same amount 
paid to the general assembly for attendance at in~erim committees for 
each day actually and necessarily spent in the discharge of official 
duties, not to exceed twelve hundred dollars in anyone year; and each 
member shall receive traveling and other necessary expenses actually incur
red in the performance of his official duties as a member of the commission. 

(4) The commission shall select from its own membership a chairman, 
a vice-chairman, and a secretary. The commission shall keep a record of 
its proceedings. 

(5) The commission shall hold regular public meetings and may hold 
special meetings on the call of the chairman or vice-chairman at such 
other times as deemed necessary. Written notice of the time and place 
of each meeting shall be mailed to each member at least five days in 
advance. 

(6) All members shall have a vote. Two-thirds of the commission shall 
constitute a quorum, and the concurrence of a majority of the quorum 
in any matter within its powers and duties shall be required for any 
determination made by the commission. 

25-8-202. Duties of the commission. (1) The commission shall develop 
and maintain a comprehensive and effective program for prevention, control, 
and abatement of water pollution and for water quality protection 
throughout the entire state and, in connection therewith, shall: 

(a) Classify state waters in accordance with section 25-8-203; 

(b) Promulgate water quality standards in accordance with section 25-8-204; 

(c) Promulgate control regulations in accordance with section 25-8-205; 

(d) Promulgate permit regulations in accordance with sections 25-8-501 
to 25-8-504; 

(e) Perform duties assigned to the commission in part 7 of this article 
with respect to the location, design, construction, financing, and operation 
of domestic wastewater treatment plants; 
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(f) Review from time to time, at intervals of not more than three 
years, classification of waters, water quality standards, and control 
regulations which it has promulgated; 

(g) Promulgate regulations and adopt priority ranking for the admin
istration of federal and other public source contruction loans or 
grants which the commission or the division administers, which loans or 
grants shall not be expended for any purpose other than that for which they 
were provided; 

(h) Advise and consult and cooperate with other agencies of the 
state, the federal government, and other states, and with groups, political 
subdivisions, and industries affected by the provisions of this article 
and the policies or regulations of the commission; 

(i) Exercise all incidental powers necessary or proper for carrying 
out the purposes of this article including the powers to issue and enforce 
rules and orders, but, except as otherwise provided in this article, the 
commission shall not act as an appellate body to review determinations 
of the division; 

(j) Perform such other duties as may lawfully be assigned to it by 
Colorado statutes. 

(2) The commission shall have authority to implement the legislative 
declaration as prescribed in section 25-8-102. 

(3) The corrrnission shall hold a public hearing during the month of 
October of each year in order to hear public comment on water pollution 
problems within the state, alleged sources of water pollution within this 
state, and the availability of practical remedies therefor; and at such 
hearing the commission, administrator, and division personnel shall answer 
reasonable questions from the public concerning administration and 
enforcement of the various provisions of this article, as well as rules 
and regulations promulgated under the authority of this article. 

(4) The commission shall employ an administrator and shall delegate 
to such administrator such duties and responsibilities as it may deem 
necessary, including acting as a hearing officer for the commission; but 
no authority shall be delegated to such administrator to promulgate standards 
or regulations, or to make determinations, or to issue or countermand orders 
of the commission. Such administrator shall have appropriate practical, 
educational, and administrative experience related to water quality 
control and shall be employed pursuant to section 13 of article XII of the 
state constitution. The individual employed as technical secretary 
pursuant to section 25-8-202 (3), as that section existed prior to July 1,1981, 
shall be employed as the initial administrator under this subsection (4). 

(5) On or before November 1 of each year, the commission shall report 
to the governor and the general assembly on the effectiveness of the 
provisions of this article in carrying out the legislative intent,. as de
clared in section 25-8-102, and shall include in such report such 
recommendations as it may have with respect to any legislative changes 
that may be needed or desirable. 
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(6) The commission is hereby designated as the state water pollu
tion control agency for this state for all purposes of the federal act 
and is hereby authorized to take all action necessary and appropriate 
to secure to this state, its municipalities, or intermunicipal or inter
state agencies the benefits of said act. 

25-8-203. Classification of state waters. (1) The commission may 
classify state waters. 

(2) The types of classes shall be determined by regulations and 
may be based upon or intended to indicate or describe any relevant 
characteristic, such as: 

(a) The existing extent of pollution or the maximum extent of pol
lution to be tolerated as a goal; 

(b) Whether or not pollution arises from natural sources; 

(c) Present beneficial uses of the water, or the beneficial uses that 
may be reasonably expected in the future for which the water is suitable 
in its present condition, or the beneficial uses for which it is to become 
suitable as a goal; 

(d) The character and uses of the land area bordering the water; 

(e) The need to protect the quality of the water for beneficial uses 
such as domestic, agricultural, municipal, and industrial uses, the 
protection and propagation of wildlife and aquatic life, recreation, and 
drinking water and the need to minimize negative impacts on water rights; 

(f) The type and character of the water, such as surface or subsur
face, lake or stream, together with volume, flow, depth, stream gradient, 
temperature, surface area involved, and daily or seasonal variability of 
any of such characteristics. Waters in ditches and other manmade con
veyance structures shall not be chassified, and water quality standards 
shall not be applied to them but may be utilized for purposes of discharge 
permits. 

(3) The particular class into which any particular segment of state 
waters is placed shall be determined by regulation. 

25-8-204. Water quality standards. (1) Water quality standards shall 
be promulgated by the commission by regulations which describe water 
characteristics or the extent of specifically identified pollutants for 
state waters. 

(2) Water quality standards may be promulgated with respect to any 
measurable characteristic of water, including, but not limited to: 

(a) Toxic substances; 

(b) Suspended solids, colloids, and combinations of solids with other 
suspended substances; 

8-70 
S581 



(c) Bacteria, fecal coliform, fungi, viruses, and other biologi
cal constituents and characteristics; 

(d) Dissolved oxygen, and the extent of oxygen demanding substances; 

(e) Phosphates, nitrates, and other dissolved nutrients; 

(f) pH and hydrogen compounds; 

(g) Chlorine, heavy metals, and other chemical constituents; 

(h) Salinity, acidity, and alkalinity; 

(i) Trash, refuse, oil and grease, and other foreign material; 

(j) Taste, odor, color, and turbidity; 

(k) Temperature. 

(3) Water quality standards may be promulgated for use in connection 
with anyone or more of the classes of state waters established by the 
commission pursuant to section 25-8-203 and may be made applicable with respect 
to any designated portion of state water or to all state waters. Before 
any wastewater treatment facility shall be required by the division to 
treat beyond secondary treatment, as that term is defined by the com-
mission by regulation, such wastewater treatment facility shall be entitled 
to a hearing, under section 24-4-105, C.R.S. 1973, of the "State Admin
istrative Procedure Act U

, before the commission for a determination as 
to the economic reasonableness of such requirement, to include the con
siderations set forth in sections 25-8-102 and 25-8-104. The commission 
must determine that treatment to a level greater than secondary treatment 
is economically reasonable before such treatment will be required. 

(4) In promulgating water quality standards, the commission shall 
consider: ~ 

(a) The need for standards which regulate specified pollutants; 

(b) Such information as may be available to the commission as to the 
degree to which any particular type of pollutant is subject to treatment; 
the availability, practicality, and technical and economic feasibility of 
treatment techniques; the impact of treatment requirements upon water 
quantity; and the extent to which the discharge to be controlled is sig
nificant; 

(c) The continuous, intermittent, or seasonal nature of the pollutant 
to be controlled; 

(d) The existing extent of pollution or the maximum extent of pollution 
to be tolerated as a goal; 

(e) Whether the pollutant arises from natural sources; 

(f) Beneficial uses of water; and 
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(g) Such information as may be available to the commission regarding the 
. risk associated with the pollutants including its persistence, degradability, 
the usual or potential presence of the affected organism in any waters, 
the importance of the affected organisms and the nature and extent of 
the effect of the pollutant on such organisms. 

(5) In establishing water quality standards using statistical method
ologies or in requiring the use of statistical methodologies for permit 
or enforcement purposes, statistical methodologies used must be based on 
assumptions that are compatible with the water quality data. 

25-8-205. Control regulations. (l) The commission may promulgate 
control regulations for the following purposes: 

(a) To describe prohibitions, standards, concentrations, and effluent 
limitations on the extent of specifically identified pollutants, includ
ing, but not limited to, those mentioned in section 25-8-204, that any 
person may discharge into any specified class of state waters; 

(b) To describe pretreatment requirements, prohibitions, standards, 
concentrations, and effluent limitations on wastes any person may discharge 
into any specified class of state water from any specified type of 
facility, process, activity, or waste pile including, but not limited to, 
all types specified in section 306 (b) (1) (A) of the federal act; 

(c) To describe precautionary measures, both mandatory and prohibitory, 
that must be taken by any person owning, operating, conducting, or main
taining any facility, process, activity, or waste pile that does cause or 
could reasonably be expected to cause pollution of any state waters in 
violation of control regulations or that does cause the quality of any 
state waters to be in violation of any applicable water quality standard; 

(d) To adopt toxic effluent standards and pretreatment standards for 
pollutants which interfere with, pass through, or are otherwise in
compatible with sewage treatment works. 

(2) In the formulation of each control regulation, the commission shall 
consider the following: 

(a) . The need for regulations that control discharges of specified 
pollutants that are the subject of water quality standards for the receiving 
state waters; 

(b) The need for regulations that specify treatment requirements 
for various types of discharges. 

(c) The degree to which any particular type of discharge is subject 
to treatment, the availability, practicality, and technical and economic 
feasibility of treatment techniques, and the extent to which the discharge 
to be controlled is significant; 

(d) Control requirements promulgated by agencies of the federal gov
ernment; 
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(e) The continuous, intermittent, or seasonal nature of the dis
charge to be controlled; 

(f) Whether a regulation that is to be applicable to discharges into 
flowing water should be written in such a way that the degree of 
pollution tolerated or treatment required will be dependent upon the vol
ume of flow of the receiving water or the extent to which the discharge 
is diluted therein, or the capacity of the receiving water to assimilate 
the discharge; and 

(g) The need for specification of safety precautions that should be 
taken to protect water quality including, but not limited to, require
ments for the keeping of logs and other records, requirements to protect 
subsurface waters in connection with mining and the drilling and operation 
of wells, and requirements as to settling ponds, holding tanks, and other 
treatment facilities for water that will or might enter state waters. 

(3) Control regulations may be promulgated for use in connection with 
anyone or more of the classes of state waters authorized pursuant to 
section 25-8-203 and may be made applicable with respect to any designated 
portion of state waters or to all state waters. 

(4) The commission shall coordinate and cooperate with the state 
engineer, the Colorado water conservation board, the oil and gas con
servation commission, the state board of health, and other state agencies 
having regulatory powers in order to avoid adopting control regulations 
that would be either redundant or unnecessary. 

(5) The commission shall not adopt control regulations which require 
agricultural nonpoint source dischargers to utilize treatment techniques 
which require additional consumptive or evaporative use which would cause 
material injury to water rights. 

(6) The division may issue a variance from a control regulation of 
general applicability, based upon a determination that the benefits derived 
from meeting the control regulation do not bear a reasonable relationship 
to the economic environmental, or energy impacts or other factors which 
are particular to the applicant in complying with the control regulation; 
except that such variance shall be consistent with the purposes of this 
article including the protection of existing beneficial uses. No variance 
shall be issued for longer than five years. Variances shall be granted 
or renewed according to the procedure established in section 25-8-401 (5) 

25-8-206. Prior acts validated. (l) All acts, hearings, .orders, rules, 
regulations, and standards adopted by the water pollution control commis
sion as constituted and empowered by the laws of this state prior to 
July 6, 1973, which were valid prior to said date, shall be deemed and 
held to be legal and valid in all respects, as though issued by the 
commission under the authority of this article, and no provision of this 
article shall be construed to repeal or in any way invalidate any actions, 
orders, rules, regulations, or water quality standards adopted by said 
commission prior to said date. 
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(2) All acts, hearings, orders, rules, regulations, and standards 
adopted by the water quality control commission as constituted and 
empowered by the laws of this state prior to July 1, 1981, which were 
valid prior to said date, shall be deemed and held to be legal and 
valid in all respects, as though issued by the commission under the 
authority'of this article, and no provision of this article shall be 
construed to repeal or in any way invalidate any actions, orders, rules, 
regulations, or water quality standards adopted by said commission 
prior to said date. 

PART 3 

ADMINISTRATION 

25-8-301. Administration of water guality control programs. (1) 
The department of health shall administer and enforce the water quality 
control programs adopted by the commission. 

(2) In furtherance of such responsibility of the department, the 
executive director shall maintain within the division a separate water 
quality control agency. 

(3) The director of said water quality control agency shall be 
employed pursuant to section 13 of article XII of the state constitution. 
He shall be a registered professional engineer or have a graduate degree 
in engineering or other specialty dealing with the problemS of pollution 
and shall also have appropriate practical and administrative experience 
related to such problems. Such person shall not be the administrator 
employed pursuant to section 25-8-202(4). 

(4) The division shall act as staff to the commission in commission 
proceedings other than adjudicatory or appellate proceedings in which 
the division is a party. 

25-8-302. Duties of the division. (1) The division shall: 

(a) Carry out the enforcement provisions of this article, including 
the seeking of criminal prosecution of violations and such other judicial 
relief as may be appropriate; 

(b) Administer the permit system as provided in sections 25-8-501 to 
25-8-505; 

(c) Monitor waste discharges and the state waters as provided in 
section 25-8-303; 

(d) Submit an annual report to the commission as provided in section 
25-8-305; 

(e) Maintain a mailing list of persons requesting notice of actions 
by the division or by the commission and notify persons on the list of 
such actions, for which service the division shall assess a fee to cover 
the costs thereof; 
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(f) Review and certify, conditionally certify, or deny requests 
for certifications in compliance with the provisions of section 401 
of the federal act and this article, known as 11401 certificates". 
Appeals by an affected entity of a final decision shall be heard in 
accordance with section 24-4-105 of the "State Administrative Procedure 
Act" . 

(g) Perform such other duties as may lawfully be assigned to it. 

25-8-~03. Monitoring. (l) The division shall take such samplings as 
may be necessary to enable it to determine the quality of every reasonably 
accessible segment of state waters, wherever practical. In sampling 
such waters the division shall give consideration to characteristics 
such as those listed in section 25-8-204{2), but if pollution is suspected 
the sampling shall not be limited or restricted by reason of the fac~' 
that no water quality standard has been promulgated for the suspected 
type of pollution. 

(2) As to every segment of state waters so sampled, the division 
shall endeavor to determine the nature and amount of each pollutant, 
whether a new or different water quality standard is needed, the source 
of each pollutant, the place where each such pollutant enters the water, 
and the names and addresses of each person responsible for or in control 
of each entry. 

(3) As to each separate pollution source identified, the division shall: 

(a) Determine what control regulations are applicable, if any; 

(b) Determine whether the discharge is covered by a permit and whether 
or not any condition of the permit is being violated; 

(c) Determine what further control measures with respect to such 
pollution source are practicable. 

(4) The division shall inform the commission of any unusual problem 
which creates difficulties in abating pollution. 

25-8-304. Monitoring, recording, and reporting. (1) The owner or 
operator of any facility, process, or activity from which a discharge 
of pollutants is made into state waters or into any municipal domestic 
wastewater treatment works shall, according to standard procedures and 
methods prescribed by the division: 

(a) Establish and maintain records; 

(b) Make reports; 

(c) Install, calibrate, use, and maintain monitoring methods and 
equipment, including biological and indicator pollutant monitoring methods; 

(d) Sample discharges; 

(e) Provide additional reasonably available information relating to 
discharges into domestic wastewater treatment works. 
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25-8-305. Annual report. On or before October 1 of each year, 
the division shall report to the commission on the effectiveness of 
the provisions of this article and shall include in such report such 
recommendations as it may ~ave with respect to any regulatory or legis
lative changes that may be needed or desired. Such report shall in
clude the then current information that has been obtained pursuant to 
section 25-8-303. 

25-8-306. Authority to enter and inspect premises and records. 
(1) The division has the power, upon presentation of proper cre
dentials, to enter and inspect at any reasonable time and in a reasonable 
manner any property, premise, or place for the purpose of investigating 
any actual, suspected, or potential source of water pollution, or 
ascertaining compliance or noncompliance with any control regulation or 
any order promulgated under this article. Such entry is also authorized 
for the purpose of inspecting and copying records required to be kept 
concerning any effluent source. 

(2) In the making of such inspections, investigations, and deter
minations, the division, insofar as practicable, may designate as its 
authorized representatives any qualified personnel of the department of 
agriculture. The division may also request assistance from any other 
state or local agency or institution. 

(3) If such entry or inspection is denied or not consented to, the 
division is empowered to and shall obtain, from the district or county 
court for the judicial district or county in which such property, premise, 
or place is loc~ted, a warrant to enter and inspect any such property, 
premise, or place prior to entry and inspection. The district and county 
courts of the state of Colorado are empowered to issue such warrants upon 
a proper showing of the need for such entry and inspection. 

25-8-307. Emergencies. Whenever the division determines, after 
investigation, that any person is discharging or causing to be dis
charged or is about to discharge into any state waters, directly or 
indirectly, any pollutant which ·in the opinion of the division consti
tutes a clear, present, and immediate danger to the health or livelihood 
of members of the public, the division shall issue its written order 
to said person that he must immediately cease or prevent the discharge 
of such pollutant into such waters and thereupon such person Shall im
mediately discontinue such discharge. Concurrently with the issuance of 
such order, the division may seek a restraining order or injunction pur
suant to section 25-8-607. 

25-8-308. Additional authority and duties of the division. (1) In 
addition to the authority specified elsewhere in this article, the 
division has the power to: 

(a) Conduct or cause to be conducted studies, research, and demon
strations with respect to water pollution and the control, abatement, or 
prevention thereof, as requested by the commission; 

(b) Furnish technical advice and services relating to water pollu
tion problems and control techniques; 
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(c) Designate one or more persons or agencies in any area of the 
state as a water quality control authority, as agent of the division, 
to exercise and perform such powers and duties of the division as 
may be specified in such designation; 

(d) Administer, in compliance with regulations and the priority 
ranking adopted by the commission, loans and grants from the federal 
government and from other public sources; 

(e) Advise, consult, cooperate, and enter into agreements with 
other agencies of the state, the federal government, other states, 
and interstate agencies, and with groups, political subdivisions, and 
industries affected by the provisions of this article and the policies 
of the cOlllTlission; but any such agreement involving, authorizing, or 
requiring compliance in this state with any standard or regulation shall 
not be effective unless or until the commission has held a hearing with 
respect to such standard or regulation and has adopted the same in com
pliance with this article; 

(f) Certify, when requested, the existence of any facility, land, 
building, machinery, equipment, treatment works, or sewage or disposal 
systems as have been acquired, constructed, or installed in conformity 
with the purposes of this article; 

(g) Take such action in accordance with rules and orders promulgated 
by the commission as may be necessary to prevent, abate, and control 
pollution. 

(2) All fees and penalties collected by the division shall be trans
mitted to the state treasurer for deposit to the credit of the water 
quality control fund created by section 25-8-502 and shall be subject to 
appropriation by the general assembly. 

PART 4 

PROCEDURES 

25-8-401. Authority and procedures for hearings. (1) The commission 
or the division may hold public hearings, which shall be held pursuant 
to and in conformity with article 4 of title 24, C.R.S. 1973, and with 
this article. 

(2) The commission may adopt such rules and regulations governing 
procedures and hearings before the commission or division as may be 
necessary to assure that such procedures and hearings will be fair and 
impartial. Such rules and regulations shall be consistent with the per
tinent provisions of article 4 of title 24, C.R.S. 1973. 

(3) In all proceedings before the commission or the division with 
respect to any alleged violation of any control regulation, permit, or 
order, the burden of proof shall be upon the division. 

(4) Except for classification and water quality standard setting 
proceedings, the commission or the department of health may designate 
a hearing officer pursuant to part 10 of article 30 of title 24, C.R.S. 
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1973, subject to appropriations made to the department of health. 
When appropriate, the hearing officer may be an employee of the de
partment of health or a member of or the administrator of the com
mission. 

(5) (a) Any request for a variance with respect to a permit con
dition shall be made within thirty days after issuance by the division 
of the final permit. Requests for variances from any other application 
of a control regulation shall be made within thirty days of legal 
notice by the division of the regulation or prior to operation of any 
new or expanded facility which would be affected by the control regula
tions. A variance may also be sought within thirty days of facts becom
ing available which had not been reasonably available to the applicant 
prior to that time or upon application to the commission for good cause 
shown. 

(b) The division shall approve or disapprove any variance request 
and issue its decision within 90 days after receipt of the variance 
request. Notice of a variance request shall be sent to anyone who has 
requested such notice and shall be included on the next commission 
agenda. Within 45 days of issuance of a variance decision by the divi
sion, the commission on its own motion or on the motion of the division 
or any interested person may decide to review the variance decision. In 
such event a hearing pursuant to section 24-4-105, C.R.S. 1973, shall be 
held and the commission may affirm, modify, or deny the decision. 

25-8-402. Procedures to be followed in classif in state waters, and 
setting standards and control regulations. 1 Prior to the classifi
cation of state waters and promulgating any water quality standard or 
any control regulation authorized in this article, the corrallission shall 
conduct a public hearing thereon as provided in section 24-4-103, C.R.S. 
1973. Notice of any such hearing shall conform to the requirements of 
section 24-4-103, C.R.S. 1973, but such notice shall be given at least 
sixty days prior to the hearing and shall include each proposed standard 
or regulation. 

(2) Any person desiring to propose a standard or regulation differ
ing from the standard or regulation proposed by the commission shall file 
such other written proposal with the commission not less than twenty days 
prior to the hearing, and, when on file, such proposal shall be open for 
public inspection. 

(3) Witnesses at the hearing shall be subject to cross-examination 
by or on behalf of the commi ss i on, by or' on beha 1 f of persons who have 
proposed standards or regulations pursuant to subsection (2) of this section, 
and by or on behalf of persons who have obtained party status to the pro
ceeding. 

(4) Standards or regulations promulgated pursuant to this section 
shall take effect as provided in section 24-4-103 (5), C.R.S. 1973. 

25-8-403. Administrative reconsideration. During the time permitted 
for seeking judicial review of any final order or determination of the 
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commission or division, any party directly affected by such order or 
determination may apply to the commission or division, as appropriate, 
for a hearing or rehearing with respect to, or reconsideration of, such 
order or determination. The determination by the commission or division 
of whether to grant or deny the application for a hearing, rehearing, 
or reconsideration shall be made within ten days after receipt by the 
commission or division of such application. Such determination by the 
commission may be made by telephone or mail or at a meeting, but in any 
event shall be confirmed at the next meeting of the commission. If 
the application for a hearing, rehearing, or reconsideration is granted, 
the order or determination to which such application pertains shall not 
be considered final for purposes of judicial review, and the commission 
or the division may affirm, reverse, or modify, in whole or in part, 
the pertinent order or determination; thereafter such order or determina
tion shall be final and not subject to stay or reconsideration under this 
section. 

25-8-404. Judicial review. (1) Any final rule, order, or determin
ation by the division or the commission, including but not limited to 
classification of state waters, approval of areawide waste treatment man
agement plans, water quality standards, site approvals, permits, control 
regulations, enforcement orders, cease and desist orders, and clean-up 
orders, shall be subject to judicial review in accordance with the pro
visions of this article and article 4 of title 24, C.R.S. 1973. All 
regulations, orders, and determinations of the commission or division shall 
be adopted, promulgated, or issued in accordance with the provisions of 
said article 4 of title 24. 

(2) Any proceeding for judicial review of any final order or deter
mination of the commission or division shall be filed in the district 
court for the district in which the pollution source affected is located. 

(3) Any proceeding for judicial review of any final rule, order, or 
determination of the commission or division shall be filed within thirty 
days after said rule, order, or determination has become final. Ru1e
making determinations shall become final in accordance with the IIState 
Administrative Procedure Act". Quasi-judicial determinations shall become 
final upon issuance of such determinations to those parties to the pro
ceedings. The period for filing the action for judicial review shall 
be stayed while any application for a hearing, rehearing, or reconsideration 
is pending pursuant to section 25-8-403, and the period during which any 
such application is pending shall extend the time for filing a proceeding 
for judicial review an equal length of time. 

(4) (a) Except with respect to emergency orders issued pursuant 
to section 25-8-307, any person to whom a cease and desist order, clean-up 
order, or other order has been issued by the division or commission, 
or against whom an adverse determination has been made, may petition 
the district court for a stay of the effectiveness of such order or deter
mination. Such petition shall be filed in the district court in which 
the pollution source affected is located. 

(b) Such petitions may be filed prior to any such order or determin
ation becoming final or during any period in which such order or 
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determination is under judicial review. 

(c) Such stay shall be granted by the court if there is probable cause 
to believe that refusal to grant a stay will cause serious harm to the 
affected person or any other person, and: 

(1) That the alleged violation or activity to which the order or 
determination pertains will not continue, or if it does continue, any 
harmful effects on state waters will be alleviated promptly after the 
cessation of the violation or activity; or 

(II) That the refusal to grant a stay would be without sufficient 
corresponding public benefit. 

(5) Any party may move the court to remand the case to the division 
or the commission in the interests of justice, for the purpose of ad
ducing additional specified and material evidence, and findings thereon; 
but such party shall show reasonable grounds for the failure to adduce 
such evidence previously before the division or the commission. 

(6) If the court does not stay the effectiveness of an order of 
the commission or division, the court shall enforce compliance with that 
order by issuing a temporary restraining order or injunction at the request 
of the commission or division. 

25-8-405. Samples, secret processes. (1) If samples of water or 
water pollutants are taken for analysis and a violation of any permit 
or control regulation is suspected, a representative portion of the sample 
shall be furnished upon request to the person who is believed to be res
ponsible for such suspected violation. A representative portion of such 
sample shall be furnished to any suspected violator whenever any remedial 
action is taken with respect thereto by the division. A duplicate of 
every analytical report pertaining to such sample shall also be furnished 
as soon as practicable to such person. 

(2) Any information relating to any secret process, method of 
manufacture or production, or sales or marketing data, which may be acquired, 
ascertained, or discovered, whether in any sampling investigation, emer
gency investigation, or otherwise, shall not be publicly disclosed by 
any member, officer, or employee of the commission or the division, but 
shall be kept confidential. Any person seeking to invoke the protection 
of this subsection (2) shall bear the burden of proving its applicability. 
This section shall never be interpreted as preventing full disclosure of 
effluent data. 

PART 5 

PERMIT SYSTEM 

25-8-501. Permits required for discharge of pollutants - administration. 
(1) No person shall discharge any pollutant into any state water from a 
point source without first having obtained a permit from the division for 
such discharge, and no person shall discharge into a ditch or man-made 
conveyance for the purpose of evading the requirement to obtain a permit 
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under this article. Each application for a permit duly filed under the 
federal act shall be deemed to be a permit application filed under this 
article, and each permit issued pursuant to the federal act shall be 
deemed to be a temporary permit issued under this article which shall 
expire upon expiration of the federal permit. 

(2) The division shall examine applications for and may issue, 
suspend, revoke, modify, deny, and otherwise administer permits for 
the discharge of pollutants into state waters. Such administration shall 
be accordance with the provisions of this article and regulations pro
mulQated by the commission. 

(3) The commission shall promulgate such regulations as may be 
necessary and proper for the orderly and effective administration of 
permits for the discharge of pollutants, which regulations shall in
clude, but not be limited to, procedures for the issuance of a variance 
pursuant to section 25-8-503 (4), and shall also require that, in ap
propriate circumstances, the effluent limitations contained in a permit 
shall be adjusted to account for the pollutants contained in the dis
charger's intake water. Such regulations shall be consistent with the 
provisions of this article and with federal requirements, shall be in 
furtherance of the policy contained in section 25-8-102, and may per
tain to and implement, among other matters, permit and permit application 
contents, procedures, requirements, and restrictions with respect to the 
following: 

(a) Identification and address of the owner and operator of 
the activity, facility, or process from which the discharge is to be 
permitted; 

(b) Location and quantity and quality characteristics of the permit
ted discharge; 

(c) Effluent limitations and conditions for treatment prior to 
discharge to a publicly owned treatment works; 

(d) Monitoring as well' as record-keeping and reporting requirements 
consistent with standard procedures and methods established by the division; 

(e) Schedules of compliance; 

(f) Procedures to be followed by division personnel for entering 
and inspecting premises; 

(g) Submission of pertinent plans and specifications for the facil
ity, process, or activity which is the source of a waste discharge; 

(h) Restrictions on transfers of the permit; 

(i) Procedures to be followed in the event of expansion or modifica
tion of the process, facility, or activity from which the discharge 
occurs or the quality, quantity, or frequency of the discharge; 

(j) Duration of the permit, not to exceed five years, and renewal 
procedures; 
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(k) Authority of the division to require changes in plans and 
specifications for control facilities as a condition for the issuance 
of a permit; 

(1) Identification of control regulations over which the permit 
takes precedence and identification of control regulations over which 
a permi t may never take precedence; 

(m) Notice requirements of any intent to construct, install, or alter 
any process, facility, or activity that is likely to result in a new 
or altered discharge; 

(n) Effectiveness under this article of permit applications sub
mitted to and permits issued by the federal government under the fede
ral act. 

(4) Nothing in any permit shall ever be construed to prevent or limit 
the application of any emergency power of the division. 

(5) Every permit issued for a domestic wastewater treatment works 
shall contain such terms and conditions as the division determines to 
be necessary or desirable to assure continuing compliance with appli
cable control regulations. Such terms and conditions may require that 
whenever deemed necessary by the division to assure such compliance the 
permittee shall: 

(a) Require pretreatment of effluent from industrial, governmental, 
or commercial facilities, processes, and activities before such effluent 
is received into the gathering and collection system of the permittee; 

(b) Prohibit any connection to any municipal permittee's interceptors 
and collection system that would result in receipt by such municipal 
permittee of any effluent other than sewage required by law to be received 
by such permittee; 

(c) Include specified terms and conditions of its permit in all 
contracts for receipt by the permittee of any effluent not required to be 
received by a municipal permittee; 

(d) Initiate engineering and financial planning for expansion of 
the domestic wastewater treatment works whenever throughput and treat
ment reaches eighty percent of design capacity; 

(e) Commence construction of such domestic wastewater treatment 
works expansion whenever throughout and treatment reaches ninety-five per
cent of deisgn capacity or, in the case of a municipality, either commence 
such construction or cease issuance of building permits within such munic
ipality until such construction is commenced; except that building permits 
may continue to be issued for any construction which would not have the 
effect of increasing the input of domestic wastewater to the sewage treat
ment works of the municipality involved. 

(6) Inclusion of the requirements authorized by paragraph (d) of 
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of subsection (5) of this section shall be presumed unnecessary to 
assure compliance upon a showing that the area served by a domestic 
wastewater treatment works has a stable or declining population; but 
this provision shall not be construed as preventing periodic review by 
the division should it be felt that growth is occurring or will occur 
in the area. 

25-8-502. A lication - definitions - fees - water uality control 
fund- public participation. 1 or the purposes of this section: 

(I) IIDischarge" means discharge of pollutants as defined in section 
25-8-103 (3), and also includes land application. 

(II) IILand applicationll is any discharge being applied to the 
land for treatment purposes. 

(b) The commission shall establish and may revise, as necessary, 
a schedule of nonrefundable fees for the processing of applications for 
the issuance of permits under this section sufficient to cover the 
reasonable costs of processing and administering the permit, but in no 
event shall a fee exceed twenty-five thousand dollars for a new permit 
and five thousand dollars for a renewal permit for any and all permits 
required for an entire contiguous plant site. An application shall be 
considered a renewal if it is based on the same facility, process, and flow 
upon which the current permit is based, including any application for 
expansion or change which has been granted. 

(c) All fees collected pursuant to paragraph (b) of this section and 
all fines collected for violations of this article shall be transmitted 
to the state treasurer who shall credit the same to the water quality 
control fund, which fund is hereby created. The moneys in such fund 
shall be appropriated annually to the department of health by the general 
assembly, which shall review expenditures of such moneys to assure that 
they are used to accomplish the purposes of this article. 

(2) (a) A complete and accurate application for all discharges 
shall be filed with the division not less than one hundred eighty days 
prior to the date proposed for commencing the discharge. 

(b) The application shall contain such relevant plans, specifications, 
water quality data, and other information related to the proposed dis
charge as the division may reasonably require. Prior to submitting an 
application fora permit, the applicant may request and, if so requested, 
the division shall grant a planning meeting with the applicant. At 
such meeting, the division shall advise the applicant of the applicable 
permit requirements, including the information, plans, specifications, and 
data required to be furnished with the permit application. 

(c) An applicant shall be advised not more than forty-five days after 
the receipt of an application by the division if, and in what respects, 
the application is incomplete. Upon failure of the division to so advise 
the applicant, the application shall be deemed complete. If additional 
information is requested by the division within said forty-five day period, 
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the division shall have fifteen days from the date the additional infor
mation is submitted to determine whether the additional information which 
was submitted satisfies the request and to advise the applicant if, and 
in what respects, the additional information does not satisfy the 
request. Upon failure of the division to so advise the applicant, the 
application shall be deemed complete. A decision that an application is 
not complete shall be considered final agency action upon issuance of 
such decision to the applicant and shall be subject to judicial review. 
A petition for review of such decision shall be given priority scheduling 
by the court. 

(3) (a) The division shall evaluate complete permit applications 
to determine whether the proposed discharge will comply with all applicable 
federal and state statutory and regulatory requirements. 

(b) Public notice of a complete permit application and the division's 
preliminary analysis thereof shall be given as provided in subsection (4) 
of this section. Such notice shall advise of the opportunity for interes
ted persons to submit written comments on the permit application and the 
division's preliminary analysis or to request, for good cause shown, a 
public meeting on the application and analysis. Such a request shall 
be made within thirty days of the initial public notice of the permit ap
plication and the divisionis preliminary analysis thereof. If a public 
meeting is requested and the division, in its discretion and for good cause 
shown, grants such request, the division shall hold such meeting not more 
than sixty days after the initial public notice. The division shall pro
vide notice as provided in subsection (4) of this section of the public 
meeting not less than fifteen days prior to the date of such meeting. 

(c) The period for public comment shall close fifty-five days from 
the date of notice of the permit application and the divisionis preliminary 
analysis thereof; except that, ,if a public meeting is held on the applica
tion and analysis, the period for public comment shall close sixty days 
from the date of notice of the application and analysis. 

(4) Public notice of every complete permit application and the 
divisionIs preliminary analysis thereof shall be circulated in a manner 
designed to inform interested and potentially interested persons of the 
application and analysis. Procedures for the circulation of such public 
notice or a notice regarding a public meeting concerning an application 
and analysis shall be established by the commission and shall include at 
least the following: 

(a) Notice shall be given by at least one publication in a newspaper 
of general circulation which is distributed within the geographical areas 
of the proposed discharge. 

(b) Notice shall be mailed to any person or group upon request. 

(c) The division shall add the name of any person or group upon 
request to a mailing list to receive copies of notices for all discharge 
permit applications within the state or within a certain geographical area. 

(d) The division shall also, during the period from the date of the 
initial public notice of the application and analysis to the close of the 
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public comment period, maintain in the office of the county clerk and 
recorder of the county in which the proposed discharge, or a part thereof, 
is to occur a copy of its preliminary analysis and a copy of the permit 
application with all accompanying data for public inspection. 

(5) (a) (I) Except as provided in this subsection (5), if the divi
sion has not finally issued or denied a permit within one hundred 
eighty days after receipt of the permit application, unless this time 
limit is waived or extended by the applicant, a temporary permit shall 
be issued. 

(II) In the case of each permit application, the deadlines es
tablished pursuant to subparagraph (I) of this paragraph (a) shall be 
extended by: 

(A) The number of days which an applicant takes to submit information 
requested by the division pursuant to paragraph (c) of subsection (2) 
of this section plus the fifteen days provided for the division to eval
uate such additional information; and 

(B) Thirty days, if a public meeting is held pursuant to subsection 
(3) of this section. 

(b) All temporary permits shall contain such conditions as are necessary 
to protect public health and shall not be less restrictive than required 
by state and federal effluent guidelines unless a schedule of compliance 
or a variance is set forth therein. A temporary permit shall be issued 
for a period not to exceed two years and shall expire as provided in 
the issuance or denial of the final permit. Issuance of a temporary permit 
shall be final agency action for the purposes of section 24-4-106, C.R.S. 1973. 

(6) This section shall apply to all applications or renewals received 
after July 15, 1981. All applications or renewals received on or before 
July 15, 1981, shall be processed in accordance with sections 25-8-502 
and 25-8-503 (5) of the "Colorado Water Quality Control Act" of 1973 and 
amendments thereto. 

25-8-503. Permits - when required and when prohibited - variances. 
(1) The division shall issue a permit in accordance with regulations 
promulgated under this article when the division has determined that 
the provisions of this article and the federal act and regulations there
under have been met with respect to both the application and proposed 
permit. 

(2) No permit shall be issued which is inconsistent with any duly 
promulgated and controlling state, regional, or local land use plan or 
any portion of an approved regional wastewater management plan which 
has been adopted as a regulation pursuant to this article, unless all 
other requirements and conditions of this act have been met or will be met 
pursuant to a schedule of compliance or a variance specifying treatment 
requirements as determined by the division. 

(3) No permit shall be issued which allows a violation of a control 
regulation unless the waste discharge permit contains effluent limitations 
and a schedule of compliance or a variance specifying treatment requirements 
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as determined by the division. 

(4) No permit shall be issued which allows a discharge that by 
itself or in combination with other pollution will result in pollution of 
the receiving waters in excess of the pollution permitted by an applicable 
water quality standard unless the permit contains effluent limitations 
and a schedule of compliance specifying treatment requirements or the 
division has granted a variance from the water quality standard. Variances 
from the water quality standard may be granted if the division determines 
that the benefits derived from meeting a standard do not bear a reasonable 
relationship to the economic, environmental, and energy impacts or other 
factors which are particular to the applicant in meeting the water quality 
standard; except that such variances shall be consistent with the purposes 
of this article, including the protection of existing beneficial uses. 
Variances may be granted for no longer than the duration of the permit. 
Variances shall be granted or renewed according to the procedure es
tablished in section 25-8-401 (5). 

(5) Activities such as diversion, carriage, and exchange of water from 
or into streams, lakes, reservoirs, or conveyance structures, or storage 
of water in or the release of water from lakes, reservoirs, or convey
ance structures, in the exercise of water rights shall not be considered 
to be point source discharges of pollution under this article. Water 
quality standards may apply to discharges from such activities only if 
the commission has adopted appropriate control regulations pursuant to 
section 25-8-205. Nothing in this article shall supersede the provisions 
of articles 80 to 93 of title 37, C.R.S. 1973. 

(6) Nothing in subsection (5) of this section shall exempt any point 
source discharger which generates wastewater effluent from the require
ment of obtaining a permit pursuant to this article. All permits for 
such discharges shall apply at the point where wastewater effluent is 
released from the control of the discharger. All permits for discharges 
into ditches or other man-made conveyance structures shall contain such 
provisions as are necessary for the protection of agricultural, domestic, 
industrial, and municipal beneficial uses made of the waters of the ditch 
or other man-made conveyance structures, which use or uses were decreed 
and in existence prior to the inception of the discharge. 

(7) All moneys credited to the water quality control fund under 
section 25-8-502 (1) (c) shall be available for processing and adminis
tering the permit system until July 1, 1982. After July 1, 1982, any 
moneys credited to the water quality fund shall be subject to appropriation 
by the general assembly. 

25-8-504. Agricultural wastes. (1) Neither the commission nor the 
division shall require any permit for any flow or return.flow of 
irrigation water into state water~ ~xcept as may be.requlred by the fe~e
ral act or regulations. The provlslons of any permlt tha~ are so regu~red 
shall not be any more stringent than, and s~a~l not co~taln any condltlon 
for monitoring or reporting in excess of, mlnlmum requlred by the federal 
act or regulations. 

(2) Neither the commission nor the division shall require any permit 
for animal or agricultural waste on farms and ranches except as may be 
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required by the federal act or regulations. The provlslons of any 
permit that are so required shall not be any more stringent than, and 
shall not contain any condition for monitoring or reporting in excess 
of, the minimum required by the federal act or regulations. 

(3) No permit or fee shall ever be required pursuant to this part 
5 for the diversion of water from natural surface streams. 

25-8-505. Permit conditions concerning publicly owned wastewater 
treatment works. The division is authorized to impose, as conditions 
in permits for the discharge of pollutants from publicly owned wastewater 
treatment works, appropriate measures to establish and insure compliance 
by industrial users with any system of user charges or industrial cost 
recovery. 

PART 6 

VIOLATIONS, REMEDIES, AND PENALTIES 

25-8-601. Division to be notified of sus ected violations and acciden
tal discharges - penalty. 1 Any person or any agency of the state 
or federal government may apply to the division to investigate and take 
action upon any suspected or alleged violation of any provision of this 
article or of any order, permit, or regulation issued or promulgated under 
authority of this article. 

(2) Any person engaged in any operation or activity which results 
in a spill or discharge of oil or other substance which may cause pol
lution of the waters of the state contrary to the provisions of this 
article, as soon as he has knowledge thereof, shall notify the division 
of such discharge. Any person who fails to notify the division as 
soon as practicable is guilty of a misdeameanor and, upon conviction 
thereof, shall be punished by a fine of not more than ten thousand 
dollars, or by imprisonment in the county jail for not more than one year, 
or by both such fine and imprisonment. Notification received pursuant 
to this subsection (2) or information obtained by the exploitation of 
such notification shall not be used against any such person in a-
criminal case except prosecution for perjury, for false swearing, or for 
failure to comply with a clean-up order issued pursuant to section 
25-8-606. 

(3) Any penalty collected under this section shall be credited to 
the water quality control fund created by section 25-8-502. 

25-8-602. Notice of alleged violations. (1) Whenever the division 
has reason to believe that a violation of an order, permit, or control 
regulation issued or promulgated under authority of this article has 
occurred, the division shall cause written notice to be served personally 
or by certified mail, return receipt requested, upon the alleged violator 
or his agent for service of process. The notice shall state the provision 
alleged to be violated and the facts alleged to constitute a violation, 
and it may include the nature of any corrective action proposed to be 
required. 
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(2) Each cease and desist and clean-up order issued pursuant to 
sections 25-8-605 and 25-8-606 shall be accompanied by or have 
incorporated in it the notice provided for in subsection (1) of this 
section unless such notice has been given prior to issuance of such 
cease and desist or clean-up order. 

25-8-603. Hearing procedures for alleged violations. (1) In any 
notice given under section 25-8-602, the division shall require the 
alleged violator to answer each alleged violation and may require 
the alleged violator to appear before it for a public hearing to provide 
such answer. Such hearing shall be held no sooner than fifteen days 
after service of the notice; except that the division may set an earlier 
date for hearing if it is requested by the alleged violator. 

(2) If the division does not require an alleged violator to appear 
for a public hearing, the alleged violator may request the division to 
conduct such a hearing. Such request shall be in writing and shall be 
filed with the division no later than thirty days after issuance of a 
notice under section 25-8-602. If such a request if filed, a hearing 
shall be held within a reasonable time. 

(3) If a hearing is held pursuant to the provisions of this section, 
it shall be public and, if the division deems it practicable, shall be 
held in any county in which the violation is alleged to have occurred. 
The division shall permit all parties to respond to the notice served 
under section 25-8-602, to present evidence and argument on all issues, 
and to conduct cross-examination required for full disclosure of the 
facts. 

(4) Hearings held pursuant to this section shall be conducted in 
accordance with section 24-4-105, C.R.S. 1973. 

25-8-604. Suspension, modification, and revocation of permit. Upon 
a finding and determination, after hearing, that a violation of a permit 
provision has occurred, the division may suspend, modify, or revoke the 
pertinent permit or take such other action with respect to the violation 
as may be authorized pursuant to regulations promulgated by the commission. 

25-8-605. Cease and desist orders. If the division determines, with 
or without hearing, that a violation of any provision of this article 
or of any order, permit, or control regulation issued or promulgated under 
authority of this article exists, the division may issue a cease and 
desist order. Such order shall set forth the provision alleged to be vio
lated, the facts alleged to constitute the violation, and the time by 
which the acts or practices complained of must be terminated. 

25-8-606. Clean-up orders. The division may issue orders to any person 
to clean up any material which he, his employee, or his agent has ac
cidentally or purposely dumped, spilled, or otherwise deposited in or 
near state waters which may pollute them. The division may also request 
the district attorney to proceed and take appropriate action under section 
16-13-305 and sections 16-13-307 to 16-13-315, or section 18-4-511, C.R.S. 
1973. 
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25-8-607. Restraining orders and injunctions. (1) If any person 
fails to comply with a cease and desist order or clean-up order that is 
not subject to a stay pending administrative or judicial review, the 
division may request the district attorney for the judicial district 
in which the alleged violation exists or the attorney general to bring, 
and if so requested it shall be the duty of such district attorney or 
the attorney general to bring, a suit for a temporary restraining order, 
preliminary injunction, or permanent injunction to prevent any further 
or continued violation of such order. In any such suit the final find
ings of the division, based upon evidence in the record, shall be prima 
facie evidence of the facts found in such record. 

(2) Suits under this section shall be brought in the district or 
county court where the discharge occurs. Emergencies shall be given 
precedence over all other matters pending in such court. The institution 
of such injunction proceeding by the division shall confer upon such 
court exclusive jurisdiction to determine finally the subject matter of 
the proceeding; except that the exclusive jurisdiction of the court shall 
apply only to such injunctive proceeding and shall not preclude assessment 
of civil penalties or any other enforcement action or sanction authorized 
by this article. 

25-8-608. Civil penalties. (1) Any person who violates any provision 
of this article, or of any permit issued under this article, or of any 
final cease and desist order or clean-up order shall be subject to a 
civil penalty of not more than ten thousand dollars per day for each day 
during which such violation occurs. Any civil penalty collected under 
this section shall be credited to the water quality control fund created 
by section 25-8-502. 

(2) Upon application of the division, penalties shall be determined 
by the executive director or his designee and may be collected by the 
division by action instituted in a court of competent jurisdiction for 
collection of such penalty. The final decision of the executive director 
or his designee may be appealed to the commission. A stay of any order 
of the division pending judicial review shall not relieve any person from 
any liability under subsection (1) of this section, but the reason for 
the request for judicial review shall be considered in the determination 
of the amount of the penalty. In the event that such an action is insti
tuted for the collection of such penalty, the court may consider the 
appropriateness of the amount of the penalty, if such issue is raised by 
the party against whom the penalty was assessed. 

25-8-609. Criminal pollution of state waters - penalties. (1) Any 
person who recklessly, knowingly, intentionally, or with criminal neg
ligence discharges any pollutant into any state waters commits criminal 
pollution of state waters if such discharge is made: 

(a) In violation of any permit issued under this article; or 

(b) In violation of any cease and desist order or clean-up order issued 
by the division which is final and not stayed by court order; or 

(c) Without a permit, if a permit is required by the provisions of this 
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article for such discharge, unless there is then pending an application 
for such permit; or 

(d) In violation of any applicable control regulation, unless a 
permit has been issued therefor, unless there is then pending an ap
plication for such permit, or unless a variance has been granted pursuant 
to section 25-8-205 (6) or there is then pending an application for 
such a variance. 

(2) Prosecution under paragraphs (a) and (d) of subsection (1) of 
this section shall be commenced only upon complaint filed by the division. 

(3) Any person who commits criminal pollution of state waters shall 
be fined, for each day the violation occurs, as follows: 

(a) If the violation is committed with criminal negligence or reck
lessly, as defined in section 18-1-501, C.R.S. 1973, the maximum fine 
shall be twelve thousand five hundred dollars. 

(b) If the violation is committed knowingly or intentionally, as 
defined in section 18-1-501, C.R.S. 1973, the maximum fine shall be 
twenty-five thousand dollars. 

(c) If two separate offenses under this article occur in two separate 
occurrences during a period of two years, the maximum fine for the 
second offense shall be double the amounts specified in paragraph (a) or 
(b) of this subsection (3), whichever is applicable. 

(d) Any criminal penalty collected under this section shall be credited 
to the water quality control fund created by section 25-8-502. 

25-8-610. Falsification and tampering. (1) Any person who knowingly 
makes any false statement, representation, or certification in any 
application, record, report, plan, or other document filed or required to 
be maintained under this article or who falsifies, tampers with, or know
ingly renders inaccurate any monitoring device or method required to be 
maintained under this article is guilty of a misdeameanor and, upon con
viction thereof, shall be punished by a fine of not more than ten thousand 
dollars, or by imprisonment in the county jail for not more than six 
months, or by both such fine and imprisonment. 

(2) Any penalty collected under this section shall be credited to the 
water quality control fund created by section 25-8-502. 

25-8-611. Proceedings b~ other parties. (1) The factual or legal 
basis for proceedings or ot er actions that results from a violation of 
any control regulation inure solely to, and shall be for the benefit of 
the people of, the state generally, and it is not intended by this article, 
in any way, to create new private rights or to enlarge existing private 
rights. A determination that water pollution exists or that any standard 
has been disregarded or violated, whether or not a proceeding or action may 
be brought by the state, shall not create any presumption of law or finding 
of fact which shall inure to or be for the benefit of any person other than 
the state. 
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(2) A permit issued pursuant to this article may be introduced in 
any court of law as evidence that the permittee's activity is not a pub
lic or private nuisance. Introduction into evidence of such permit and 
evidence of compliance with the permit conditions shall constitute a 
prima facie case that the activity to which the permit pertains is not a 
public or private nuisance. 

25-8-612. Remedies cumulative. (1) It is the purpose of this article 
to provide additional and cumulative remedies to prevent, control, and 
abate water pollution and protect water quality. 

(2) No action pursuant to section 25-8-609 shall bar enforcement of any 
provision of this article or of any rule or order issued pursuant to this 
article by any authorized means. 

(3) Nothing in this article shall abridge or alter rights of action 
or remedies existing on or after July 1,1981, nor shall any provision 
of this article or anything done by virtue of this article be construed 
as estopping individuals, cities, town, counties, cities and counties, or 
duly constituted political subdivisions of the state from the exercise 
of their respective rights to suppress nuisances. 

PART 7 

DOMESTIC WASTE~JATER TREATiYlENT WORKS 

25-8-701. Definitions. As used in this part 7, unless the context 
otherwise requires: 

(1) IIConstruction n means entering into a contract for the erection 
or physical placement of materials, equipment, piping, earthwork, or 
buildings which are to be part of a domestic wastewater treatment works. 

(2) "Eligible project ll means a project for the planning, design, or 
construction of domestic wastewater treatment works or of facilities 
for the discharge of wastewater or backwash water from public water treat
ment plants which is, in the judgment of the division, necessary for the 
accomplishment of the state water quality control program, which conforms 
with applicable rules and regulations of the commission, and which is eli
gible for federal assistance under provisions of the federal act. 

(3) "Federal assistance fl means funds available to a municipality, 
either directly or through allocation by the state, from the federal 
government as grants for planning, design, or construction of domestic 
wastewater treatment works, or funds which are used for such planning, 
design, or construction, under provisions of the federal act. 

25-8-702. Approval for commencement of construction. (1) No person 
shall commence the construction of any domestic wastewater treatment 
works or the enlargement of the capicity of an existing domestic waste
water treatment works, unless: 

(a) The site location and the design for the construction or expansion 
have been approved by the division; 
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(b) A permit for the discharge from such facility has been issued 
pursuant to section 25-8-501 (5). 

(2) In evaluating the suitability of a proposed site location for 
a domestic wastewater treatment works, the division shall: 

(a) Consider the local long-range comprehensive plan for the area 
as it affects water quality and any approved regional water quality man
agement plan for the area; 

(b) Determine that the plant on the proposed site will be managed 
to minimize the potential adverse impacts on water quality; and 

(c) Encourage the consolidation of wastewater treatment facilities 
whenever feasible. 

(3) Ninety days prior to commencement of construction of an inter
ceptor line, the entity responsible for that line shall notify the plan
ning agency and the division of such construction. This notification 
shall be accompanied with a certification by the agency receiving the 
wastewater for treatment that it has or will have the capacity to tre~t 
the projected wastewater from that interceptor line in accordance with 
the treatment agency's site approval and discharge permit. Within 
thirty days of receipt of notification, the planning agency, or the 
division, if a planning agency does not exist, shall certify that the 
proposed interceptor line has the capicity to carry the projected flow. 
In the event the entity responsible for an interceptor line does not 
have the said certification from the treatment agency and the planning 
agency, the entity shall be required to apply for a site location appro
val prior to commencement of construction. 

(4) The decision of the division concerning approval of the site 
location or design may be appealed to the commission. The commission 
shall hold a hearing on the site location or design in accordance with 
the provisions of section 24-4-105, C.R.S. 1973, and the decision of 
the commission shall be final administrative action for the purposes of 
section 24-4-106, C.R.S. 1973. 

25-8-703. State contracts for construction of domestic wastewater 
treatment works. (1) To meet the responsibility of the state with 
respect to the protection of public health and to assist municipalities, 
the division, in the name of the state and to the extent of state funds 
appropriated therefor, may enter into contracts with municipalities 
with populations of not more than five thousand persons concerning the 
planning, design, or construction of domestic wastewater treatment works. 

(2) The division shall be the state agency for the administration 
of funds appropriated for such project grants and shall contract for 
grant projects only to the extent state general funds have been appro
priated. The division may use not more than five percent of the funds 
appropriated for such project grants for the administration and management 
thereof. 

(3) Domestic wastewater treatment grants for municipalities with 
populations of not more than five thousand persons shall be authorized 
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based upon water quality needs and public health related problems. The 
commission shall promulgate project categorization system for use in 
determining the relative priority of proposed domestic wastewater pro
jects. The division shall review applications for state funds and may 
approve only those applications which are consistent with the project 
categorization system. 

(4) During the review process the division shall seek from the 
division of local government in the department of local affairs a fiscal 
analysis of the applying municipality to determine financial need. Based 
upon its fiscal analysis, the division of local government shall issue 
or deny a certificate of financial need. If a certificate of financial 
need is issued, the division may authorize a state grant percentage con
tribution to the project in accordance with the recommendation of the 
division of local government and with the project categorization adopted 
by the commission. 

(5) Any contract entered into pursuant to this section shall include 
an estimate of the reasonable cost of the project as determined by the 
division and shall also include, but not be limited to, provisions which 
setl¥orth that the municipality shall: 

(a) Proceed expeditiously and complete the project in accordance with 
design documents reviewed by the division; 

(b) Provide a plan of operation to the division for approval and shall 
commence operation of the domestic wastewater treatment works on completion 
of the project; 

(c) Not discontinue operation of the domestic wastewater treatment 
works without prior approval of the division; 

(d) Operate and maintain the domestic wastewater treatment works in 
accordance with the plan of operation; 

(e) Provide for the payment of its share of the project. 

(6) In connection with each contract concerning an eligible project, 
the division shall keep accurate records on the project, including, but 
not limited to, records of the amount of payment by the state and the 
amount of federal assistance received by the municipality. Such records 
may establish the basis for application for federal reimbursement of such 
payments made by the state, and the division is authorized to make such 
application in appropriate cases. 

SECTION 2. 13-6-104, Colorado Revised Statutes 1973, as amended, is 
amended BY THE ADDITION OF A NEW SUBSECTION to read: 

13-6-104. Original civil jurisdiction. (7) The county court shall 
have concurrent original jurisdiction with the district court to hear 
actions brought pursuant to section 25-8-607, C.R.S. 1973. 

SECTION 3. 24-1-135, Colorado Revised Statutes 1973, as amended, is 
amended to read: 
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24-1-135. Effect of congressional redistricting. Effective January 
1, 1973, the terms of office of persons appointed pursuant to sections 
11-2-102, 12-22-103, 12-35-104, 12-54-104, 23-60-104, 24-32-308, 24-32-706, 
24-65-103, 25-1-103, 26-10-101, 33-42-105, 34-60-104, and 35-65-105, 
C.R.S. 1973, shall terminate prior thereto, the appointing authority 
designated by law shall appoint members to such boards,colnmission, and 
committees for terms to commence on January 1,1973, and to expire on the 
date the terms of the predecessors in office of such members would have 
expired, and any 'person whose term of office is terminated by this section 
may be reappointed effective January 1, 1973, and, for the purposes of 
such reappointmen.t, shall not be deemed to succeed himself. Appointments 
thereafter shall be made as prescribed by law. 

SECTION 4. 34~60-106, Colorado Revised Statutes 1973, as amended, 
is amended BY THE ADDITION OF NEW SUBSECTION to read: 

34-60-106. Additional powers of the commission. (9) Notwithstand
ing the provisions of section 34-60-120 or any other provision of law, 
the commission, as to class II injection wells defined in the regulations 
associated with production of oil, gas, oil shale, or any other energy 
source, shall also have the power to perform all acts for the purpose 
of protecting underground sources of drinking water in accordance with 
state programs authorized by 42 U.S.C. section 300f. et.~. and 
regulations thereunder in effect or as may be amended. 

SECTION 5. 39-1-102 (12.1) (a) (II), Colorado Revised Statutes 1973, 
as amended, is amended to read: 

39-1-102. Definitions. (12.1) (a) (II) For the primary purpose of 
eliminating, reducing, or preventing the release of pollutants, as 
defined in section 25-8-103 (15), C.R.S. 1973, into state waters to the 
extent that such property is certified as pollution control property in 
accordance with the provisions of section 39-4-110 or 39-5-131. The term 
includes any treatment works, control devices, disposal systems, machinery, 
equipment, buildings, structures, land, or other real or personal pro
perty, or any parts or accessories thereof, installed, constructed, or 
used for the primary purpose of reducing, controlling, or disposing of 
pollutants which if released into state waters could cause water pol
lution. It does not include any residential sewage disposal system or 
don~stic sewer lines. 
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ARTICLE 10 

Individual Sewage Disposal Systems Act 

25-10-101. Short title.--This article shall be known and may be cited 
as the "Individual Sewage Disposal Systems Act". 

25-10-102. Legislative declaration.--
In order to preserve the environment and protect the public health; to 

eliminate and control causes of disease, infection, and aerosol contamina
tion; and to reduce and control the pollution of the air, land, and water, 
it is declared to be in the public interest to establish minimum standards, 
rules, and regulati.ons for individual sewage disposal systems in the state 
of Colorado and to provide the authority for the administration and enforce
ment of such minimum standards, rules, and regulations. 

25-10-103. Definitions.--
As used in this article, unless the context otherwise requires: 
(1) "Absorption system" means a leaching field and adjacent soils or 

other system for the treatment of· sewage in an individual sewage disposal 
system by means of absorption into the ground. 

(2) "Applicant" means any person who submits an application for a pennit 
for an individ~al sewage disposal system. 

(3) IIDepartment ll means the department of health of the state of Colorado, 
created by section 25-1-102. 

(4) "Dispersa1 system" means a system for the disposal of effluent, after 
final treatment in an individual sewage disposal system, by a method which 
does not depend upon or utilize the treatment capability of the soil. 

(5) "Division" means the division of administration of the department. 

(6) IIEffluent" means the liquid waste discharge from an individual 
sewage disposal system. 

(7) IIHealtn officer" means the chief administrative and executive officer 
of a local health department, or the appointed health officer of the local 
board of health. 

(8) IIIndividua1 sewage disposal system" and the tenn IIsystem" where 
the context ~o indicates mean a system or. ·faci1ity for treating, neutralizing, 
stabilizing, or disposing of sewage which is not a part of or connected to 
a sewage treatment works. 
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(9) "Local board of health" means any local, county, district, or regional 
board of health. 

(10) "Loca1 health department" means any city, county, city and county, 
district, or regional health department and may include a local board of 
health. 

(11) "Perco1ation test ll means a subsurface soil test at the depth of a 
proposed absorption system or similar component of an individual sewage 
disposal system to determine the water absorption capability of the soil~ 
the results of which are 'flonna11y expressed as the rate at which one inch 
of water is absorbed. 

(12) "Pennit" means a pennit for the construction or alteration, instal
lation, and use or for the repair of an indivi,dual sewage disposal system. 

t 
(13) "Person" means individual, partnership, finn, corporation, associa-

tion, or other legal entity and also the state, any political subdivision 
thereof, or other governmental entity. 

(14) "Registered professional engineer" JQeans an engineer licensed in 
accordance with section 12-25-111, C.R.S. 1973. 

(15) "Registered professional sanitarian" means a sanitarian registered 
in accordance with section 12-62-108, C.R.S. 1973 • 

. (16) "Sewage" means a combination of liquid wastes which may include 
chemicals, house wastes, human excreta, animal or vegetable matter in sus
pension or solution, and other solids in suspension or solution, and which 
is discharged from a dwelling, building, or other establishment. 

(17) "Sewage treatment works" means a system or facility for treating, 
neutralizing, stabilizing, or disposing of sewage, which system or facility 
has a designed capacity to receive more'than two thousand gallons of sewage 
per day. The tenn "sewage treatment works" includes appurtenances such 
as interceptors, collection lines, outfall and outlet sewers, pumping sta
tions, and related equipment. 

(18) "State board" means the state board of health created by section 
25-1-103. 

(19) "State waters" means any and all surface and subsurface waters 
which are contained in or flow in or through this state, except waters in 
sewerage systems, waters in treatment works of disposal systems, waters in 
potable water distribution systems, and all waters withdrawn for use, until 
all uses and treatment have been completed. 

(20) "Systems cleaner" means a person engaged in and who holds himself 
out as a specialist in the cleaning and pumping of sewage disposal systems 
and removal of the residue deposited in the operation thereof. 

(21) "Systems contractor ll means a person engaged in and who holds 
himself out as a specialist in the installation, renovation, and repair of 
sewage disposal systems. 
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25-10-104. Regulations of individual sewage disposal systems.--
(1) The division shall develop and the "state board shall adopt guide

lines for rules and regulations not later than August 1, 1973, providing 
minimum standards for the location, construction, performance, installa
tion, alteration, and use of individual sewage disposal systems within the 
state of Colorado. Such guidelines shall c~ply with the provisions set 
forth in section 2S~10-105, and shall be the'basis for the adoption of 
detailed rules and regulations by local boards of health pursuant to sub
section (2) of this section. 

(2) Every local board of health in the state shall develop and adopt 
rules and regulations for individual sewage disposal systems within their 
respective areas of jurisdiction not later than October 1,1973. Such 
rules and regulations shall comply with the guidelines adopted by the 
state board pursuant to subsection (1) of this section and with the minimum 
requirements set forth in sections 25-10-105 and 25-10-106. Before finally 
adopting such rules and regulations, or any amendment thereto, the local 
board of health shall hold a public hearing on the proposed rules and regu
lations, or amendments thereto. Notice of the time and place of such 
hearing shall be given at least once, at least twenty days in advance 
thereof, in a newspaper of general circulation within its area of juris
diction. The local board of health may make changes or revisions in the 
proposed rules and regulations, or amendments thereto, after the public 
hearing and prior to final adoption, and no further public hearing shall 
be required regarding such changes or revisions. All rules and regulations, 
and amendments thereto, shall be transmitted to the department not later 
than five days after fin.a1 adoption and sha11,become effective forty-five 
days after final adoption unless the department has sooner notified the 
local board of health that the rules and regulations, or amendments there
to, are not in compliance with sections 25-10-105 and 25-10-106. 

(3) If a local board of health has not adopted rules and regulations 
in compliance with this section and submitted them to the state board by 
October 8, 1973, the state board sRall then promulgate rules and regulations 
for such areas of the state for which no complying rules and regulations 
have been adopted, except for such areas as are serviced exclusively by a 
sewage treatment works. Rules and regulations promulgated by the state 
board shall comply with the guidelines and minimum requirements set forth 
in sections 25-10-105 and 25-10-106 and shall be the same for all the 
areas of the state for which the state board promulgates such rules and 
regulations except as may be appropriate to provide for differing geologic 
conditions. 

(4) Rules and regulations may be adopted by a local board of health 
after action by the state board under subsection (3) of this section, if 
such rules and regulations are adopted in compliance with the procedural 
requirements of subsection (2) of this section and are no less stringent 
than those promulgated by the state board. Rules and regulations of the 
local board so adopted shall then become effective only after they are 
transmitted to the division and are found to be in compliance with the 
provisions of this subsection (4) and of sections 25-10-105 and 25-10-106. 

(5) Rules and regulations pertaining to individual sewage treatment 
systems in effect on July 1, 1973, shall remain in ef!ect until superseded 
by rules and regulations adopted pursuant to this artlc1e. 
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(6) Fees authorized in this article shall be set at such amounts as 
are deemed necessary to cover the operation expenses of the several agencies. 

25-10-105. Minimum standards for individual sewage disposal systems.-
(1) Rules and regulations adopted by local boards of health under sec

tion 25-10-104 (2) or (4) or promulgated by the department under section 
25-10-104 (3) shall govern all aspects of the performance, location, con
struction, alteration, installation, and use of individual sewage disposal 
systems and shall include, as a minimum, provisions regarding the following 
matters: 

(a) Performance of soil percolation tests in at least three test 
holes in the area in which the absorption field of a proposed system is 
to be located. A test hole must be drilled in each twelve hundred square 
foot area of the leach field, and one test hole must be drilled to a maximum 
of eight feet deep or to bedrock, and must be drilled to give a fair indi
cation of the soil condition. The tests shall be performed by a registered 
professional engin~er or a competent technician of the local health depart
ment, unless the tests were previously performed by a registered profes
sional engineer and the results thereof submitted with the app1i~ation for 
the permit. If an app1icatiQn is for a system which does not utilize a 
soil absorption system, but ~hich employs a dispersal system, the local 
board of health may waive the requirement of percolation tests upon request 
by the applicant supported by an adequate subsoil and bedrock report and by 
a showing that the tests are .not essential to the proper design of the 
system and that the absence of test data involves no danger to the public 
health. 

(b) Methods for calculating the maximum daily sewage flow, which 
shall not exceed the capacity for which the system is designed; 

(c) Design criteria, including, where applicable, minimum capacities 
based on daily sewage flow, and construction standards for septic tanks, 
other types of holding or pretreatment tanks, building sewers and sewer lines, 
greasetraps, distribution boxes, and serial distribution systems; 

(d) Minimum distances from the various components of a system to 
pertinent terrain features, including: Streams, lakes, watercourses, 
springs, wells, subsoil drains, cisterns, water lines, suction lines, 
gulches, dwellings, other occupied buildings, and property lines; 

(e) For systems treating and disposing of effluent through an 
absorption system: Methods for calculating minimum absorption area for 
various types of absorption systems and design criteria and construction 
standards for such types of absorption systems as the department and the 
local board of health authorize, which may include absorption trenches, 
seepage beds, seepage pits, sand filter trenches, and subsurface sand 
filters. Unless designed by a registered professional engineer and approved 
by the local board of health, no such system may be permitted in areas in 
which the soil percolation rate is slower than one inch in sixty minutes or 
faster than one inch in five minutes; in which the maximum seasonal level 
of the groundwater table is less than four feet below the bottom of the 
proposed absorption system; in which bedrock exists less than four feet 
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below the bottom of the proposed absorption system; or which has a slope 
in excess of thirty percent. 

(f) For systems disposing of effl~ent into state waters: In 
cooperation and coordination with the wa 'ler quality control cORJIIission, 
procedures for obtaining site location app~oval and discharge permits; 
general design criteria; adoption of efflu~' t standards; requirement of 
design by a registered professional enginee ; and mandatory review by the 
local board of health of each application f r such a system. 

(g) For systems disposing of efflue:t by discharge upon the surface 
of the ground: Specific perfonmance criteri to insure, that such surface 
discharge does not drain from the property 0 which the system is located, 
except by permit from the local board of health, and does not otherwise 
create a hazard to public health or constitute a nuisance or undue risk 
of .pollution; requirement of design by a registered professional engineer; 
and mandatory review by the local board of health of each application for 
such a system; 

(h) Design criteria and construction stanqards for vaults; for 
privies and slit trenches, either of which may be prohibited at the option 
of the local board of health; for incineration tqilets, and chemical toilets; 
and for minisystems limited to disposal of wasteJwater from sinks, lava
tories, tubs, and showers; 

(i) Perfonmance cri teri a and cQnstructi on standards for evapo
transpiration systems which dispose of effluent into the air by evaporation 
from a soil surface or transpiration of plants: 

(j) Performance criteria. and co~structionstandards for systems 
which dispose of effluent by means of dispersal systems; 

(k) Performance criteria and construction standards for systems 
which service commercial, business, institutional, or industrial property 
or multifamily dwellings; requirement of design by a registered profes
sional engineer; and mandatory review by the local board of health of each 
application for such a system. 

(2) The guidelines and regulatory provisions adopted by the state 
board and by the local boards pursuant to sUbsection (1) of this section 
shall conform to or exceed the minimum standards and criteria set forth 
in the "manual of septic tank practice", United States public health 
service publication no. 526, revised ,1967, where applicable. 

25-10-106. Basic rules for local administration.--
(1) Rules and regulations adopted by local boards of health under 

section 25-10-104 (2) or (4) or promulgated by the department under section 
25-10-104 (3) shall govern all aspects of the application for and issuance 
of penmits, the inspection, testing. and supervision of installed systems, 
the issuance of cease and desist orders, the maintenance and cleaning of 
systems, and the disposal of waste mat~rial, and sh~ll, as a minimum, 
include provisions regarding the follow.i,ng matters: 
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(a) Procedures by which application may be made for the issuance 
of a permit for an individual sewage disposal system. A fee not to ex~ 
ceed seventy-five dollars m~r be charged by local health departments for 
accepting and processing susr, applications. The application for a permit 
shall be in writing and shall include such information, data, plans, specifi
cations, statements, and Cahmitments as may be required by the local board 
of health in order to carr~ out the purposes of this article. 

(b) Review of th,dpp1ication and inspection of the proposed 
site by the local health ~partment; 

(c) Specificatiol of mandatory tests to be performed by the local 
health department, includ'ng percolation tests unless excused or previously 
performed by a registered~professional engineer; 

(d) Specification of additional tests to be performed and reports 
to be made by the applicant and the circumstances under which such tests 
or reports may be required by the local health department; 

(e) Determination onlbehalf of the local health department by a 
registered sanitari3n or a re,istered professional engineer afte.r review 
of the application, site insp~ction, test results, and other required infor
mation, whether the proposed $ystem is in compliance with the requirements 
of, and the rules and regulations adopted under, this article; and the 
issuance of a permit by the health officer or his designated representative 
if the proposed system is det.rmined to be in compliance with the require
ments of this article and the 1ru1es and regulations adopted under this 
article; 

(f) Review by the lota1 board of health, upon request of an appli
cant, of applications denied by the health officer; 

(g) The circumstances under which applications for certain types 
of systems, in addition to those specif.ied in section 25-10-105 (1) (f), 
(1) (g), and (1) (j) and in section 25-10-107 (2), shall be subject to 
mandatory review by the local board of health to determine whether a per
mit shall issue; 

(h) Final inspection of a system to be made by the local health 
department after construction, installation, alteration, or repair work under 
a permit has been completed, but before the system is placed in use, to 
determine that the work has been performed in accordance with the permit 
and that the system is in compliance with this article and the rules and 
regulations adopted under this article; 

(i) Inspection of operating systems at reasonable times, and upon 
reasonable notice to the occupant of the property, to determine if the 
system is functioning in compliance with this article and the rules and 
regulations adopted under this article. Officials of the'loca1 health 
department shall be permitted to enter upon private property for purposes 
of conducting such inspections. 

(j) Issuance of a rep.'if permit and an emergency use permit to the 
owner or occupant of property on, which a system is not functioning properly. 
Application for a repair permit shall be made by such owner or occupant to 
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the local hea'~th department within two business days after receiving no
tice from the local health department that the system is not functioning 
in compliance with this article or the rules and regulations adopted under 
this article or otherwise constitutes a nuisance or hazard to public health. 
The penmit shall provide for a reasonable period of time within which 
repairs shall be made, at the end of which period the system shall be in
spected by the local health department to insure that it is functioning 
properly. Concurrently with the issuance of a repair pemit, the local 
health department may issue an emergency use permit authorizing continued 
use of a malfunctioning system on an emergency basis for a period not to 
exceed the period stated in the repair permit. Such an emergency use penmit 
may be extended, for good cause shown, in the event repairs may not be com
pleted in the period stated in the repair penmit, through no fault of the 
owner or occupant. 

(k) Issuance of an order to cease and desist from the use of any 
system which is found by the health officer not to be functioning in com
pliance with this article or the rules and regulations adopted under this 
article or otherwise to constitute a nuisance or a hazard to public health 
and which has not received timely repairs in accordance with the provisions 
of paragraph (j) of this subsection (1). Such an order may be issued only 
after a hearing which shall be conducted by the health officer not less 
than forty-eight hours after written notice thereof is given to the owner 
or occupant of the property on which the system is located and at which 
the owner and occupant may be present, with counsel, and be heard. The 
order shall require that the owner or occupant bring the system into com
pliance or eliminate the nuisance or hazard within a reasonable period of 
time, not to exceed thirty days, or thereafter cease and desist from the 
use of the system. A cease and desist order issued by the health officer 
shall be reviewable in the district court for the county wherein the system 
is located, and upon a petition filed not later than ten days after the 
order is issued. 

(1) Reasonable periodic collection and testing by the local health 
department of effluent samples from individual sewage disposal systems for 
which monitoring of effluent is necessary in order to insure compliance 
with the provisions of this article or the rules and regulations adopted 
under this article. Such sampling may be required not more than two times a 
year, except when required by the health officer in conjunction with action 
taken pursuant to paragraph (k) of this subsection (1). A fee not to exceed 
twenty-five dollars, plus ten cents for each mile traveled from the prin
cipal office of the local health department to the site of the system and 
return, may be charged by the local health department for each sample 
collected and tested, and payment of such charges may be stated in the per
mit for the system as a condition for its continued use. Ar.y owner or 
occupant of property on which an individual sewage disposal system is located 
may request the local health department to collect and test an effluent 
sample from-the system. The local health department may, at its option, 
perform such collection and testing services, and it shall be entitled to 
charge a fee not to exceed twenty-five dollars, plus ten cents for each mile 
traveled from the principal office of the local health department to the site 
of the system and return, for each such sample so collected and tested. 
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(m) Maintenance and cleaning schedules and practices adequate to 
insure proper functioning of various types of individual sewage disposal 
systems. The local board of health may additionally require proof of 
proper maintenance and cleaning, in compliance with the schedule and prac
tices adopted under this subsection (1), to be submitted periodically to 
the local health department by the owner of the system. 

(n) Disposal of waste materials, removed from systems in the pro
cess of maintenance or cleaning, at a site and in a manner which does not 
create a hazard to the public health, a nuisance, or an undue risk of pol
lution. 

25-10-107. Performance evaluation and approval of systems employing 
new te,hnology.--

(1) Upon application by a systems contractor, a registered professional 
engineer, or a manufacturer of individual sewage disposal systems, the divi
sion may hold a public hearing to determine whether a particular design or 
type of system, based upon improvements or developments in the technology 
of sewage disposal and not otherwise provided for in paragraphs (e) to (j) 
of subsection (1) of section 25-10-105, has established a record- of per
formance reliability which would justify approval of applications for such 
systems by the health officer without mandatory review by the local board 
of health. If the division determines, based upon reasonable performance 
standards and criteria, that such reliability has been established, the 
division shall so nctify each local board of health, and applications for 
permits for such systems may thereafter be acted upon by the health officer 
or his designated representative in the same manner as applications for 
systems described in section 25-10-105 (1) (e). The division shall not 
arbitrarily deny any person the right to a hearing on an application for a 
determination of reliability under the provisions of this section. 

(2) Except for designs or types of systems which have been approved 
by the division pursuant to SUbsection '(1) of this section, the local board 
of health may approve an application for a type system not otherwise pro
vided for in paragraphs (e) to (j) of subsection (1) of section 25-10-105, 
only if the system has been designed by a registered professional engineer, 
and only if the application provides for the installation of a backup system, 
of a type described in said paragraphs or previously approved by the division 
under subsection (1) of this section, in the event of failure of the primary 
system. A local board of health shall not arbitrarily deny any person the 
right to consideration of an application for such a system and shall apply 
reasonable performance standards in determining whether to approve such an 
application. 

25-10-108. Licensing of systems contractors and systems cleaners.--
(1) The local board of health may adopt rules and regulations which pro

vide for the licensing of systems contractors. A fee not to exceed twenty
five dollars may be charged by the local health department for the initial 
license of a systems contractor; a fee not to exceed ten dollars may be 
charged by the local health department for a renewal of the license. Ini
tial licensing and renewals thereof shall be for a period of not less than 
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one year. The local board of health may revoke the license of a systems 
contractor for violation of the applicable provisions of this article or 
the rules and regulations adopted under this article or for other good cause 
shown, after a hearing conducted upon reasonable notice to the systems 
contractor and at which the systems contractor may be present, with counsel, 
and be heard. 

(2) The local board of health may adopt rules and regulations which 
provide for the licensing,9f systems cleaners. A fee not to exceed twenty
five dollars may be charged by the local health department for the initial 
license of a systems cleaner; a fee not to exceed ten dollars may be 
charged for the renewal of the license. Initial licensing and renewals 
thereof shall be for a period of not less than one year. The local board 
of health may revoke the license of a systems cleaner for violation of the 
applicable provisions of this article or the regulations adopted under this 
article or for other good cause shown after a hearing conducted upon reason
able notice to the systems cleaner and at which the systems cleaner may be 
present, with counsel, and be heard. 

25-10-109. Enforcement by local health department and local board of 
health.--

The primary responsibility for the enforcement of the provisions of 
this article and the regulations adopted,under this article shall lie 
with local health departments and local boards of health. In the, event that 
a local health department or local board of health substantially fails to 
administer and enforce the provisions of this article and the rules and 
regulations adopted under this article, the department may assume such of 
the functions of the local health department or board of health 
as may be necessary to protect the public health. 

25-10-110. Prohibition of individual sewage disposal systems in un
suitable areas.--

The local board of health may conduct a public hearing, after written 
notice to all affected property owners as shown in the records of the 
county assessor and publication of notice in a newspaper of general cir
culation, at least ten days prior to the hearing, to consider the prohibi
tion of permits for individual sewage disposal systems in defined areas 
which contain or are subdivided for a density of more than two dwelling 
units per acre. The local board of health may order such prohibition upon 
a finding that the construction and use of additional individual sewage 
disposal systems in the defined area will constitute a hazard to the public 
health. In such a hearing, the local'board of health may request affected 
property owners to submit engineering and geological reports concerning 
the defined area and to provide a study of the economic feasibility of 
constructing a sewage treatment works. 

25-l0-ll1~ . General prohibitions.--. . 
(1) No city, county, or city and county shall lssue t~ an~ person a . 

permit to construct or remodel a building or structure WhlCh 1S not servlced 
by a sewage treatment works, until a penmit for an individual sewage dis
posal system has been issued by the local health department. 
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(2) No citys countys or city and county occupancy permit shall be is
sued to any person for the .use of a building which is not serviced by a 
sewage treatment works until a final inspection of the individual sewage 
disposal system has been made by the local health department, as provided 
for in section 25-10-106 (1) (h), and the installation has received the 
approval of the local health department. 

(3) No individual sewage disposal system presently in use which does 
not comply with the provisions of section 25-10-105 (1) (e) regarding 
minimum separation between the maximum seasonal level of the groundwater 
table and the bottom of an absorption system shall be permitted to remain 
in use without compliance with this article and the rules and regulations 
adopted under this article, later than October 1, 1975. 

(4) Construction of cesspools, defined as covered underground recep
tacles which receive untreated sewage from a building and permit the un
treated sewage to seep into surrounding soils is prohibited. 

(5) Not more than one dwelling, commercial, business, institutional, 
or industrial unit shall be connected to the same individual sewage dis
posal system unless such multiple connection was specified in the applica
tion submitted and in the permit issued for the system. 

(6) No person shall construct or maintain any dwelling or other oc
cupied structure which is not equipped with adequate facilities for the 
sanitary disposal of sewage without endangering the public health. 

25-10-112. Pena1ties.--
(l) Any person who commits any of the following acts or violates any 

of the provisions of this article commits a class 1 petty offense, as 
defined in section 18-1-107, C.R.S. 1973: 

(a) Constructs, alters, insta11s, or permits the use of any indivi
dual sewage disposal system without first having applied for and received 
a permit as provided for in section 25-10-105 (1) (f) or section 25-10-106; 

(b) Constructs, alters, or installs an individual sewage disposal 
system in a manner which involves a knowing and material variation from 
the terms or specifications contained in the application or permit; 

(c) Violates the terms of a cease and desist order which has be
come final under the terms of section 25-10-106 (l) (k); 

(d) Conducts a business as a systems cleaner without having ob
tained the license Qrovided for in section 25-10-108 (2) in areas in which 
the local board of health has adopted licensing regulations pursuant to 
said section; 

(f) Willfully fails to submit proof of ~roper maintenance and clean
ing of a system as required by rules and regulatlons adopted pursuant to 
section 25-10-106. 
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TITLE 25 

HEALTH 

ARTICLE 13 

Recreation Land Preservation 

25-13-101.Short title. This article shall be known and may be cited 
as the IIRecreation Land Preservation Act of 1971.11 

25-13-102.Legislative declaration. The purpose of this article is 
to establish minimum controls to prohibit the pollution of the air, 
water, and land, to prevent the degradation of the natural environment 
of recreational and mountain areas in this state in order to preserve 
and maintain the ecology and environment in its natural condition, to 
facilitate the enjoyment of the state,and its ecology, nature, and Scenery 
by the inhabitants and visitors of the state, and to protect their 
health, safety, and welfare. 

25-13-103. Definitions. As used in this artlcle, unless otherwise 
requires: 

(1) IIBoard ll means the state board of health. 

(2) IICampsite ll means any specific area within organized campgrounds 
or other recreation areas which is used for overnight stays by an indi
vidual, a single camping family, group, or other similar entity. 

(3) IIDepartment" means the department of health. 

(4) IIOperatorll means the person responsible for managing the 
organized campground or recreation ares. 

(5) IIOrganized campgrounds ll means all federal, state, municipal, 
and county owned and designated roadside parks and campgrounds and 
privately owned campgrounds which are made available, either with or 
without a fee, to the public. 

(6) "Recreation areas" means all public lands and surface waters of 
the state, other than organized campgrounds, used for picnicking, camping, 
and other recreational activities. 

(7) IIPerson" means any private or public institution, corporation, 
individual, partnership, firm, association, or any other entity. 

(8) IIpublic accommodation facilities" means all motels, hotels, dude 
rancnes, youth camps, and other similar facilities rented out to the 
public ;n areas used predominantly for recreation. 
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(9) "Refuse" means all combustible or noncombustible solid waste, 
garbage, rubbish, debris, and litter. 

(10) "Sewage" means any liquid or solid waste material which con
tains human excreta. 

(11) "Surface of ground ll means any portion of the ground from the 
surface to a depth of six inches. 

(12) "Waters of the statell means all streams; lakes; rivers; ponds; 
wells; impounding reservoirs; watercourses; springs; drainage systems; 
irrigation systems; all sources of water such as snow, ice, and glaciers; 
and all other bodies or accumulations of water, surface and underground, 
natural or artificial, public or private, located wholly or partly within 
or bordering upon the state and within the jurisdiction of this state. 

25-13-104. Administration. 
(1) Except as provided in section 25-13-111, the department shall 

administer the provisions of this article. 

(2) The board shall promulgate reasonable rules and regulations to 
carry out the purposes of this article. 

(3) The depart~ent shall furnish consulting services to county com
missioners, municipalities, other governm~nta1 agencies, and private 
landowners regarding toilet facilities and procedures for refuse collec
tion and disposal. 

25-13-105. Unlawful acts. 
(1) Except as otherwise provided 1n this article, it shall be 

unlawful for any person: 

(a) Within the recreation areas of the state to discharge untreated 
sewage upon the surface of the ground, or in any waters of the state; 

(b) To deposit or bury refuse on the public lands or waters with
in the state, except withfn areas or receptacles designated by the 
operator for this purpose; 

(c) To deposit refuse on private or public land in such a way that 
said refuse may be blown, carried, or otherwise transported from its 
point of deposit; 

(d) To willfully mar, mutilate, deface, disfigure, or injure be
yond nonnal use any rocks, trees, shrUbbery, wild flowers, or other 
features of the natural environment in retreation areas of the state; 
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(e) To willfully cut down, uproot, break, or otherwise destroy 
any living trees, shrubbe~, wild flowers, or natural flora in recrea
tion areas of the state; 

(f) To build fires unless in compliance with rules and regula
tions of the board, to abandon or to leave fires unattended, or to 
store flammable liquids in a container which is not of a type approved 
by the department in an organized campground or other recreation area 
subject to this article; . 

(g) In organized campgrounds or recreation areas to use anv 
cleansing agents, whether organic or inorganic in nature in water.:s of 

the state for any purpose, including but not limitea to bathlng, clotnes 
washing, and similar activities, or to dispose of any water containing 
such agents on the surface of the ground within fifty feet of any waters 
of the state. Such water shall be disposed of in facilities provided 
by the operator or in the manner specified by the operator. 

2.5-13-106. Se.waQe dis'posa 1. .. 
ll} In organlz~d campgroun~s all sewage shall be dlsposed of 1n 

facilities provided by the campground operator. The operator shall main
tain such facilities in the manner prescribed by rules and regulations 
of the board. 

(2) Sewage in recreation areas may be disposed of by burial at a 
depth greater than six inches at a distance of more than one hundred 
feet from any surface waters_ Adequate precautions shall be taken to 
prevent the intrusion of such sewage and waste water upon the environ
ment in a manner which is unhealthful, injurious to the environment, 
or otherwise degrading to the environment. 

(3) Public accommodation sewage and waste water disposal facilities 
shall conform to such reasonable rules and regulations as may be pro
mulgated by the department. 

25-13-107. Refuse disposal. 
(1) All persons shall dispose of refuse in containers which shall 

be provided for that purpose by operators of organized campgrounds. 
Organized campground operators shall keep the grounds free of uncontained 
refuse and shall provide a sufficient number of secure waterproof con
tainers, preferably metal, with flyproof tops for the disposal of re
fuse. The containers shall be emptied as often as necessary to maintain 
the organized campground free of uncontained refuse. The presence of 
uncontained refuse in excess of the capacity of the containers provided 
shall be prima facie proof that the numbers of containers or frequency 
of container emptying is inadequate, and that the operator is in viola
tion of this subsection (1). 

(2) Whenever containers for refuse are filled or are not available 
in campgrounds or recreation areas, all persons shall dispose of refuse 
in compliance with rules and regulations adopted by the board or opera
tor or remove the refuse from the area for disposal in a manner not in 
violation of this article. 
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(3) Refuse in public accommodation facilities shall be disposed in 
the manner specified in such reasonable rules and regulations as may be 
promulgated by the liepartment. 

(4) Food wastes normally edible to human beings may be deposited 
on the surface of the ground if the quantity of such wastes does not 
result in an unhealthful or unpleasant aesthetic appearance by virtue 
of an unreasonable time required for decay of the waste or consumption 
of the waste by fauna of the area. 

25-13-108. Water supp1ies~ All water supplied to the public in an 
organized campground shall conform to the requirements of standards 
adopted by the board, rules and regulations adopted by the board, or 
any higher local standards. 

25-13-109. Group gatherings. Any group of twenty-five or more persons 
assembled for a meeting, festival, social gathering, or other similar 
purposes in an organized campground or recreation area for a period 
which reasonably could have been anticipated to exceed ten hours .shall 
make provision for sewage, waste wa ~r, and refuse disposal in accordance 
with rules and regulations of the board. The organizers of and performers 
at any gathering in violation of this section shall be punished as pro
vided in section 25-13-114. 

25-13-110. Camping duration. ·No person may camp in a campsite within 
recreation areas for a period exceeding two weeks. Any campsite may be 
closed by the department or other lawful authority for an indefinite 
period to permit recovery of the campsite to its natural state follow
ing excessive use and resulting environmental deterioration. 

25~13-111. Enforcement. This article shall be enforced by the depart
ment; division; all city, county, and district departments of health 
and local boards of health; and any peace officer in the state. 

25-13-112. Citizen's complaint. ·Any person may initiate an action 
under the provisions of this article by signing a complaint in accordance 
with the applicable rules of judicial procedure that he has observed a 
violation of this article. 

25-13-113. Construction. No provlSlons of this article shall be 
construed to repeal or in any way invalidate more stringent actions, 
orders, rules, regulations, ordinances, resolutions, or quality standards 
established by any governmental entity or agency. 

25-13-114. Penalty for violation. Any person who violates any of the 
provisions of this article shall be guilty ~f a misdemeanor and shall, 
upon conviction thereof, be punished by a flne of not more than five 
hundred dollars. 
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TITLE 25 

GOVERNMENT - LOCAL 

ARTICLE 9 

Water and Wastewater Treatment Plant Operators* 

25-9-101. Legislative declaration. To assure adequate operation of 
water and wastewater treatment facilities, and to preserve the public 
peace, health, and safety, the provisions of this article and regulations 
authorized pursuant thereto are enacted to provide for the examination, 
classification, and certification of water and wastewater treatment plant 
operators and to esta.b1ish minimum standards therefor based upon their 
knowledge and experience, to provide procedures for certification, to 
encourage vocational education for such operators, to provide a penalty 
for the WrOtl9fu1 use of the title "certified operator," to require each 
water and wastewater treatment plant to be under the supervision of a 
certified operator, to provide for the c1assifi£ation of all water and 
wastewater treatment plants in the state, a~d to provide a penalty for 
the operation of a water or wastewater treatment plant without super
vision of a certified operator. 

25-9-102. Definitions. As useu in this article, unless the context 
otherwi se requi res: 

(1) "Board" means the plant operators certification board. 

(2) "Certificate" means the certificate of competency issued by the 
board stating that the operator named thereon has met the requirements 
for the specified operator classification of the certification program. 

(3) "Certified operator" means the person who has direct responsi
bility for the operation of any treatment facility covered under this 
article and is certified in accordance with the provisions of this 
article. 

(4) "Department" means the Colorado department of health. 

(5) "Wastewater treatment p1ant" means the facility or group of 
units used for the treatment of wastewater from sewer systems and for the 
reduction and handling of solids and gasses removed from such wastes. 

(6) "Water supply system ll means the system of pipes, structures, and 
facilities through which a water supply is obtained, treated, and sold 
or distributed for human consumption or household use. 

*Chapter 66, Article 38 was added in its entirety by the 1973 
Session Laws. 
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(7) "Water treatment plant" means the facility or facilities within 
the water supply system which can alter the physical, chemical, or bac
teriological quality of the water. 

25-9-103. Plant operators certification board -- composition. 
(l) There is hereby created the plant operators certification 

board which shall constitute a section of the division of administration 
of the department and shall consist of nine members, five of whom shall 
be as follows: 

health; 

(a) A certified Class A water treatment plant operator; 

(L) A certified Class A wastewater treatment plant operator; 

(c) A representative from the Colorado municipal league; 

(d) A representative recommended by the Colorado board of 

(e) A representative recommended by the Colorado water pollu
tion control commission. 

(2) All members of the board shall be appointed by the governor. 

(3) Appointments to the initial board shall be as follows: Three of 
the members shall be appointed for a three-year term, three for a two
year term, and three for a one-year term. Thereafter all board members 
shall serve for a term of three years. No member shall serve continuous
lyon the board for more than nine years. 

25-9-104. Duties of the board. 
(l) The board shall elect a chainman and secretary each year, estab

lish rules and regulations setting fOrth the requirements governing 
application, admission to the examinations, and recording and issuing 
of certificates for the class of operator for which the applicant is 
found to be qualified. The board shall furnish the examination material 
and collect fees as set forth in section 25-9-108. The board shall set 
the times, dates, and places for holding examinations, one of which shall 
be given at least annually, grade examination papers, and evaluate work 
experience of applicants. The board shall maintain an office provided 
by the department for contact with operators and employers to receive 
applications and fees, conduct such examinations as may be directed by the 
board, record the results thereof, notify appl i cants of resul ts, issue 
certificates, and prepare and distribute an annual report. 

(2) The board shall promote and assist in regular training schools 
and programs designed to aid applicants and other interest persons to 
acquire the necessary knowledge to meet the certification requirements 
of this article. 

(3) The board shall establish not less than four classes of certified 
water treatment plant operators and.not less than four classes of waste
water treatment plant operators, WhlCh classes shall differentiate the 
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various levels of complexity to be encountered in water and wastewater 
trea ~ent plant operation. 

(4) The board shall, after due consideration, establish for each 
water and wastewater treatment plant a minimum class of certified opera
tors required for its direct supervision. Compliance for all such 
treatment plants shall be mandatory by January 1,1976. 

(5) The board shall establish a procedure whereby any decision of 
the board can be subject to appeal. 

:;,~ 

(6) The board shall exercise such other powers and duties as are 
deemed necessary within the scope of this article. 

(7) Members; of the board shall serve without compensation, but shall 
be reimbursed for their necessary expenses. 

(8) The board shall exercise its powers and perform its duties and 
functions as .if it were transferred to the department by a type 1 transfer 
under the "Administrative Organization Act of 1968," being article 1 
of title 24, C.R.S. 1973. 

25-9-105. Water treatment plant operator. 
(l) Persons who by examination and experience are found to be 

qualified for certification as water treatment plant operators shall be 
certified as having the minimum qualifications required for each of the 
respective classes, as follows: 

(a) Class D. An applicant must indica~e by written examination 
his knowledge of basic water treatment principles, chlorination proce
dures, bacteriological testing techniques and standards, department water 
quality standards, pumping and storage principles, and good housekeeping 
and safety practices. 

Cn) Class C. In addition to the knowledge required for a Class 
D applicant, the Class C applicant must indicate by written examination 
his knowledge of control procedures, including but not limited to the 
purpose, use, and procedures used for the basic chemical, physical, and 
biological tests. The applicant must also have two years' experience 
working in a water treatment f~cility. 

(c) Class B. tn addit10n to the knowledge required for a Class 
C applicant, the Class B appli¢ant must indicate by written examination 
his knowledge of the operation and maintenance of filter units, the 
principles of coagulation and sedimentation, the maintenance and safety 
of auxiliary equipment, and the principles of taste and odor control. 
The applicant must also have tnree years' experience working in a water 
treatment facility. 

(d) Clas; A .. In addition to the knowledge required for a Class 
B applicant, the Class A applicant must indicate by written examination 
his knowledge of the interpretation of results of chemical, physical, and 
biological control analyses; maintenance and operational procedures; 
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housekeeping; customer relations; corrosion control; cross-connection 
control; and supervisory control techniques. The applicant must also 
have four years' experience working in a water treatment facility. 

25-9-106. Wastewater treatment pla~t operator. 
(1) Persons who by examination and experience are found to be 

qualified for certification as wastewater treatment plant operators shall 
be certified as having the minimum qualifications required for each of 
the respective classes, as follows: 

(a) Class D. A Class D applicant must indicate by written 
examination his knowledge of basic principles concerning pumping, grit, 
grease, sludge, sedimentation, hydraulics, chlorination, pumps, motors, 
state water pollution control commission stream standards, and good 
housekeeping and safety practices. 

(b) Class C. In addition to the knowledge required for a Class 
D applicant, the Class C applicant must indicate by written examination 
his knowledge of wastewater treatment principles, settling character
istics of solids and grit, separate sludge digestion, sludge processing, 
sampling, and basic chemical, physical, and biological tests. The ap
plicant must also have two years' experience working in a wastewater 
treatment facility. 

(c) Class B. In addition to the knowledge required for a Class 
C applicant, the Class B applicant must indicate by written examination 
his know]edge of the maintenance and operation of biological units, 
sedimentation units, and auxiliary equipment, and his experience in 
performing basic chemical, physical, and biological tests. The appli
cant must also have three years' experience working in a wastewater 
treatment facility. 

(d) Class A. In addition to the knowledge required for a Class 
B applicant, the Class A applicant must indicate by written examination 
his knowledge in the interpretation of the results of chemical, physical, 
and biological control analyses; maintenance and operational procedures; 
and record-keeping, customer relations, corrosion control, cross-con
nection control, and supervisory control techniques. The applicant must 
also have four years' experience working in a wastewater treatment facility. 

25-9-106.5. Education and experience - substitution allowed. Education 
may be substituted for experience requirements for certification as a 
Class C, Class B. or Class A water treatment plant operator or as a Class 
C, Class B, or Class A wastewater treatment plant operator; except that 
at least fifty percent of any experience ~equirement shall be met by 
actual on-site operating experience in a water treatment facility or a 
wastewater treatment facility, as the case may be. 

25-9-107. Certification procedure. 
(1) Any individual possessing the req~ired experience may apply to the 

board on such forms as required and furnlshed by the board. The applica
tion shall be accompanied by such fee as required by section 29-1-108. 
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The board shall admit for examination those applicants who meet the 
minimum qualifications as established by regulations of the board for 
certification. 

(2) When an individual desires certification in a field other than 
that in which he has experience, his experience shall be evaluated by 
the board. The certificate issued is to be based upon the knowledge 
demonstrated by the applicant through examination and his verified record 
of work experience in water and wastewater treatment plant operation. 

(3) Certificates shall be awarded by the board for a period of five 
years only to those applicants sutcessfully meeting all of the requirements. 

(4) Certificates shall be renewed upon payment of the -required renewal 
fee by the applicant or at any transfer in class accomplished by the 
applicant's successful completion of a board examination. 

(5) The board, upon application therefor, may issue a certificate, 
without examination, in a comparable classification to any person who 
holds a certificate in any state, territory, or possession of the United 
States or any country, providing the requirements for certification of 
operators under which the personls certificate was issued do not conflict 
with the provisions of this article and are of a standard not lower than 
that specified by regulations adopted under this article. 

(6) Certificates of proper classification shall be issued without 
examination, upon appropriate application, to applicants who have been 
the operators of any facilities covered under this article on or before 
July 1, 1973. A certificate so issued shall be valid only for that 
particular treatment plant or system and for the classification determined 
by the board on the basis of experience and education of the operator, 
and shall remain in effect unless revoked by the board pursuant to the 
provisions of article 4 of title 24, C.R.S. 1973. 

(7) Certification in an appropriate classification shall be issued to 
operators who on or before July 1, 1973, hold certificates of competency 
attained by examination under the voluntary certification program within 
the state of Colorado during the time immediately preceding July 1, 1973. 

25-9-108. Fees. Each application for certification shall be accompanied 
by a fee in the amount of fifteen dollars which is not refundable and 
which will include the expenses for the first examination taken by the 
applicant. Examination fees in the amount of ten dollars shall be paid 
for each additional examination taken in any class. Reexamination fees 
in the amount of ten dollars will be paid for second and succeeding examin
ations in any class. Renewal fees in the amount of five dollars shall be 
paid prior to the issuance of a renewal certificate by the board. All 
moneys received by the board shall be deposited within the department of 
the treasury pursuant to the provisions of section 3-6-3, C.R.S. 1963. 

25-9-109. Use of title. Only a person who has been qualified by the 
board as a certified water treatment plant operator or certified waste
water treatment plant operator and who possesses a valid certificate 
attesting to this certification in this state shall have the right and 
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privilege of using the title "certified w'ater treatment plant operator, 
Class II or "certified wastewater treatment plant operator, Class .11 

25-9-110. Violations -- penalty. 
(1) It is unlawful for any person to represent himself as a certified 

water treatment plant operator of any class, or a certified wastewater 
treatment plant operator of any class without first being so certified 
by the board and without being the holder of a current valid certificate 
issued by the board. Any person violating the provisions of this portion 
of this article is guilty of a misdemeanor and, upon conviction thereof, 
shall be punished by a fine of not more than three hundred dollars. 

(2) It is unlawful for any owner of a water treatment plant or a 
wastewater treatment plant in the state of Colorado to allow the plant 
to be operated without the supervision of a certiffed operator of the 
classification required by the board for the specific plant. Any owner 
violating the provisions of this subsection 8 is guilty of 
a misdemeanor and, upon conviction tnereof, shall be punished by a fine 
of not more than three hundred dollars for each violation. Each day of 
violation constitutes a separate offense. 
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TITLE 30 

GOVERNMENT - COUNTY 

ARTICLE 28 

County Planning and Building Codes 

30-28-101. Definitions. As used in this part 1, unless the context 
otherwise requires: 

(1) "Disposition" means a contract of sale resulting in the transfer 
of equitable title to an interest in subdivided land; an opt10n to purchase 
an interest in subdivided land; a lease or an assignment of an interest 
in subdivided land· or any other conveyance of an interest in subdivided 
land which is net made pursuant to one of the foregoing. 

(2) uEvidence" means any map, table, chart, contract, or other document 
or testimony, prepared or certified by a qualified person to attest to a 
specific claim or condition, which evidence shall be relevant and competent 
and shall support the position maintained by the subdivider. 

(3) "Municipal planning commission" means any planning commission or 
other body charged with the functions of such commission of any city, city 
and county, or incorporated town, whether created pursuant to the 
authority of state statute or of horne rule charter. 

(4) "Planning cornmission" means either a planning commission or, in a 
county where there is no planning commission, the board of county 
commissioners. 

(5) IIPlat" means a map and supporting materials of certain described 
land prepared in accordance with subdivision regulations as an instrument 
for recording of real estate interests with the county clerk and recorder. 

(6) uPreliminary plan" means the map of a proposed subdivision and 
specified supporting materials, drawn and submitted in accor~ance with 
the requirements of adopted regulations, to permit the evaluation of the 
proposal prior to detailed engineering and design. 

(7) IIRegion" means the area encompassed by a regional planning commis .. 
sion, being the combined land areas subject to the jurisdiction of the 
participating governmental units. 

(8) "Sketch plan" means a map of a proposed subdivision, drawn and sub
mitted in accordance with the requirements of adopted regulations, to 
evaluate feasibility and design characteristics at an early state in 
the planning. 

(9) "Subdivider ll or udeveloper ll means any person, finn, partner 
ship, joint venture, association, or corporation participating as owner, 
promoter, developer, or sales agent in the planning, platting, development, 
promotion, sale, or lease of a subdivision. 

(10) (a) "Subdivision" or "subdivided land" means any parcel of land 
in the state which is divided into two or more parcels, separate interests, 
or interests in common, unless exempted under paragraph (b), (c), or (d) of 
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this subsection (10). 

(b) The terms "subdivision" and "subdivided land", as defined in 
paragraph (a) of this subsection (10), shall not apply to any division of 
land whith creates parcels of land each of which comprises thirty-five or 
more acres of land and none of which is intended for use by multiple owners. 

(c) Unless the method of disposition is adopted for the purpose of 
evading this part 1, the tenns "subdivisionu and "subdivided land", as 
defined in paragraph Ca) of this subsection (10), shall not apply to 
any division of land. 

(I) Which creates parcels of land, such that the land area 
of each of the parcels, when divided by the number of interests in any 
such parcel, results in thirty-fjve or more acres per interest; 

(II) Which is created by order of any court in this state or 
by operation of law, or which could be created by any court in this 
state pursuant to the law of eminent domain; 

(III) Which is created by a lien, mortgage, deed of trust, 
or any other security instrument; 

(IV) Which is created by a security or unit of interest in any 
investment trust regulated under the laws of this state or any other 
interest in an investment entity; 

(V) Which creates cemetery lots; 

(VI) Which creates an interest in oil, gas, minerals, or water 
which is severed from the surface ownership of real property; 

(VII) Which is created by the acquisition of an interest in land 
in the name of a husband and wife or other persons in joint tenancy or as 
tenants in common, and any such interest shall be deemed for purposes of 
this SUbsection (10) as only on« interest; or 

(VIII) Which is created by the combination of contiguous parcels 
of land into one larger parcel. If the resulting parcel is less than thirty
five acres in land area, only one interest in said land be allowed. If the 
resulting parcel is greater than thirty-five acres in land area, such land 
area, divided by the number of interests in the resulting parcel, must 
result in thirty-five or more acres per interest. Easments and rights-of-
way shall not be considered interests for purposes of this subparagraph (VIII). 

(d) The board of county commissioners may, pursuant to rules and regula
tions or resolution, exempt from this definition of the terms "subdivision" 
and "subdivided land ll any division of land if the board of county commis
sioners determines that such division is not within the purposes of 
this part 1. 
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(11) "Subdivision improvements agreement" means one or more security 
arrangements which may be accepted by a county to secure the construction 
of such public improvements as are required by county subdivision regula
tions within the subdivision and shall include collateral, such as, but not 
limited tom perf~rmance or property bond~, private or pul)lic escrow agree
ments! loan cO~l~tments, assignments of'receivables, liens on property, 
deposlt of certlfled funds, or other similar surety agreements. 

(12) "Unincorporated means situated outside of cities and towns, so that 
when used in connection with "territory", "areas", or the like, it covers ' 
includes, and relates to territory or areas which are not within the ' 
boundaries of any city or town. 

30-28~102. Unincorporated territory. The boards of county commission
ers of the respective counties within the state are authorized and em
powered to provide for the physical development of the unincorporated 
territory within the county and for the zoning of all or any part of 
such unincorporated territory in the Nanner provided in this part 1. 

30-28~103. County planning commission. 
(1) The board of county commissioners of any county within the 

state is hereby authorized and empowered to appoint a commission of 
five members, to be.known as the county planning commission; except that 
in counties of the state having a population of fifteen th~usand or less, 
desiring to establish a commission, the board of county commissioners 
may constitute the commission, or the board of county commissioners 
may appoint a separate body to serve as the county planning commission. 

(2) In addition to the five appointed members, the board of county 
commissioners shall appoint one of the members of the board as ex offi
cio nonvoting member of such commission. Each of such five members of 
the commission shall be a resident of the county and the owner of real 
property situated therein. The tenn os appointed members of the com
mission shall be five years and until their respective successors have 
been appointed, but the terms of office shall be staggered by making the 
initial five appointments for one, two, three, four, and five years 
respectively. 

(3) The members of the commission shall receive such comp,ensation 
as may be fixed by the board of county commissioners, and the board of 
county commissioners shall provide for reimbursement of the members of 
the commission for actual expenses incurred. The board of county com
missioners shall provide for the filling of vacancies in the membership 
of the commission and for the removal of a member for nonperformance 
of duty or misconduct. The board of county commissioners may appoint 
associate members of such commission, each of whom shall be a resident 
of the county and the owner of real property situated therein, and in 
the event any regular member be temporarily unable to act owip-g to 
absence from the county, illness, interest in any matter before the com
mission or any other cause, his place may be taken during such temporary 
disability by an associate member designated for the purpose. 

30-28-104. Chairman--rules--staff--information--grants and gifts. 
(1) The county planning commission shall elect a chainnan from its 

members, whose tenn shall be for one year, and the commission may create 
and fill such other offices as it may determine. The commission shall 
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adopt such rules and regulations governing its procedure as it may 
consider necessary or advisable, and. shall kee.p a record of , its proceed
ings, which record shall be open to inspection by the public at all ' 
reasonable times. The comnission shall have the power and authority to 
employ experts and a staff, and to pay such expenses as may be deemed 
necessary for carrying out the powers conferred and the duties pres
cribed, but not in excess of such sums a.s may be appropriated by the 
board of county conunissioners of the county or be placed at the disposal 
of the commission through gift or otherwise. The county planning 
commission is directed to make use of the expert advice and information 
which may be furnished by appropriate federal, state, county and muni
cipal officials, departments and agencies, and in particular by the 
director of planning of the state of Colorado. All state officials, 
departments and agencies having information, maps and data pertinent to 
county planning or zoning are authorized and directed to make the same 
available for the use of the county planning commission as well as to 
furnish such other technical assistance and advice as they may have 
available for such purpose. 

(2) The county planning commission is specifically empowered to 
receive and expend all grants, gifts and bequests, specifically·including 
state and federal funds and other funds available for the purposes for 
which the commission exists, and to contract with the state of Colorado, 
the United States and all other legal entities with respect thereto. 
The county planning commission may provide, within the limitations of,its 
budget, matching commission may provide, within the limitations of its 
budget, matching funds wherever grants, gifts, bequests and contractual 
assistance are available on such basis. 

30~28-105. Regional planning commission. . . 
(1) The governing body, or in charter cities, the officials having 

charge of public improvements, of any municipality or group of muni
cipalities, together with the boards of county commissioners of any 
counties in which such municipality or group of municipalities is located 
or of any adjoining counties, or the governing bodies , or in charter. 
cities, the officials having charge of public improvements of any muni
cipality or group Of municipalities, acting independently of the boards 
of county commissioners in which such municipality or group of muni
cipalities is located, or the boards of county commissioners of any 
two or more counties, may co-operate in the creation of a regional 
planning commission for any region defined as may be agreed upon by said 
co-operating governing bodies or officials or boards limited to a region 
within the jurisdiction of said co-operating governing bodies. 

(2) The number and qualifications of members of any such regional 
planning commission, and their terms, and method of appointment or 
removal, shall be such as may be determined and agreed upon by said 
co-operating governing bodies or officials and boards; provided, that 
each participating county or municipality shall be entitled to at least 
one voting representative. The regional planning commission shall 
elect its chairman, whose term shall be one year, with eligibility for 
re-election. The commission may create and fill such other offices as 
it may determine. 
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(3) Any board of county commissioners or other county officials or 
the chief executive officer of.any muniCipality, from time to time, 
upon the request of the commission and for the purpose of special sur
veys, may assign or detail to the commission any members of staffs of 
county or municipal administrative departments, or may direct any such 
department to make for the commission special surveys or studies requested 
by the commission. 

(4) The proportion of the expenses of the regional planning com
mission to be borne respectively by any governing body co-operating in 
the establishillent and maintenance of the commission, shall be such as 
may be determined and agreed upon by the co-operating bodies or officials 
or boards, and they are hereby authorized to appropriate or cause to be 
appropriated their respective shares of such expense. 

(5) Within the amounts duly appropriated, or otherwise received, 
the regional planning commission shall have the power to appoint such 
clerical and stenographic employees and such technically qualified 
staff as are necessary to do the work of the commission. The regional 
planning commission shall have the further power and authority to con
tract for such other services, facilities and personnel as' it may require 
within its means, including the services of professional planners and 
other consultants. 

(6) The regional planning commission is specifically empowered to 
receive and expend all grants, gifts and bequests, specifically including 
state and federal funds and other funds available for the purposes for 
which the commission exists, and to contract with the state of Colorado, 
the United States and all other legal entities with respect thereto. 
The regional planning commission may provide within the limitations of 
its budget matching funds wherever grants, gifts, bequests and contractual 
assistance are available on such basis. 

(7) A regional planning commission shall be a body politic and Cor
porate, with power to sue and be sued. It shall be liable on its under
takings, contractual or otherwise. The individual members thereof and 
the co~operating, governing bodies or officials and boards shall not be 
liable on the undertakings of the commission, contractual or otherwise, 
regardless of the procedure by which such undertakings, or any of them, 
may be entered into. 

(8) The regional planning commission shall have the power to adopt 
articles, to regulate and govern its affairs, whether as an incorporated 
association or otherwise, in the performance of the regional planning 
functions as defined by statute, such articles shall contain rules per
taining to the transaction of the commission's business. The regional 
planning commission shall keep records of its resolutions, transactions, 
contractual undertakings, findings and determinations, which records 
shall be public records. The regional planning commission shall have 
and exercise all powers necessary or incidental to exercise fully the 
powers and authority herein conferred. 
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(9) A regional planning commission may, to the extent provided for 
in a resolution adopted by a board of county commissioners, perform 
the functions of a county planning commission as provided for in this 
part 1. 

(10) Nothing contained in this part 1 shall preclude participation 
by any county or municipality in more than one regional planning commission. 

30-28-106. Adoption of master plan - contents. 
(1) It shall be the function and duty of a county planning commis

sion to make and adopt a master plan for the physical development of the 
unincorporated territory of the county. 

(2) (a) It shall be the function and duty of a regional planning 
commission to make and adopt a regional plan for the physical develop
ment of the territory within the boundaries of the region, provided that 
no such plan shall be effectlve within the boundaries of any incorporated 
municipality within the region unless such plan shall be adopted by the 
governing body of such muni ci;pa 1 ity for the development of its terri
toria1 limits and under the terms of paragraph (b) of this subsection (2). 

(b) Any plan adopte~ by a regional planning commission shall 
not be deemed an official ad~isory plan of any municipality or county 
unless adopted by the planning commission of such municipality or county. 

(3) (a) The master plan Of a county or region, with accompanying maps, 
plats, charts, and descriptiv~ and explanatory matter, shall show the . 
county or regional planning commission1s recommendations for the develop
ment of the territory covered py the paln and may include: The general 
location, character, and extent of streets or roads, viaducts, bridges, 
parkways, playgrounds, forests~ reservations, parks, airports, and other 
.public ways, grounds, places, and spaces; the general location and extent 
of public utilities and terminals, whether publicity or privately owned, 
for water, light, power, sanitation, transportation, communication, heat, 
and other purposes; the acceptance, widening, removal, extension, re
location, narrowing, vacation, abandonment, or change of use of the 
foregoing public ways, grounds, places, spaces, buildings, properties, 
utilities, or terminals; the general character, location, and extent of 
community centers, townsites, housing developments, whether public or 
private, and urban conservation or redevelopment areas; the general 
location and extent of forests, agricultural areas, flood control areas, 
and open development areas for purposes of conservation, food and 
water supply, sanitary and drainage facilities, flood control, or the 
protection of urban development; and a land classification and utilization 
program. 

(b) Any master paln of a county or region which includes mass 
transportation shall be coordinated with that of any adjacent county, 
region, or other political subdivision, as the case may be, to eliminate 
conflicts or inconsistencies and to assure compatability of such plans 
and their implementation pursuant to this section and sections 30-11-101, 
30-25-202, and 30-26-301. 

(c) The master plan of a county or region shall also include a 
master plan for the extraction of commercial mineral deposits pursuant 
to section 34-1-304, C.R.S. 1973. 

30-28-107. Surveys and studies. In the preparation of a county or 
regional master plan, a county or regional planning commission shall 

8 ... 116 



S 175 

ma.ke .carefu1 and comprehensive surveys and studies of the existing 
conditions and probable future growth of the territory within.its juris
diction. The county or regional master plan shall .be made with the 
general purpose of guiding and accomplishing a co-ordinated, adjusted, 
and hamonious development of the county or region.which, in accQrdance 
wi th present and future needs . and resou.rces., wi 11 best promote til heal th , 
safety, morals,.order, convenience, prosperity, or .the general welfare 
of the inhabitants, as well as efficiency and economY in the process of 
development, including such distribution of population and of the uses 
of land for urbanization, trade, industry, habitat1.Dn .. recreation, 
agriculture, forestry, and other purposes, as will 'tend .to create condi
tions favorable to health, safety, transportation, p.rosperity, civic 
activities, and recreational, educational and. cultural opportunities; 
will tend to reduce the wastes of physical, financial, or human resources 
which result from either excessive congestion or excessive scattering of 
population; and will tend toward an efficient and economic utilization, 
conservation and production of th.e supply of food and water, and of 
drainage, sanitary, and other facilities and resources. 

30-28-108. Adoption of plan by resolution. ·A county or-regional plan
ning cORJnission may adopt the county or regional master plan as a whole 
by a single resolution, or, as the work of making the wholen~aster plan 
progresses, may adopt parts thereof, any such.part to correspond generally 
with one or more of the functional subdivisions of the subject matter 
which may be included in the plan. The commission may amend, extend, 
or add to the plan, or carry any part of it into greater detail from 
time to time. The adoption of the plan or any part, amendment, .exten
sion, or addition shall be by resolution carried by the affirmative votes 
of not less than a majority of the entire membership of the commission. 
The resolution shall refer expressly to the maps and descriptive matter 
intended by the conmission to fonn the whole or part of the plan. The 
action taken shall be recorded on the map and descriptive matter by the 
identifying signature of the secretary of the commission. 

30-28-109. Certification of plan. The county planningconmission shall 
certify a copy of its master plan or any adopted part or amendment thereof 
or addition thereto, to the board of county commissioners of the county. 
The regional planning commission shall certify such copies to the boards 
of county commissioners of the counties lying wholly or partly within 
the region. The county or regional planning commission shall certify 
such copies to the planning commission of all municipalities within the 
county or region. Any municipal planning commission which r'eceives any 
such certification may.adopt so much of the plan, part, amendment, or 
addition as falls within the territory of the municipality as a p~rt or 
amendment of or addition to the master plan of the municipality, and when 
so adopted, it shall have the same force and effect as though made and 
prep~ed, as well as adopted, by such municipal planning commission. 

30-28-110. Regi'onal planning commission approval, required when-
recording. 
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(1) (a) Whenever any county planning commission, or if there be none, 
then any regional planning commission, shall have adopted a master plan 
of the county or any part thereof, no road, park, or other public way, 
ground or space, no public building or structur.e or no' public utility, 
whether publicly or privately owned, shall be constructed or authorized 
in the unincorporated territory of the county until and unless the pro
posed location and extent thereof shall have been submitted to and 
approved by such county or regional planning commission. 

(b) In case of disapproval, the commission shall communicate its 
reasons to the board of county commi sst oners of the county in wh" ch the 
public way, ground, space, building, structure, or utility is proposed 
to be located. Such board shall have the power to overrule such disap
proval by a vote of not less than a majority of its entire membership. 
Upon such overruling s said board or other official in charge of proposed 
construction or authorization may proceed therewith. 

(c) If the public way, grounds, space, building, structure, or 
utility be one the authorization or financing of which does not, under 
the law governing the same, fail within the province of the board of 
county commissioners or other county officials or board, then the sub
mission to the conrnission shall be by the body or official having such 
jurisdiction, and the commission-s disapproval may be overruled by said 
body by a vote of not less than a majority of its entire membership or 
by said official. 

(d) The acceptance, widening, removal, extension, relocation, 
narrowing, vacation, abandonment, change of use, acquisition of land for', 
or sale or lease of any road, park, or other public way, ground, place, 
property, or structure shall be subject to similar submission and approval, 
and the failure to approve may be similarly overruled. 

(e) The failure of the commission to act within thirty days after 
the date of official submission to it shall be deemed approval, unless 
a longer period be granted by the submitting board, body, or official. 

(2) (a) In any geographic area of common planning jurisdiction, 
which area consists of part or allof several counties for which a re
gional plan has been duly adopted, the district, county, or municipal 
planning commission shall refer to the regional planning commission for 
review any proposed new or changed land use plan, zoning amendments, 
subdivision proposals, housing codes, sign codes, urban renewal projects, 
proposed public facilities, or ,other planning functions which clearly 
affect another local governmental unit, or which affect the region as a 
whole, or which is a subject of primary responsibility of the regional 
planning commission. 

(b) In any geographic area of common planning jurisdiction 
which involves part or all of only one county for which a regional plan 
has been duly adopted, the district, county, or muniCipal planning com
mission shall refer to the regional planning commission for review any 
proposed new or char-ged land use plan, zoning amendments, subdivision 
proposals, housing codes, sign codes, urban renewal projects, proposed 
public facilities, or other planning functions which clearly affect 
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another local .governmental unit, or which affect the region as a whole, 
or which is a subject of primary responsibility of the' regional plan-
nlng commission. . 

(c) The regional planning commission shall within thirty days 
after the receipt of such referral, report to the district, county, or 
municipal planning commission on the effect of the referred matter on 
the regional plan. This time may be extended by mutual agreement. If 
during the review time, a satisfactory adjustment in the referred matter 
cannot be worked out, the regional planning commission may report to the 
district, county, or municipal planning commission that this referred 
matter is inconsistent with the regional plan. In that case if the 
district, county or municipality has theretofore adopted the regional 
plan for the development of its area, the concurrent vote of two-thirds 
of the total membership of the district, county, or. municipal planning 
commission shall be required to issue a different independent report on 
such matters. In all instances, the regional planning commission may' 
also forward its report on the referred matter to the governing body of 
the governmental unit having authority to decide the matter. 

(d) The failure of the regional planning commission to reply 
within thirty days after the receipt of the referral, or within the 
agreed extension of time, shall be deemed approval of the matter re
ferred. 

(e) A failure on the part of 'any district, county or municipal 
planning commission to refer to the regional planning commission any 
plan or authorization provided for in paragraphs (a) and (b) of this 
subsection (2) shall be deemed a determination by such district, county, 
or municipal planning commission that the matter is local in nature. 

{f} The regional planning commission, on its own initiative, may 
initiate a review of any matter involving its regional planning func
tions, whether such matter has been referred to it or not, if the subject 
of the review affects two or more local jurisdictions, and may make a 
report of the result of such review to the governing bodies of the 
ju-isdictions involved. 

(g) The provisions of this subsection (2) shall not apply to any 
proposed business or industrial zoning change of less than twenty acres 
nor to any proposed residential zoning change or subdivision of less 
than forty acres. 

(3) (a) All plans of streets or highways for public use, and all 
plans, plats, plots, and replots of land laid out in subdivision or 
building lots, and the streets, highways, alleys, or other portions of 
the same intended to be dedicated to a public use or the use of pur
chasers or owners of lots fronting thereon or adjacent thereto, shall be 
submitted to the board of county commissioners for review and subsequent 
approval, conditional approval, or disapproval. It shall not be lawful 
to record any such plan or plat in any public office unless the same 
shall bear thereon, by endorsement or otherwise, the approval of the 
board of county commissioners and after review by the appropriate plan
ning commission. 
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(b) The approval of said plan or plat b~ such commission shall 
not be deemed an acceptance of the proposed dedication by the public. 
Such acceptance, if any, shall be given by action of the governing body 
of the municipality or by the board of county commissioners~ The owners 
and purchasers of such lots shall be presumed to have notice of public 
plans, maps, and reports of such commission affecting such property 
within its jurisdiction. 

(4) (a) Any subdivider, or agent of a subdivider, who transfers or 
sells or agrees to sell or offers to sell any subdivided land before a 
final plat for such subdivided land has been approved by the board of 
county commissioners and recorded or filed in the office of the county 
clerk and recorder shall be guilty of a misdemeanor and shall be subject 
to a fine not to exceed five hundred dollars for each parcel or.interest 
in subdivided land which is sold or offered for sale. All fines col
lected under this paragraph Ca) shall be credited to the general fund 
of the county. 

(b) The board of county commissioners of the county in which the 
subdivided land is located shall have the power to bring an action to 
enjoin any subdivider from selling, agreeing to sell, or offering to sell 
subdivided land before a final plat for such subdivided land has been 
approved by the board of county commissioners. 

(c) The board of county commissioners shall distribute or cause 
to be distributed, the sets of plans or plats submitted to the agencies 
as· referred to in section 30-28-136. 

(5) (a) Notice uf the filing of preliminary plans of any type re
quired by this section to be submitted to a district, regional, or county 
planning commission or to the board of county commissioners, if the 
situs of these plans lies wholly or partially with,in two miles of the 
corporate limits of a municipality but not withir. the corporate limits 
of another municipality, shall be referred to the town or city clerk of 
such municipality by the county planning commission, or if there be none, 
then by the board of county commissioners'. Within fourteen days of the 
receipt of such plans, the municipality, by action of its city council 
or town board, or if one exists, by action of its planning commission, 
may make its recommendations to the board of county commissioners, who 
shall forward the same to the district, regional, or county planning 
commission, if any. Failure of the town board, city council., or agents 
designated by them, to make any recommendation within fourteen days of 
the receipt of such plans shall constitute ·waiver of its right to make 
such recommendation. 

(b) If such recommendation is made by the municipality it $hall 
be taken into consideration by the board of county commissioners and 
district, regional, or county planning commission, if any, before action 
is taken upon the plans. The board of county commissioners and district, 
regional, or county planning commission, if any, shall take no action on 
such plans until the recommendation of the municipality is received or 
until fifteen days after receipt of the preliminary plans, whichever is 
sooner. 
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30-2&.111. Zoning plan. 

ARTICLE 28 
COUNTY PLANNING 

(1) fhe county planning cOJIITJission of any county may, and upon order 
by the board of county commissioners in any county having a county 
planning comnission shall mak.e a zon1,ng plan or plans for zoning all or 
any part of the unincorporated territory within such county, including 
both the full text of the zoning resolution and the maps, and represent
ing the recommendations of the commission for the regulation by districts 
or zones of the location, height, bulk., and size of buildings and other 
structures, percentage of lot which may be occupied, the size of lots, 
courts, and other open spaces, the density and distribution of population, 
the location and use of buildings, and structures for trade, industry, 
residence, recreation, public activities, or other purposes, and the uses 
of land for trade, industry, recreati,on, or other purposes, and, to the 
end that adequate safety may be secured, the county planning commission 
may include in said zoning plan or plans provisions establishing, regu
lating, and limiting such uses on or along any storm or floodwater runoff 
channel or b~sin as such storm or floodwater runoff channel or basin has 
been deSignated and approved by the Colorado water conservation board in 
order to lessen or avoid the hazards to persons and damage to property 
resulting from the accumulation of storm or flood waters. 

(2) The county planning commission or the board of adjustment of 
any county, in the exercise of powers pursuant to this article, may 
condition any portion of a zoning resolution, any amendment thereto, or 
any exception to the terms thereof upon the preservation, improvement, 
or construction of any storm or floodwater runoff channel designated and 
approved by the Colorado water conservation board. 

30-28~ll2. Certification of plan--hearings. The county planning 
commission shall certify a copy of the plans for zoning all or any 
part of the unincorporated territory within the county, or any adopted 
part or amendment thereof, or addition thereto, to the board of county 
commissioners of the county. After receiving the certification of said 
zoning plans from the commission and before the adoption of any zoning 
resolutions, the board of county commissioners shall hold a public hear
ing thereon, the time and place of which at least thirty days' notice 
shall be given by one publication in a newspaper of general circulation 
in the county. Such notice shall state the place at which the text and 
maps so certified by the county planning commission may be examined. 
No substantial change in or departure from the text or map so certified 
by the county planning commission shall be made unless such change or 
departure be first submitted to the certifying county planning com
mission for its approval, disapproval or suggestions, and if disapproved, 
shall receive the favorable vote of not less than a majority of the entire 
membership of the board of county commissioners. The county planning 
commission shall have thirty days after such submission within which to 
send its report to the county commissioners. 

30-28-113. Regulation of size and use -- districts. 
(l) Except as otherwise provided in section 34~1~305, C.R.S. 1973, 

when the county planning commission of any county makes, adopts, and 
certifies to the board of county commissioners plans for zoning the 
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unincorporated-territory within any county, or a~ part thereof, includ
ing both the full text of a zoning resolution and the maps, after public 
hearing thereon, the board of county commissioners, by resolution, may 
regulate, in any portions of such county which lie outside of cities 
and towns, the location, height, bulk, and size of buildings and other 
structures, the percentage of lot which may be occupied, the size of 
yards, courts, and other open spaces, the uses of buildings and struc
tures for trade, industry, residence, recreation, public activities, or 
other purposes, and the uses of land for trade, industry, residence, 
recreation, or other purposes and for flood control. In order to accom
plish such regulation, the board of county commissioners may divi1e the 
territory of the county which lies outside of cities and towns into 
districts or zones of such number, shape, or area as it may determine, 
and within such districts, or any of them, may regulate the erection, 
construction, reconstruction, alteration, and uses of buildings and 
structures and the uses of land, and may require and provide for the 
issuance of building permits as a condition precedent to the right to 
erect, construct, reconstruct, or alter any building or structure within 
any district covered by such zoning resolution. 

(2) The county planning commission m~ make and certify a single 
plan for the entire unincorporated portion of the county, or separate 
and successive plans for those parts which it deems to be urbanized or 
suitable for urban development and those parts which, by reason of dis
tance from existing urban communities or for other causes, it deems 
suitable for nonurban development. Any. resolution adopted by th~ board 
of county commissioners may cover and include the unincorporated terri
tory covered and included in any such single plan or in any of such 
separate and successive plans. No resolution covering more or less than 
the territory covered by any such certified plan shall be adopted or 
put into effect until and unless it be first submitted to the county 
planning commission which had certified the plan to the board of county 
commissioners and be approved by said commission or, ·if disapproved, 
receive the favorable vote of not les~ than a majority of the entire 
membership of suchiboard. All such regulations shall be uniform for each 
class or kind of building or structure throughout any district, but the 
regulations in anyone district may differ from those in other districts. 

30-28-114. Enforcement--inspector--permits. The board of county com
missioners may provide for the enforcement of the zoning regulations 
by means of the withholding of building permits, and, for such purpose, 
may establish and fill a position of county building inspector and may 
fix the compensation attached to said position, or may authorize an 
administrative official of the county to assume the functions of such 
position in addition to his customary functions. Such board may also 
fix a reasonable schedule of fees for the issuance of such permits. 
After the establishment of such position and the filing of the same, it 
shall be unlawful to erect, construct, reconstruct, alter, or change the 
use of any building or other structure within the unincorporated terri-:
tory covered by such zoning regulations without obtaining a building 
permit from such cOlJnty building inspector. Such building inspector 
shall not issue any permit unless the plans for the proposed erection, 
construction, reconstruction, alteration, or use fully conform to all 
zoning regulations then in effect. 
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30-28-115. Public welfare to be promoted. ·Such regulations shall be 
designed and enacted for the purpose of promoting tne health, safety, 
morals, convenience, order, prosperity, or welfare of the present and 
future inhabitants of the state, including the lessening of congestion 
in the streets or roads or reducing the waste of exces'sive amo'unts of 
roads, securing safety from fire, flood waters, and other dangers, 
providing adequate light and air, classification of land uses and dis
tribution of land development and utilization, protection of the tax 
base, securing economy in governmental expenditures, fostering the 
statets agricultural and other industries, and the protection of both 
urban and nonurban development. 

30-28-116. Regulations may be amended. from time to time the board 
of county co:rmissioners may amend the'number, shape, boundaries or area 
of any district, or any regulation of or within .such district, or any 
other provisions of the zoning resolution. Any such amendment shall 
not be made or become effective unle~s the same shall have been proposed 
by or be first submitted for the approval, disapproval or suggestions 
of the county planning cOfl111ission. If disapproved by such commission 
within thirty days after such submission, such amendment, to become 
effective, shall receive the favorable vote of not less tnan a majority 
of the entire membership of the board of county commissioners. Before 
finally adopting any such amendment the board of county commissioners 
shall hold a public hearing thereon, and at least thirty days' notice 
of the time and place of which shall be given by at least one publica
tion in a newspaper of general circulation in the county. 

30-28~117. Board of adjustment. 
(1) The board of county commissioners of any county which enacts 

zoning regulations under the authority of this article, shall provide 
for a board of adjustment of three to five members and for the manner 
of the appointment of such member.s~ Not more than, half of the members 
of such board may at any time be members of the planning commission. 
The board of county cOfl111issioners shall fix per diem compensation and 
terms for the members of such board of adjustment, which terms shall be 
of such length and so arranged that the term of at least one member 
will expire each year. Any member of the board of adjustment may be 
removed for cause by the board of county commissioners upon written 
charges and after a public hearing. Vacancies shall be filled for the 
unexpired term in the same manner as in the case of original appoint
ments. The board of county commissioners may appoint associate members 
of such board, and in the event that· any regular member be temporarily 
unable to act owing to absence from the county, illness, interest in 
a case before the board or any other cause, his place may be taken 
during such temporary disability by an associate member designated for 
the purpose. 

(2) The board of county commissioners shall provide and specify in 
its zoning or other resolutions general rules to govern the organiza
tion, procedure, and jurisdiction of said board of adjustment, which 
rules shall not be inconsistent with the provisions of this part 1. 
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The board of adjustment may adopt supplemental rules of procedure not 
inconsistent with this article or such general rules. 

(3) Any zoning resolution of the board of county commissioners may 
provide that the board of adjustment, in appropriate cases and subject 
to appropriate principles", standards, rules, conditions, and safeguards 
set forth in the zoning resolution, may make special exceptions to the 
terms of the zoning regulations in harmony with their general purpose 
and intent. The commissioners may also authorize the board of adjust
ment to interpret the zoning maps and pass upon disputed questions of 
lot lines or district boundary lines or similar questions, as they may 
arise in the administration of the zoning regulations. 

(4) Meetings of the board of adjustment shall be held at the call 
of the chairman and at such other times as the board in its rules of 
procedure may specify. The chairman, or in his absence the acting chair
man, may administer oaths and compel the attendance of witnesses by 
application to the district court. The court upon proper showing may 
issue subpoenas and enforce obedience by contempt proceedings. All 
meetings of the board of adjustment shall be open to the public. The 
board shall keep minutes of its proceedings showing the vote of-each 
member upon each question, or if absent or failing to vote, indicating 
such fact, and shall keep records of its examinations and other official 
actions, all of which shall be immediately filed in the office of the 
board and shall be a public record. 

30-28-118. Appeals to board of adjustment. 
(1) Appeals te the· board of- adjustment may be taken by any person 

aggrieved by- his inability to obtain a building permit, or by the deci
sion of any administrative officer or agency based upon or made in the 
course of the administration or enforcement of the provisions of the 
zoning resolution. Appeals to the board of adjustment may be taken by 
any officer, department, board or bureau of the county affected by the 
grant or refusal of a building permit or by other decision or an adminis
trative officer or agency based on or made in the course of the adminis
tration or enforcement of the provisions of the zoning resolution. The 
time within which such appeal must be made, and the form or other proce
dure relating thereto, shall be as specified in the general rules provided 
by the board of county commissioners to govern the procedure of such 
board of adjustment or in the supplemental rules of procedure adopted 
by such board. 

(2) Upon appeals the board of adjustment shall have the following 
powers: 

(a) To hear and decide appeals where it is alleged'by the ap
pellant that there is error in any order, requirement, decision or refusal 
made by an administrative official or agency based on or made in the 
enforcement of the zoning resolution. 
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(b) To hear and decide, in accordance with the provisions of any 
such resolution, requests for special exceptions or for interpretation 
of the map or for decisions upon other special questions upon which 
such board is authorized by any such resolution to pass. 

(c) Where by reason of exceptional narrowness, shallowness or 
shape of a specific piece of property at the time of the enactment of 
the regulation, or by reason of except~onal topographic conditions or 
other extraordinary and exceptional situation or condition of such piece 
of property, the strict application of any regulation enacted under this 
article would result in peculiar and exceptional practical difficulties 
to, or exceptional and undue hardship upon, the owner of such property, 
to authorize, upon an appeal relating to said property, a variance from 
such strict application so as to relieve such difficulties or hardship, 
provided such relief may be granted wtthout substantial detriment to the 
public good and without substantially!impairing the intent and purpose 
of the zone plan and zoning resolutions. 

(3) The concurring vote of four members of the board in the case of 
a five member board, and of three members in the case of a three member 
board, shall be necessary to reverse any order, requirement, decision 
or determination of any such administrative official or agency or to 
decide in favor of the appellant. 

30-28-119. District planning commissions. 
(1) Whether or not a county planning commission has been created, 

the board of county commissioners of any county on petition, from time 
to time may appoint district planning commissions for the purpose of 
preparing plans for zoning certain portions of the unincorporated 
territory within such county_ Such petition shall be signed by fifty 
owners of real property situated within the boundaries of the district 
described in the petition and shall request the appointment of a plan
ning commission for such district. At the next regular meeting follow
ing the receipt of such petition, the board of county commissioners 
shall determine the sufficiency of such petition and if found to be 
sufficient shall order a pUblic hearing to be held on the question of 
the establishment of such district at the county seat within the county 
not more than sixty days after the date of filing such petition. 

(2) A notice of the time, place and purpose of such hearing, and 
containing a description o~ the boundaries of the proposed district, 
shall be given by publication in a newspaper of general circulation 
within the county by one publication at least thirty days prior to the 
date of such hearing. Any owner of property included within the boun
daries of the proposed district shall be entitled to protest the estab
lishment thereof by filing with the board of county commissioners at 
least five days prior to the time set for the hearing a written statement 
setting forth in brief the 9rounds of the protest. At the time and 
place specified in said notlce the board of county commissioners shall 
sit for the purpose of determining whether or not such proposed district 
should be established and at such time and place it shall consider and 
pass upon any protests filed. Within five days after termination of 
such hearing, the board of county commissioners, if satisfied that the 
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public interest requires sucn action, shall overrule such protests as 
may be filed and shall enter an order establishing the planning district, 
describing the boundaries thereof, giving the district an appropriate 
and distinctive name and appointing the district planning commission. 
Such commission shall consist of three members each of whom shall be a 
resident of the district and the owner of real property situated therein. 

(3) Ca) The members of such commission shall serve for a term of 
three years and until their successors are duly appointed and qualify. 
They shall serve without compensation. The board of county commissioners 
shall provide for the filling of vacancies in the memberships of the 
commission and for the removal of a member for nonperformance of duty 
or misconduct. 

(b) The district planning commission so appointed and organized 
shall have all the powers and be subject to all the duties hereinbefore 
by this article conferred and imposed upon county planning commissions 
in so far as such powers and duties relate to zoning and in respect to 
the territory included within the boundaries of such district. It shall 
be the duty of such commission to make for certification to the board of 
county commissioners of the county plans for zoning the territory included 
within the boundaries of the district. The commission shall certify a 
copy of the zoning plans, including the full text of the zoning resolu
tion and the maps, to the board of county commissioners of the county_ 
If a county planning commission has been created in the county wherein 
the said district is situated, such plans must first be approved by 
such commission. 

Cc) After receiving the certification of said zoning plans from 
the commission and before the adoption of any zoning resolutions, the 
county commissioners shall hold a public hearing in the manner prescribed 
in section 30-28-112. Thereafter the board of county commissi.oners may 
by resolution or resolutions exercise as to the territory included within 
the boundaries of such district, all the powers conferred upon it ~y 
sections 30-28-113 to 30-28-115, and may amend said resolutions ·from time 
to time, but any such amendment snail no~ De maae or become effective 
unless the same shall have been proposed by or first submitted for the 
approval, disapproval or sU9gestions of the district planning commis
sion and shall likewise have approval by the county planning commission, 
if one has been created. If any such amendment be disapproved by either 
the county or the district planning commission within thirty days after 
such submission, to become effective it shall receive the favorable vote 
of not less than a majority of the entire membership of the board of 
county commissioners. Before finally adopt~ng any such amendment the board 
of county commissioners shall hold a public hearing thereon, at least 
thirty days' notice of the time and place of which shall be given by at 
least one publication in a newspaper of general circulation in the 
county. 

(4) Unless or until a board of adjustment has been appointed for the 
county as a whole pursuant to a county zoning plan submitted by the 
county planning commission such resolutions shall provide that the dis
trict planning commission shall perform the functions of the board of 
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adjustment as specified in sections 30-28-117 and 30-28-118 with respect 
to the zoning regulations for such district. When a county board of 
adjustment has been appointed it shall function with respect to the 
zoning regulations for such district. Wherever the regulations for a 
district made pursuant to this section require a grea 'fer width or size 
of yards, courts or other open space~t or require a lower height of 
buildings or smaller number of stori8$, or require a greater setback 
from a road or street, or require a greater percentage of lot to be left 
unoccupied, or impose other higher standards than are required in or 
under any other regulations made under the authority of this part 1 
effective within the same territory, the provisions of the regulations 
for such district made pursuant to this section shall govern. Wherever 
the provisions of other regulations made under the authority of this 
part 1 and effective within the territory of a district established 
pursuant to this section impose higher standards than are imposed by 
the regulations for such district made pursuant to this section, the 
provisions of such other regulations shall govern. 

(5) The boundaries of a planning district may be enlarged from time 
to time through the addition of contiguous territory by order of the 
board of county commissioners pursuant to petition signed-by the owners 
of at least fifty-one per cent of the area of the real property to be 
added to the district after published notice, opportunity for protest 
and hearing as provided in the case of original establishment of a dis
trict. 

(6) Planni.ng districts can be dissolved by action of the board of 
county commissioners if ·the affected county adopts a zoning resolution 
which covers the district in question. Action for dissolution may be 
initiated by a petition calling for dissolution of the district from 
fifty owners of real property situated within the boundaries of the 
district or by the board of county commissioners. The board shall 
hold a public hearing at the county seat within the county on the 
question of the dissolution of the district. A notice of the time, 
place, and purpose of such hearing, and containing a description of 
the boundaries of the district, shall be given by publication in a news~ 
paper of general circulation within the county by one publication at 
least thirty days prior to the date of such hearing. The officers of 
the district, if any, shall be notified by certified mail at least 
thirty days prior to the date of the hearing of the purpose, location, 
and time of the hearing. Prior to the hearing the county planning com
mission shall review the prpposed dissolution at a public meeting and 
shall transmit its findings to the board of county commissioners. Any 
owner of property included within the boundaries of the proposed dis
trict shall be entitled to protest the dissolution thereof by filing with 
the board of county commissioners at least five days prior to the time 
set for the hearing, a written statement setting forth in brief the 
grounds of the protest. At the time and place specified in said notice, 
the board of county commissioners shall sit for the purpose of determin
ing whether or not such district should be dissolved, and at such time 
and place it shall consider and pass upon any protests filed. Within 
seven days after termination of such hearing, the board of county com
missioners, if satisfied that the public interest would be served by 
such action, shall enter an order dissolving the planning district; or, 
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if satisfied that the public interest would be served by retaini.ng such 
district, the board shall enter an order dismissing such petition. 

30-28~120. Existing structures--county property. 
(l) The lawful use of a building or structure, or the lawful use of 

any land, as existing and lawful at the time of the adoption of a zoning 
resolution, or in the case of an amendment of a resolution, then at the 
time of such amendment, may be continued although such use does not con
form with the provisions of such resolution or amendment, and such use 
may be extended throughout the same building, provided no structural 
alteration of such building is proposed or made for the purpose of such 
extension. The board of county commissioners may provide in any zoning 
resolution for the restoration, reconstruction, extension or sUbstitution 
of nonconforming uses upon such terms and conditions as may be set forth 
in the zoning resolution. The board of county commissioners in any 
zoning resolution may provide for the termination of nonconforming uses, 
either by specifying the period in which nonconforming uses shall be 
required to cease, or by providing a formula whereby the compulsory 
termination of a nonconforming use may be so fixed as to allow for the 
recovery or amortization of the investment in the nonconformance. 

(2) If any county acquire title to any property by reason of tax 
delinquency and such properties be not redeemed as provided by law, the 
future use of such property shall be in conformity with the then provi
sions of the zoning resolution of the county, or with any amendment of 
such resolution, equally applicable to other like properties within the 
district in which the property acquired by the county is located. 

30-28-121. Temporary regulations. The board of county commissioners 
of any county, after appointment of a county or district planning com
mission and pending the completion by such commission of a zoning plan, 
where in the opinion of the board conditions require such action, may 
promulgate by resolution without a public hearing, regulations of a 
temporary nature, to be effective for a limited period only and in any 
event not to exceed six months, prohibiting or regulating in any part or 
all of the unincorporated territory of the county or district the erec
tion, construction, reconstruction or alteration of any building or 
structure used or to be used for any business, industrial or commercial 
purpose. 

30-28-l22~ Submission to division of planning. Before finally adopt
ing and certifying any plan, either master or zoning, the planning com
mission, regional, county, or district, making such plan, shall submit 
such plan to the division of planning of the department of local affairs 
for advice and recommendations. The director of planning, within thirty 
days after such submission, shall present his advice and criticism in 
respect to such plan. Such advice and criticism shall be advisory only 
and the commission submitting such plan~shall not be bound thereby. If 
such advice and criticism have not been presented within such period of 
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thirty days, the approval of such plan by the director of planning 
shall be presumed. . 

30-28-123.. Higher standards govern. Whenever the'regulations made 
under authority of this part 1 require a greater width or size of yards~ 
courts, or other open spaces, or require a lower heignt of buildings or 
smaller number of stories, or require a greater percentage of lot to be 
left unoccupied, or impose other higher standards than are required in or 
under any other statute, the provisions of the regulations made under 
authority of this article shall govern. Wherever the provisions of any 
other statute require a greater width or size of yards, courts, or other 
open spaces, or require a greater percentage of lot to be left unoccupied, 
or impose other higher standards than are required by the regulations 
made under authority of this part 1, the provisions. of such s'tat'ute 
shall govern. 

30-28-124. Penalty. ·It shall be unlawful to erect, construct, recon
struct, alter, maintain or use any building or structure or to use any 
land in violation of any regulation in, or of anJ provisions of, any 
zoning resolution, or any amendment thereof, enacted or adopted by any 
board of county commissioners under the authority of this p~rt 1. Any, 
person, firm or corporation violating any such regulation, provision or 
amendment, or any provision of this ,part 1, shalr be guilt~ of a mis
demeanor, and, upon conviction thereot, snall be fined nDt more than one 
hundred dollars, or imprisoned not more than ten days, or both. Each day 
during which such illegal erection, construction, reconstruction, alteration, 
maintenance or use continues shall beceemed a separate offense. In case 
any building or structure is or is proposed to be erected, constructed, re
constructed, altered, maintained or used, or any land is or is proposed to 
be used, in violation of this part 1 or of anyregulati'on or provision of 
any resolution, or amendment thereof, enacted or adopted by any boara of 
county commissioners under the 'authority granted by this part '1, such 
board, the district attorney of the county or any owner of real estate 
within the district in which such building, structure or land is situated, 
in addition to other remedies provided by law, may institute injunction, 
mandamus, abatement or any other appropriate action or proceeding to prevent, 
enjoin, abate or remove such unlawful erection, construction, reconstruction, 
alteration, maintenance 'or use. 

30-28-125. Filing with county clerk and recorder. Upon the adoption 
of any zoning ordinance or regulation, or maps, the board of county 
commissioners shall file a certified copy of each in the office of the 
county clerk and recorder, which copies shall be accessible to the public. 
The county clerk and recorder shall index such ordinances and regulations 
as nearly as possible in the same manner as he indexes instruments 
pertaining to the title of land. 
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30-28-126. Appropriation authorized. The board of county commissioners 
is empowered to appropriate out of the general county fund such moneys, 
otherwise unappropriated, as it may deem fit to finance the work of the 
county and district planning commissions and of the boards of adjustment, 
and to enforce the zoning regulations and restrictions which are adopted, 
and to accept grants of money and service for these purposes, and other 
purposes, in accordance with this part 1, from either private or public 
sources, state or federal. 

30-28-127 •. 'Public utilities exceptions. None of the provisions of this 
part 1 shall apply to any existing building, structure, plant or other 
equipment owned or used by any public utility. After the adoption of a 
plan, all extensions, betterments or additions to buildings, structures, 
plant or other equipment of any public utility shall only be made in con
formity with such plan, unless, after public hearing first had, the public 
utilities commission of the state of Colorado orders that such extensions, 
betterments or additions to buildings, structures, plant or other equipment 
are reasonable and that such extensions, betterments or additions may be 
made even though they conflict with the adopted plan. 

30-28-128. Term of membership. -In order to insure adequate time for 
the preparation of those plans which are specified as the primary respon
sibility of a regional planning commission, the term of membership of any 
governing body in a regional planning commission shall be not less than 
three years. 

30-28-129.. Inclusion of land in regional planning commission. Any 
county or municipality adjacent to an area under the jurisdiction of a 
regional planning commission may be included in such regional planning 
commission by agreement between its board of county commissioners, or 
governing body, or in charter cities the officials having charge of public 
improvements, and the governing bodies which are members of the regional 
planning commission. Any such county or municipality upon being included 
into the regional planning commission shall be subject to all provisions 
of this part 1, relating to regional planning cornnissions. 

30-28-130. Notice of intent to withdraw. Written notice of intent to 
withdraw shall be given to the regional planning commission at least ninety 
days prior to the date of intended withdrawal and no withdrawal shall be 
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effective until such notice has been given. In the event of withdrawal 
of a county or municipality, no refund shall be made of any moneys 
paid to the regional planning commission. 

30-28-131. Planning commission responsibilities in a common geo
graphic area. The regional planning commission shall have orimarv re
spon.sibility for those broad plans described in section .30-28-106 (3) and 
surveys and studies described in section, -.30-28-107, which cle~rly affect 
the phys.ica1 development of two or more g.overnmental units. The dis
trict, county, or municipal planning commission shall have primary 
responsibility for all other plans, surveys, and studies, and implemen
tation thereof in zoning, subdivision, housing, recreation, transporta
tion, public works, health and safety, and other similar subjects. 

30-28-132. Concurrent planning jurisdiction--authorized agreements 
and contracts. 

(1) In any instance where a regional planning commission is unable to 
perform on time and in sufficient detail a plan or surveyor study which 
is its primary responsibility, and where suc~ plan or surveyor study has 
been requested and is urgent for the development of a district, county or 
municipality, then upon formal notice to the regional planning commission, 
the local commission may proceed to make such plan or surveyor study for 
its own area. In such instances, the regional planning commission may adopt 
such plan or surveyor study as part of its regional plan and may take 
primary responsibility for the expansion of the study or plan into other 
jurisdictions. 

(2) A regional planning commission may agree or contract with any 
government or quasi-governmental body within the region to make any plan 
or surveyor study for such governmental or quasi-governmental body, irre
spective of whether such plan or surveyor study is the primary responsibility 
or such regional planning commission. 

(3) A regional planning commission may agree or contract with any 
constituent government to have it make any plan or surveyor study which 
is the primary responsibility of the regional planning commission. 

30-28-133. Subdivision regulations. 
(1), Every county in the state which does not have a county planning 

commission on July 1,1971, shall create a countyyplanning commission in 
accordance with. the provisions of section 30-28-103. 
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Every county planning commission in the state shall develop, propose 
and recommend subdivision regulations, and the board of county commis
sioners shall adopt and enforce subdivision regulations for all land within 
the unincorporated areas of the county in accordance with this section 
not later than September 1,1972. Before finally adopting any subdivision 
regulations, the board of county commissioners shall hold a public hearing 
thereon, and at least thirty days' notice of the time and place of such 
hearing shall be given by at least one publication in a newspaper of 
general circulation in the county. Before adopting any such subdivision 
regulations, the board of county commissioners may revise, alter, or 
amend any such subdivision regulations developed, proposed, or recommended 
by the county planning commission. In the event the board of county 
commissioners of any county in the state has not adopted subdivision 
regulations by September 2, 1972, then and in such event, the land use 
commission may promulgate such subdivision regulations for such areas of 
the county for which no subdivision regulations exist. Such subdivision 
regulations shall be in full force and effect, and enforced by the board 
of county commissioners. If at any time thereafter the board of county 
commissioners adopts its own subdivision regulations for land within the 
unincorporated areas of the county, such regulations shall be less 
stringent than the regulations promulgated by the ~olorado land use 
commission under this sUbsection (1). All subdivision regulations, and 
all amendments thereto, adopted by a board of county commissioners shall 
be transmitted to the Colorado land use commission. 

(2) Prior to the adoption of the regulations referred to in this 
section, a public hearing shall be held thereupon in the county or 
counties in which said territory or any part thereof is situated. A 
copy of such regulations shall be certified by the commission and there
upon filed with the county clerk and recorder of the county in which said 
territory is situated~ 

(3) Subdivision regulations ~dopted by a board of county commis-
sioners pursuant to this section shall require subdividers to submit to 
the board of county commissioners data, surveys, analyses, studies, plans 
and designs, in the form prescribed by the board of county commissioners, 
of the following items: . 

(a) Property survey and ownership; 

(b) Relevant site characteristics and analyses applicable 
to the proposed subdivision including the following, which shall be sub
mitted to the subdivider with the sketch plan: 

(1) Reports concerning streams, lakes, topography, and 
vegetation; 

(II) Reports concerning geologic characteristics of the area 
Significantly affecting the land use and determining the imoact of 
such characteristics on the proposed subdivision; -

(III) In areas of potential radiation hazard to the proposed 
future land use, these potential radiation hazards shall be evaluated; 
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(IV) Maps and tables concerning suitability of types of 
so;l in the proposed subdivision, in accordance with the National 
Cooperative Soil Survey. 

(c) A plat and other documentation showing the layout or 
plan of development, including, where applicable, the following 
;nfonnati on: 

(r) Total development area; 

(II) Total number of proposed dwelling units; 

(III)Total number of square feet of proposed nonresidential 
floor space; 

(IV) Total number of proposed off-street parking spaces, ex
cluding those associated with single family residential development; 

(V) Estimated total number of gallons per day of water system 
requirements where a distribution system is proposed; 

(VI) Estimated total number of gallons per day of sewage to 
be treated where a central sewage treatment facility is proposed, or 
sewage disposal means and suitability where no central sewage treatment 
facility is proposed; 

(VIJ) Estimated construction cost and proposed method of 
financing of the streets and related facilities, water distribution 
system, sewage collection system, storm drainage facilities, and such 
other utilities as may be required of the developer by the county; 

(VIII)Maps and plans for. facilities to prevent storm waters in 
excess of historic runoff, caused by the proposed subdivision, from 
entering, damaging, or being carried by conduits, water supply ditches 
and appurtenant structures, and other storn drainage facilities. 

(d) Adequate evidence that a water supply that is sufficient 
in terms of quality, quantity, and dependability will be available to 
ensure an adequate supply of water for the type of subdivision propo~ed. 
Such evidence may include, but shall not be limited to: 

(I) Evidence of ownership or right of acquisition of or use 
of existing and proposed water rights; 

(II) Historic use and estimated yield of claimed water 
rights; 

(III)Amenability of eXisting rights to a change in use; 
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(IV) Evidence that public or private water owners can and 
will supply water to the proposed subdivision stating the amount of 
water available for use within the subdivi~inn and the feasibility of 
extending service to that area; 

(V) Evidence concerning the potability of the proposed 
water supply for the subdivision. 

(4) Subdivision regulations adopted by the board of county 
commissioners pursuant to this section shall also include, as a 
minimum, provisions governing the following matters: 

(a) Sites and land areas for schools and parks when such 
are reasonably necessary to serve the proposed subdivision and the future 
residents thereof. Such provisions may include: 

(I) Reservation of such sites and land areas. for acquisition 
by the county; 

(II) Dedication of such sites and land areas to the county, or 
the public; or in lieu thereof, payment of a sum of money n9t exceeding 
the full market value of such sites and land areas. Any such sums, when 
required, shall be held by the board of county commissioners for the 
acquisition of said sites and land areas; . 

(III)Dedication of such sites and land areas for the use and 
benefit of the owners and future owners in the proposed subdivision. 

(b) Standards and technical procedures applicable to storm drainage 
plans and related designs, in order to insure proper drainage ways, which 
may require, in the opinion of the board of county commissioners, detention 
facilities which may be dedicated to the county or the public, as are 
deemed necessary to control, as nearly as possible, storm waters generated 
exclusively within a subdivision from a one hundred year storm which are in 
excess of the historic runoff volume of storm water from the same land area 
in its undeveloped and unimproved condition; 

(c) Standards and technical procedures applicable to sanitary sewer 
plans and designs, including soil percolation testing and required per
colation rates and site design standards for on-lot sewage disposal 
systems when applicable; 

(d) Standards and technical procedures applicable to water systems. 

(5) No subdivision shall be approved under section 30-28-110 (3) and 
(4) until such data, surveys, analyses, studies, plans, and designs as may 
be required by this section and by the county planning commission or the 
board of county commission~rs have been submitted, reviewed, and found to 
meet all sound planning and engineering requirements of the county con
tained in its subdivision regulations. 
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(6) No board of county commissioners 
shall ap~rove any preliminary plan or final plat for any' subdivision 
located within the county unless the subdivider has provided the fol
lowing materials as part of the preliminary plan or final plat subdivision 
submission: 

(a) Evidence to establish that definite provision has beeni made 
for a water supply that is sufficient in terms of quantity, dependability, 
and quality to provide an appropriate supply of water for the type of 
subdivision proposed; 

(b) Evidence to establish ~hat, if a public sewage disposal system 
is proposed, provision has been made for such system and, if other methods 
or methods of sewage disposal are proposed, evidence that such systems will 
comply with state and local laws and regulations which are in effect at 
the time of submission of the preliminary plan or final plat; 

(c) Evidence to show that all areasof~tbe proposed subdivision 
which may involve soil or topographical conditions presenting hazards or 
requiring special precautions have been identified by the subdivider and 
that the proposed uses of these areas are compatible wi~h such conditions. 

(7) The board of county commissioners shall send a copy of the pre
liminary plan or final plat submission to the Colorado land use commission 
upori receipt of said submission. 

(8) Upon adoption and transmittal of subdivision regulations by the 
board of county commissioners in accordance with this section, and upon 
a finding by the Colorado land use commission that such subdivision regu
lations are in compliance with this section, the provisions of subsection 
(7) of this section shall no longer apply, and the Colorado land use com
mission shall so notify the board of county commissioners. 

30-28-134. Telecommunications research facilities of the United States-
inclusions in planning and zoning.--Any zoning plan, modification thereof, 
or variance therefrom, adopted or granted under this part 1 on or after 
April 23, 1969. shall comply with the requirements of part 6 of 
Article 11 of this title. 

30-28-135. Safety glazing materials. The board of county commissioners 
of each county in the state shall adopt standards governing the use of 
safety glazing materials for hazardous locations in the unincorporated 
areas of the county, which standards shall be no less strinoent tha~ the 
provisions of article 2 of this title 9, C.R.S. 1973. No building fer
mit shall be issued for the construction, reconstruction, or altera ion 
of any structure in the unincorporated area of such county unless such 
construction, reconstruction, or alteration conforms to the standards 
adopted pursuant to this section. The county building inspector shall 
inspect all places not inspected by the division of labor under the pro
visions of article 2 of title 9, C.R.S. 1973, to determine whether 
such places are in compliance with the standards for the use of safety 
glazing materials. 
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30-28-136. Referral and review requirements. 
(1). Upon receipt of a complete preliminary plan submission, the 

board of county commissioners or its authorized representative shall 
distribute copies of prints of the plan as follows: 

(a) To the appropriate school districts; 

(b) To each county or municipality within a two-mile radius of 
any portion of the proposed subdivision; 

Cc) To any utility, local improvement and service district, or 
ditch company, when applicable; 

Cd) To the Colorado state forest service, when applicable; 

(e) To the appropriate planning commission; 

Cf) To the local soil conservation district board or boards within 
the county for explicJt review and recommendations regarding soil suit
ability, flood water problems, and watershed protection. Sucrr referral 
sahll be made even though all or part of a proposed subdivision is not 
located within the boundaries of a conservation district; 

(g) When applicable, to the county, district, regional, or state 
department of health, for its review of the on-lot sewage disposal reports, 
for review of the adequacy of existing or proposed sewage treatment 
works to handle the estimated effluent, and for a report on the water 
quality of the proposed water supply to serve the subdivision. The 
department of health to which the plan is referred may require the sub
divider to submit additional engineering or geological reports or data 
and to conduct a study of the economic feasibility of a sewage treatment 
works prior to making its recommendations. No plan shall receive the 
approval of the board of county commissioners unless the department of 
health to which the plan is referred has made a favorable recommendation 
regarding the proposed method of sewage disposal. 

(h) When applicable, to the state engineer for an opinion regarding 
material injury to decreed water rights, historic use of and estimated 
water yield to supply the proposed development, and conditions associated 
with said water supply evidence. The state engineer shall consider the 
cumulative effect of on-lot wells on water rights and existing wells; 

(i) To the Colorado geological survey for an evaluation of those 
geologic factors which would have a significant impact on the proposed 
use of the land. 

(2) The agencies named in this section shall make recommendations 
within twenty-four days after the mailing by the county or its authorized 
representative of such plans unless a necessary extension of not more than 
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thirty days has been consented to by the subdivider and the board of 
county commissioners'of the county in which the subdivision area is 
located. The failure of any agency to respond within twenty-four 
days or within the period of an extension shall for the purpose of 
the hearing on the plan be deemed an approval of such plan, except 
that where such plan involves twenty or more dwelling units, a school 
district shall be required to submit within said time limit specific 
recommendations with respect to the>adequacy of school sites and, effec
tive September 1,1973, the adequacy of school structures. 

(3) The provisions of this part 1 shall not modify the duties or 
enlarge the authority of the state engineer or the division engineers, 
nor divest the water courts of jurisdiction over actions concerning water 
right determinations and administration; neither shall any opinion"of the 
state engineer submitted under subsection (1) (h) of this section, nor 
any finding by a board of county commissioners concerning subdivision water 
supply matters createany presumption concerning injury or noninjury to 
water rights, and neither the state engineer1s opinion nor the county 
commissioners' finding may be used as evidence in any administrative pro
ceeding or in any judicial oroceeding concerning water right determina
tions or administration. 

(4) Each month the board of county commissioners or their appointed 
representative shall transmit to the Colorado land use commission copies 
of the notice of filing and a summary of information of each subdivision 
preliminary plan and plat submitted to them together with a report of 
each exemption granted by the board of county commissioners pursuant to 
section 30-28-101 (10) (d), on such form as may be prescribed by the 
Colorado land use commission. 

30-28-137. Guarantee of public improvements. 
(1) No final plat shall be recorded until the subdivider has sub-

mitted and the board of county commissioners has approved, one or a com
bination of, the following: 

(a) A subdivision improvements agreement agreeing to construct any 
required public improvements shown in the final plat documents together 
with collateral which is sufficient, in the judgment of said board, to 
make reasonable provision for the completion of said imorovements in 
accordance with design and time specifications, or 

(b) Other agreements or contracts setting forth the plan, method, 
and parties responsible for the construction of any required public im
provem~qts shown in the final plat documents which, in the judgment of 
said board, will make reasonable prOVision for completion of said improve
ments in accordance with design and time specifications. 

(2) As improvements are completed, the subdivider may apply to the 
board of county commissioners for a release of part or all of the collateral 
deposited with said board. Upon inspection and approval, the board shall 
release said collateral. If the board determines that any of such improve-
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ments are not constructed in sUbstantial compliance with specifications, 
it shall furnish the subdivider a list of specific deficiencies and 
shall be entitled to withhold collateral sufficient to ensure such 
sUbstantial compliance. If the board of county commissioners determines 
that the subdivider will not construct any or all of the improvements 
in accordance with all of the specific~tions, the board of county com
missioners may withdraw and employ from the deposit of collateral such 
funds as may be necessary to construct the improvement or improvements 
in accordance with specifications. 
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TITLE 31 

GOVERNMENT - MUNICIPAL 
ARTICLE 12 

Powers & functions of Cities & Towns 
Part 1 

GENERAL POWERS 

31~12~101. Powers of governing bodies. The governing bodies in 
cities ana towns shall have the following powers: 

(7) Indebedtness. (a) By the authority of the city council of any 
city or the board of trustees of any town, to contract an indebedtness 
on behalf of the city or town and upon the credit thereof by borrowing 
money or issuing the bonds of the city or town for any public purpose 
of the city or town, including, but not limited to, the following 
purposes: Supplying water, gas, and electricity, the purchase of land, 
amd tje purchase, construction, extension, and improvement of public 
streets, buildings, facilities, and equipment, and for the purpose of 
supplying a temporary deficiency in the revenue for defraying the 
current expenses of the city or town. 

(b) The total amount of indebtedness for all purposes shall not 
at any time exceed three percent of the actual value, as determined by 
the assessor of the taxable property in the city or town, except such 
debt as may be incurred in supplying water, and no loan foY' any purpose 
s all be made except by ordinance, which shall be irrepealable until 
the indebtedness therein provided for is fully paid or discharged, 
specifying. the purposes to which the funds be raised shall be applied, 
and providing for the levying of a tas which. tOQether with such other 
revenue, assets, or funds as may be pledged, is sufficeint to pay the 
annyal interest and extinguish the principal of said debt within the 
time limeted for the debt to run, which, excepting such debt as may 
be incurred in supplying water, shall not be more than thirty years, 
and providing that said tax when collected shall only be applied for 
the purposes specified in said ordinance, until the indebedtedness is 
paid and discharged; but no debt shall be created, except the supplying 
of water, unless the question of incurring the same shall be submitted, 
at a regular or special election of the city or town, to ~he registered 
qualified electors thereof, as definde by the "Colorado Municipal 
Election Code of 1965:, and a majority of the registered qulaified 
electors voting upon the question shall vote in favor of creating 
such debt. 

(c) No statutory provisions of any other law limiting or 
fixing tax rates shall limit the provisions of this subsection (7). 

(d) Bonds issued under this subsection (7) may mature serially 
during a period of not more than thirty years from the date thereof, 
in which event the amounts of such annual maturities shall be fixed by 
the city councilor board of trustees; except that bonds issued to 
supply water may mature over a longer period. If the city councilor 
board of trustees so determines, said bonds may be redeemable prior 
to maturity with or without payment of a premium, not exceeding three 
percent of the principal thereof. In any event said bonds shall be 
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subject to call commencing not later than fifteen years from the date 
thereof. The right to redeem all or part of said bonds prior to 
their maturity and the order of any such redemption shall be reserved 
in the ordinance authorizing the issuance of bonds and shall be set 
forth on the face of said bonds. 

(e) The ordinande or resolution submitting the question of 
contracting an indebtedness shall contain a statement of the maximum 
net effective interest rate at which said indebtedness may be incurred. 
For purposes of this title, article 56 of title 12, and part 2 of 
article 4 of title 41, C.R.S. 1973. 

(1) "Net effective interest rate ll or a proposed issue of 
bonds means the net interest cost of said issue divided by the sum of 
the products derived by multiplying the prinicipal amount of said issue 
maturing on each maturity date by the number of years from the date of 
said proposed bonds to their respective maturities. 

(II) "Net interest cost" of a proposed issue of bonds means 
the total amount of interest to accrue on said bonds from their date of 
issuance to their respective maturities plus the amount of any discount 
below par or less the amount of any premium above par at which. said 
bonds are being or have been sold. In all cases the net effective interest 
rate and net interest cost shall be computed without regard to any 
option of redemption prior to the designated maturity dates on the bonds. 

(f) (I) The city council of any city or the board of trustees 
of any town, having received approval at an election to issue bonds 
and having determined that the limitations of the original election 
question are too restrictive to permit the advantageous sale of the 
bonds so authorized, may submit at another regular or special election: 
The question of issuing the bonds, or any. portion thereof, to mature 
over a longer period of time than the maximum period of maturity 
approved at the original election; or both su.~h questions. 

(II) An election held pursuant to this paragraph (f) shall 
be held in substantially the same manner as an election to authorize 
bonds initially, except as may be required for the submission of the 
limited question permitted under this paragraph (f). 

(III) At an election held pursuant to this paragraph (f), 
if the changes submitted are not approved, such result shall not impair 
the authority of the city councilor the board of trustees at a later 
time to issue the bonds originally approved within the limitations 
established at the first election. 

(20) (b) To regulate the openings therein for the laying-out of 
gas or water mains and pipes, and the building and repairing of sewers, 
tunnels, and drains, and the erecting or gaslights. Any company 
organized under the general laws of this state or any association of 
persons organized for the purpose of manufacturing illuminating gas 
to supply cities or towns or the inhabitants thereof with the same has 
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the right by consent of the city councilor town trustees, but not 
without such consent, subject to eXisting rights, to erect gas factories 
and lay down pipes in the streets or alleys of any city or town in the 
state, subject to such regualtions as any such city ot town by 
ordinance may impose; 

(22) Sewers and water mains. To construct and deep in repair culverts, 
drains, sewers, water mains, and cesspools and to regulate their use 
and to assess, either in whole or in part, the cost of the construction 
of sewers, water mains, and drains upon the lots or lands adjacent to 
and opposite the improvements in proportion to the frontage of such 
lots or lands abutting upon the street or alley wherein such sewer, 
water main, or drain is to be laid. The cost of such sewer, water main, 
or drain at street intersections or crossings shall be wholly paid for 
by such city or town. The benefit to the public generally, if any, shall 
be determined by ordinance and shall be assessed against such city or 
town, and the balance shall be assessed against the lots or lands and 
the owners thereof according to the frontage. 

(23) Watercourses_ To deepen, widen, dock, cover, wall, alter, or 
change the channel of watercourses. 

(24) Water pollution control. To provide for the cleansing and 
purification of water, watercourses, and canals and the draining or 
filling of ponds on provate property when necessary to prevent or abate 
nuisances; and, for the purpose of aiding in the prevention and abate
ment of water pollution, all cities and incorporated towns are 
authorized: 

(a) To apply for and to accept grants or loans or any other aid 
from the Unites States or any agency or instrumentality thereof under 
any federal law in force; 

(b) To construct, reconstruct, lease, improve, better, and extend 

sewerage facilities and sewage treatment works wholly within or 
wholly without the municipality or partially within and partially 
without the municipality; 

(c) To issue its general obligation bonds or other general 
obligations for the aforesaid purpose pursuant to and within the 
limitations prescribed by subsection (7) of this section and to issue 
its revenue bonds or obligations for such purpose pursuant to law; 

(d) To provide that such bonds or obligations or any part 
thereof may be sold to the state of Colorado, or the United States, or 
any agency or instrumentality of either at private sale and without 
advertisement; 

(e) To cooperate with other local publ~c.bodies and w~th state 
agencies and institutions by contract for the JOlnt constructlon and 
financing of sewerage facilities and sewage treatment works and the 
maintenance and operation thereof; 
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(f) To enter into joint operating agreements with industrial 
enterprises and accept gifts or contributions from such industrial 
enterprises for the construction, reconstruction, improvement, better
ment, and extension of sewerage facilities and sewage treatment works. 
When determined by its governing body to be in the public interest and 
necessary for the protection of the public health, any city or incorpo
rated town is authorized to enter into and perform contracts, whether 
long-tenm or short-term, with any industrial establishment for the 
proviSion and operation by the city or incorporated town of sewerage 
facilities to abate or reduce the pollution of waters caused by 
discharges of industrial wastes by the industrial establishment and 
the payment periodically by the industrial establishment to the city 
or incorporated town of amounts at least sufficient, in the determination 
of such governing body, to compensate the city or incorporated town for 
the cost of providing, including payment of principal and interest 
charges, if any, and of operating and maintaining the sewerage facilities 
serving such industrial establishment. The foregoing powers may only 
be exercised after approval of the state board of health. 

(34) Water, gas, and electric works. (a) To acquire water\4fOrks, 
gasworks, and gas distribution systems for the distribution of gas of 
any kind or electric light and power works and distribution systems, 
and all appurtenances necessary to any said works or systems, or to 
authorize the erection, ownership, operation and maintenance of 
such works and systems by others. No such works or systems shall be 
acquired or erected by a city or town until the question of acquiring 
or erecting the same is submitted at a regular or special election and 
approved in the manner provided for authorization of bonded indebtedness 
by subsection (7) of this section and in accordance with the require
ments of law, including such requirements of law relating to the acqui
sition and financing of public utilities by cities and towns; except 
that the question of qcquiring a waterworks need not be so submitted 
and approved at an election if the city or town acquires the waterworks 
of a water district dissolved under parts 3 and 6 of this article 1 of 
title 32, C.R.S. 1973, or acquires the waterworks of another body 
corporate and politic by some other method of governmental reorganization. 

(b) All such works or systems authorized by any city or town to 
be erected by others or the franchise of which is extended Dr renewed 
shall be authorized, extended, or renewed upon the express condition 
that such municipality has the right and power to purchase or condemn 
any such works or systems at the fair market value thereof at the time 
of purchasing or condemning such works or systems, excluding all value 
or the franchise or right-of-way through ·the streets and also excluding 
any value by virtue of any contract for hydrant or private rental or 
otherwise entered into with the municipality in excess of the fair 
market value of the works or systems; but, if, after an election 
conducted in the manner prescribed in subsection (7) of this section, 
the city or town is authorized to acquire any of said works or systems 
after granting a franchise therefor to any person, firm, corporation, 
or cooperative association, the city or town shall purchase or condemn 
such works or systems within the corporate limits then utilized in 
serving the inhabitants of such municipality at the fair market value 

B-142 



5175 

thereof; but nothing in this paragraph (b) shall require such city 
or town to purchase or condemn all or any part of such works or systems 
which is obsolete or which has outworn its usefulness. 

(c) If the city or town elects to purchase such works or 
systems and if the parties in interest cannot agree on the purchase 
price, they shall enter into a written agreement to arbitrate the 
matter and to abide by the award of the arbitrators, in which event 
each party shall choose an arbitrator to determine the fair market 
value thereof. If two arbitrators cannot agree on the fair market 
value, they shall choose a third disinterested arbitrator, and the 
award of any two arbitrators shall be final and binding upon the parties. 

(d) Nothing in this subsection (34) shall authorize the 
condemnation or purchase of any such works or systems within twenty 
years after the granting of any franchise therefor, e~cept at periods 
of ten or fifteen years thereafter, without the consent of the owner 
of the franchise. 

(35) Waterworks outside limits. To construct or authorize the 
construction of such waterworks without their limits, and, for the 
purpose of maintaining and protecting the same from injury and the 
water from pollution, their jurisdiction shall extend over the territory 
occupied by such works, and all reservoirs, streams, trenches, pipes, 
and drains used in and necessary for the construction, maintenance, and 
operation of the same, and over the stream or source from which the 
water is taken for five miles above the point from which it is taken, 
and to enact all ordinances and regulations necessary to carry the 
power conferred in this subsection (35) into effect. 

(38) Water facilities and taxes. To construct public wells, cisterns, 
and reservoirs in the streets and other public and private places 
within the city or town or beyond the limits thereof for the purpose of 
supplying the same with water; to provide proper pumps and conducting 
pipes or ditches; to regulate the distribution of water for irrigating 
and other purposes; and to levy an equitable and just tax upon all 
consumers of water for the purpose of defraying the expense of such 
improvements. 

(39) Supply water to outside consumers. To supply water from their 
water systems to consumers outside the corporate limits of the cities 
and towns and to collect therefor such charges upon such conditions and 
limitations as said towns and cities may impose by ordinance. 

(Building and Zoning Regualtions) 

(40) Water facilities. To regulate the construction, repairs, and 
use of vaults, cisterns, areas, hydrants, pumps, sewers, and gutters. 

(49) Removal of unwholesome places. To compel the owner of any grocery, 
cellar, soap or tallow candlery, tannery, stable, pigsty, privy, sewer, 
or other unwholesome or nauseous house or place to cleanse, abate, or 
remove the same and to regulate the location thereof. 
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(75) Streets and sewers. To extend, by condemnation or otherwise, 
any street, alley, or highway over or across, or to construct any sewer 
under or through, any railroad track, right-of-way, or land of any rail
road company within the corporate limits, but, where no compensation is 
made to such railroad company, the city shall restore such railroad 
track, right-of-way, or land to its former state or restore it in a 
sufficient manner not to have impaired its usefulness. 

(78) Taking of water - private property. (a) To take wat~r in 
sufficient quantity, for the purpose mentioned is subsection {38} of 
this section, from any stream, creek, gulch, or spring in the state. 
If the taking of such water in such quantity shall materially interfere 
with or impair the vested right of any person or corporation, hereto
fore acquired, residing upon such creek, gulch, or stream or doing 
any milling or manufacturing business thereon, they shall first obtain 
consent of such person or corporation or acquire the fight of domain 
by condemnation, as prescribed by the state constitution and laws 
upon that subject, and make full compensation or satisfaction for all 
the damages thereby occasioned to such person or corporation. 

(b) When it is deemed necessary by any municipal corporation to 
enter upon ot take private property for any of the uses mentioned in 
paragraph {a} of this subsection (78), the same shall be examined and 
appraised, and the damages thereon assessed, and the proceedings in 
connection therewith shall be in all respects the same as is provided 
by general law for the taking of private property for public or 
private use. 
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ARTICLE 25 

PUBLIC IMPROVEMENTS 

PART 5 

SPECIAL IMPROVEMENT DISTRICTS 

IN CITIES AND TOWNS (1923 ACT) 

31-25-501. Definitions. 
otherwise requires: 

As used in this part 5, unless the context 

(1) "City clerk ll or IItown c1erkll means the person who performs the 
clerical duties for the city councilor the board of trustees. 

(2) "City counci1" or "board of trustees ll means the governing or 
legislative body of any city or town, by whatever name known. 

(3) IIDistrict ll means the geographical division of the municipality 
within which any local improvement may be made, or when so declared by 
the councilor trustees may include the entire municipal area. One or 
more noncontiguous parts or sections of a municipality may be included 
in one district. 

(4) 1I0wnet,lI, in reference to petitions, means only persons in whom 
the record fee title is vested, although subject to lien or encumbrance. 

(5) "Property" means all land, whether platted or unplatted, regard
less of improvements thereon and regardless of lot or land lines. It 
shall also include the franchise of any railroad whose tracks lie, either 
lengthwise or crosswise, within any street improved under this part 5. 
Lots may be designated in accordance with any recorded map or plat thereof, 
unplatted lands by any definite description thereof, and franchises by 
the name of the corporation owning the same. 

(6) IIStreet" means any street, alley, avenue, boulevard, or public 
thoroughfare. 

31-25-502. Power to make local improvements. It is lawful for any 
city, whether organized under general laws or operating under a special 
charter, and any incorporated town to construct any of the local improve
ments mentioned in this part 5 and to assess the cost thereof, wholly or 
in part, upon the property especially benefited by such improvements. 
The improvements shall be authorized by ordinance duly adopted and shall 
be constructed under the direction of the city or town engineer or other 
officer having similar duties, or under th~ direction of the city council 
or board of trustees, in accordance with plans and specifications adopted 
by the city councilor board of trustees of such city or town. The city 
council in cities and the board of trustees in towns are referred to and 
designated in this part 5 as the ordering authority unless the context 
otherwise requires. 
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31-25-503. What improvements may be made - conditions. 
(1) The improvements authorized in this part 5 may consist of grading, 

paving, curbing, guttering, parking, or otherwise improving the whole or 
any part of any street, alley, or streets and alleys in such city or in
corporated town, or anyone or more of said improvements, including the 
reconstruction, replacement, renewal, or extension of the same. In case 
of grading only, or grading and curbing only, the improvements may in-
clude the necessary crosswalks. Thereafter, under the conditions prescribed 
in this section, such further grading may be done as may be necessary in 
paving, repaving, or otherwise improving the same area. Such improvements 
may also consist of any local improvement and renewals or extensions there
of which benefit the land abutting on such improvements, such as sidewalks, 
water mains, or the necessary construction and appliances for the installa
tion of a system of artificial lighting. Such improvements may also consist 
of the construction of sewers, sewage disposal works, and renewals or ex
tensions thereof, and such other public works as may be considered necessary 
and authorized by the city councilor board of trustees; but: 

(a) No improvement, except sidewalks, water mains, sewers, and sewage 
disposal works and their appurtenances, shall be ordered under this part 5, 
unless a petition for the same is first presented, subscribed by the owners 
of a majority of the frontage directly abutting on that portion of the street 
to be improved, and except as specified in this section, nothing in this 
part 5 shall restr)ct the right of such majority from securing any parti
cular kind or variety of improvements petitioned for. In any case where 
a proposed improvement district includes two or more noncontinguous parts 
or sections, the owners of a majority of the property in each noncontiguous 
s~ction shall petition as specified in this part 5. 

(b) If the owners of a majority of the frontage directly abutting on 
that portion of the street to be improved petition for any particular kind 
of improvement, and for any particular materials to be used in the same, 
then the improvement must be ordered in accordance with the petition, and 
the materials so designated shall be used, except as otherwise provided 
in this section. 

(c) If the material petitioned for by the majority of the property 
owners is one that does not encourage competition, then it shall be the 
right of the petitioners to state in the petition the maximum price per 
square yeard, or linear foot, or per unit, at which the improvement is 
desired, and no contract shall be let for any such improvement at a price 
exceeding the maximum price fixed in said petition, excluding the cost of 
engineering, collection, inspection, incidentals, and interest. 

(2) The ordering authority shall encourage competition, by advertising 
for and receiving bids for such construction, and, insofar as possible 
within the limits of the petition, shall describe all materials by standard 
or quality in the specifications. 

(3) Before contracting for or ordering any work to be constructed, a 
preliminary order shall be made by the ordering authority, adopting full 
details and specifications in conformity with the petition for the same, 
definitely describing the materials to be used, or stating that one of 
several specified materials shall be chosen, determining the number of in-
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stallments and the time in which the cost of the improvement shall be 
payable, the rate of interest to be paid on unpaid and deferred install
ments, the p\"operty to be assessed for the same, as provided in this 
part 5, and requiring an estimate of the cost to be made by the city or 
town engineer or any similar officer or employee, together with a map 
of the district in which the improvement is to be made, and a schedule 
showing the approximate amounts to be assessed upon the several lots 
or parcels of property within the district. No contracts shall be let for 
any amounts exceeding the estimate so made, except that the cost of 
collection, inspection, incidentals, and interest may be added thereto. 

(4) The city or town clerk shall give notice, by advertisement once 
a week for three consecutive weeks, in a newspaper of general circulation 
in such city or town, to the owners of the property to be assessed, stating: 

(a) Th~ kind of improvements proposed; 
(b) The number of installments; 
(c) The time in which the cost shall be payable; 
(d) The rate of interest to be paid on unpaid and deferred installments; 
(e) The extent of the district to be improved; 
(f) The probable cost per front foot, or in case of s~wers per square 

foot of district area, as shown by the estimates of the engineer; 
(g) The time, not less than twenty days after the first publication, 

when an ordinance authorizing the improvements will be considered; 
(h) That said map and estimate and schedule showing the approximate 

amounts to be assessed, and all resolutions and proceedings, are on file 
and can be seen and examined by any interested person at the office of the 
city or town clerk, or other designated place, at any time within said 
period of twer.ty days; and 

(i) That all complaints and objections made in writing concerning the 
proposed improvement by the owners of any real estate to be assessed will 
be heard and determined by the ordering authority before final action thereon. 

(5) The finding by ordinance or resolution of the city councilor board 
of trustees that"said improvements were duly ordered after notice duly given, 
and after hearing duly held, and that such petition was presented, and that 
the petition was subscribed by the required number of owners, shall be 
conclusive of the facts so stated, in every court or other tribunal. 

(6) Any resolution or order in the premises may be modified, confirmed, 
or rescinded at any time prior to the passage of the ordinance authorizing 
the improvemen·~s. 

(7) The specifications for paving may include sidewalks, curbs, gutters, 
and grading, and sufficient culverts, sewers, or drains necessary to carry 
off the surface waters acress or along the line of the street improved, and 
such other incidentals to paving as, in the judgment of the ordering authority, 
may be required. The specifications may also provide that bidders shall agree 
to enter into contract to do the work and maintain the same in good repair 
for a period of five years; and the contract may be entered into in accord
ance therewith. 

(8) If, before any such improvements are made, any piece of real estate 
or any railway company to be assessed already has an improvement conforming 
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to the general plan, or satisfactory to the ordering authority, an allowance 
therefor may be made to the owner, and such allowance may be deducted from 
the owner's assessment and from the contract price. 

31-25-504. Improvements may be constructed under other laws. Nothing 
this part 5 shall be construed so as to prejudice or affect the right to 
construct local improvements by virtue of any other law of this state. No 
other act or law shall prejudice the right to construct local improvements 
under this part 5. If constructed in pursuance of this part 5, the same 
shall be made to appear in the original petition and in the ordinance 
authorizing the improvements. 

31-25-505. Property of irregular form - assessment. Whenever any lot 
or parcel of land is V-shaped or of any irregular form, such allowance may 
be made by ordinance in any assessment as may be equitable and just, or any 
allowance may be refused, and in case of any unusual area or proportion 
of intersections, the city or incorporated town may pay not exceeding one
half of the cost of any such intersection, and in such case the remainder 
only shall be assessed against the property improved. 

31-25-506. Cost assessed in proportion to area. The cost of district 
storm sewers may be assessed upon all the land in said storm sewer districts, 
respectively, in proportion as the a~ea of each piece of land in the district, 
or' in the part improved, is to the area of all the land in the district, 
exclusive of public highways. 

31-25-507. Assessment roll. The city or town clerk shall prepare a 
local assessment roll in book form, showing in suitable columns each piece 
of land assessed, the total amount of assessment, the amount of each install
ment of principal and interest if, in pursuance of this part 5, the same is 
payable in installments, and the date when each installment will oecome due, 
with suitable columns for use, in case of payment of the whole amount or of 
any installment or penalty, and deliver the same, duly certified, under the 
corporate seal, to the city or town treasurer for collection. 

31-25-508. Streets - railway companies subject to tax. 

(1) Whenever any grading, paving, or other kind of street improvement 
district is created under this part 5, the ordering authority may include 
in the area to be paved, graded, or otherwise improved, the entire width 
of street from curb to curb, or any part thereof, including the portion of 
said street occupied by, or required by franchise obligation to be paid by, 
or chargeable or assessable to, any railway company whose railroad runs 
through or across any street in said district, and shall charge to, assess, 
and collect the proper proportion of the cost of the improvement from such 
railway company in the same manner as is provided for in case of other 
property, and shall issue bonds for the same, which bonds shall be issued 
and made payable in like manner as bonds issued for the improvement. to be 

8-148 



S175 

assessed against the real estate specially benefited. 

(2) In the meaning of this section, in the absence of a franchise ob
ligation to grade or pave or otherwise improve, a railway company shall be 
held to occupy and is liable for the grading, paving, or other improvement 
of that part of the street lying between the rails of each track and two 
feet outside of each rail; and every railway company, whether street rail
way or otherwise shall be assessed for the cost of such improvement of any 
part of any street or alley occupied by or required by franchise obligation 
to be so improved, and the assessment levied for the cost of said improve
ments chargeable to a railway company shall be a perpetual tax lien against 
the entire franchise and property of the company, both within and without 
said district, but within the limits of the city or incorporated town where 
such improvement is made, superior to all other liens except general tax 
liens. 

(3) All the terms, conditions, and provisions contained in this part 5 
relative to the collection of the amounts chargeable against property 
specially benefited shall be applicable in the enforcement and collection 
of such assessment against such railway company, and the property of such 
railway company, in case of default in payment of such assessment, shall 
be sold as in cases of default in payment of general taxes levied thereon; 
but railway trackage shall not be considered or computed as assessable 
frontage in determining the sufficiency of petitions. 

31-25-50S. When assessments payable - installments. All special as-
sessments for local improvements shall be due and payable within thirty 
days after the final publication of the assessing ordinance without demand; 
but all such assessments may be paid, at the election of the ownet~, in in
stallments with interest as provided in section 31-25-517. 

31-25-510. When collections paid city. All collections made by the 
county treasurer upon such assessment roll in any calendar month shall be 
accounted for and paid over to the city or town treasurer on or before the 
tenth day of the next succeeding calendar month, with separate statements 
for all such collections for each improvement. 

31-25-511. Assessment a lien - corrections. All assessments made in 
pursuance of this part 5, together with all interest thereon and penalties 
for default in payment thereof, and all costs in collecting the same, shall 
constitute, from the date of the final publication of the assessing ordinance, 
a perpetual lien in the several amounts assessed against each lot or tract 
of land, shall have priority over all other liens excepting general tax liens. 
As to any subdivisions of any land assessed in pursuance of this part 5, 
the assessment shall in each case be a lien upon all the subdivisions in 
proportion to their respective areas. No delays, mistakes, errors, or ir
regularities in any act or proceeding authorized by this part 5 shall pre
judice or invalidate any final assessment; but the same may be remedied 
by subsequent amending acts or proceedings, as the case may require. When 
so remedied, the same shall take effect as of the date of the original act 
or proceeding. If in any court of competent jurisdiction any final assess
ment made in pursuance of this part 5 is set aside, the ordering authority 
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upon notice as required in the making of an original assessment, may make 
a new assessment in accordance with the provisions of this part 5. 

31-25-512. Cost assessed in proportion to area. The costs of any 
district sanitary sewer, including inlets, manholes, connecting mains, and 
appurtenances, with interest, may be assessed by ordinance upon all the 
real estate in the district, in proportion as the area of each piece of 
real estate bears to the area of all real estate in the district, exclusive 
of public highways. 

31-25-513. Cost assessed in accordance with benefits. In case of the 
improvement of any street or alley, the cost of such improvement, or such 
part thereof as may be assessed against the property specially benefited, 
including the intersections of streets and alleys but excepting the share 
to be assessed against railway companies, may be assessed on land to a sub
stantially equa1 depth from the street or alley improved, and its intersections, 
without regard to lot or land lines, on a frontage, zone, or other equitable 
basis, in accordance with benefits, as the same may be determined by the 
ordering authority. 

31-25-514. Statement of expenses - apportionment. Upon completion of 
any 1oca1 improvement, or upon completion from time to time of any part 
thereof, and upon acceptance thereo~ by the ordering authority, or whenever 
the total cost of any improvement or of any such part thereof can be 
definitely ascertained, the ordering authority shall cause to be prepared a 
statement showing the whole cost of the improvement, the portion thereof, 
if any, to be paid by the city or town, including an amount not exceeding 
six percent, additional, for cost of inspection, collection, and other in
cidentals, and also including interest on the bonds issued to the time the 
first installment of the assessment is made payable in said statement, appor
tioning said cost, after deducting the amount, if any, to be paid by the 
town Or city, upon each lot or tract of land to be assessed fo~ the same, 
which statement shall be filed in the office of the city clerk or town 
clerk. as the case may be. If the ordering authority should deem the basis 
of assessment to be inequitable in any case, a just and equitable assess
ment shall be made upon the basis of benefits accruing to the property as
sessed by reason of the improvements made. 

31-25-515. Notice of apportionment. 

(1) Thereupon the clerk shall notify, by advertisement once a week for 
three consecutive weeks in some newspaper of general circulation in said 
city or town, the owners of the property to be assessed that said improve
ments have been, or are about to be, completed and accepted, therein 
specifying: 

(a) The whole cost of the improvement; 

(b) The portion, if any, to be paid by such city or town; 

(c) The share apportioned to each lot or tract a land; 

(d) That any complaints or objections which may be made in writing by 
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owners to the city councilor board of trustees, and filed in the office 
of the clerk within twenty days from the first publication of such notice, 
will be heard and determined by the city councilor board of trustees 
before the passage of any ordinance assessing the cost of said improve
ments; and 

(e) The date when and place where such complaints or objections will 
be heard. 

31-25-516. Hearing on objections. ~ the time specified in said notice, 
or at some adjourned time, the ordering authority shall hear and determine 
all such complaints and objections, and may thereupon make such modifications 
and changes as may seem equitable and just, or may confirm the first appor
tionment. The ordering authority shall thereupon by ordinance assess the 
cost of said improvements, and the passage of such ordinance shall be prima 
facie evidence of the fact that the property assessed is benefited in the 
amount of the assessments, and that such assessments have been lawfully 
levied. 

31-25-517. How installments paid - interest. In case of such election 
to pay in installments, the assessments shall be payable in two or more 
equal annual installments of principal, the first of which installments 
shall be payable as prescribed by the ordering authority, in not more than 
five years, and the last in not more than twenty years, with interest in all 
cases on the unpaid prinCipal payable semiannually. The number of install
ments, the period of payment, and the rate of interest shall be determined 
by the ordering authority and set forth in the assessing ordinance. 

31-25-518. Effect of payment in installments. Failure to pay the 
whole assessment within said period of thirty days shall be conclusively 
considered to be an election on the part of all persons interested, whether 
under disability or otherwise, to pay in such installments. All persons so 
electing to pay in installments shall be conclusively considered to have 
consented to said improvements. Such election shall be conclusively con
sidered to be a waiver of any right to question the power or jurisdiction 
of the city or town to construct the improvements, the quality of the work, 
the regularity or sufficiency of the proceedings, or the validity or the 
correctness of the assessments, or the validity of the lien thereof. 

31-25-519. Penalty for default - payment of balance. Failure to pay 
any insta llment, whether of principal or interest, when due, shall cause 
the whole of the unpaid principal to become due and collectible immediately, 
and the whole amount of the unpaid principal and accrued interest shall 
thereafter draw interest at the rate of one percent per month or fraction 
of a month until the day of sale; but at any time prior to the day of sale, 
the owner may pay the amount of all unpaid installments, with interest at 
one percent per month or fraction of a month, and all penalties accrued, 
and shall thereupon be restored to the right thereafter to pay in install
ments in the same manner as if default had not been suffered. The owner 
of any property not in default as to any installment or payment may at any 



time pay the whole of the unpaid principal with the interest accruing to 
the maturity of the next installment of interest or principal. 

31-25-520. Discount - assessment roll returned. Payment may be to 
the city or town treasurer at any time within thirty days after the final 
publication of the assessing ordinance and an allowance of five percent 
shall be made on all payments made puring such period, but not thereafter. 
At the expiration of said thirty-day period, the city or town treasurer 
shall return the local assessment roll to the clerk, therein showing all 
payments made thereon, with the date of each payment. Said roll shall 
be certified by the city or town clerk under the seal of the city or town, 
and delivered by him to the county treasurer of the same county, with his 
warrant for the collection of the same. The county treasurer shall receipt 
for the same, and all such rolls shall be numbered for convenient reference. 

31-25-521. Sale of property for nonpayment. The county treasurer 
shall receive payment of all assessments appearing upon the assessment 
roll, with interest. In case of default in the payment of any installment 
of principal or interest when due, the county treasurer shall advertise 
and sell all property concerning which such default is suffered., for the 
payment of the whole of the unpaid assessments thereon. Said advertise
ments and sales shall be made at the same times, in the same manner, 
under all the same conditions and penalties, and with the same effect as 
provided by general law for sales of real estate in default of payment of 
general taxes. 

31-25-522. Municipality may purchase property on default. 

(1) At any sale by the county treasurer of any property for the purpose 
of paying any special assessment for local improvements made under the pro
visions of this part 5, in such city or town, the city or town treasurer, 
having written authority from the ordering authority, may purchase any 
such property without paying for the same in cash; and shall l~eceive certi
ficates of purchase therefor in the name of the city or town. The certi
ficates shall be received and credited at their face value, with all in
terest and penalties accrued, on account of the assessments in pursuance 
of which the sale was made. The certificates may thereafter be sold by 
the city or town treasurer at their face value, with all interest and 
penalties accrued, and by him assigned to the purchaser in the name of 
the city or town, and the proceeds credited to the fund created by ordinance 
for the payment of such assessments respectively. In the event that all 
bonded indebtedness incurred in payment for said local improvements has 
been discharged in full, said certificates may be sold by the board of 
trustees for the best price obtainable at public sale, at auction, or by 
sealed bids in the same manner and under the same conditions as is provided 
in subsection (3) of this section, relating to the sale of property owned by 
a municipality, and the proceeds credited to the general fund of said city 
or town or to the special surplus and deficiency fund, provided for by 
section 32-1-402, as the circumstances may require. Such assignments shall 
be without recourse, and the sale and assignments shall operate as a lien 
in favor of the purchaser and assignee as is provided by law in the case of 
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sale of real estate in default of payment of general taxes. 

(2) Any municipality as such purchaser has the right to apply for tax 
deeds on such certificates of purchase, at any time after three years from 
the date of issuance of said certificates, and such deeds shall be issued 
as provided by law for issuance of tax deeds for the nonpayment of general 
taxes. 

(3) Cumulatively with all other remedies, any municipality being the 
owner of property by virtue of a tax deed, or being the owner of property 
otherwise acquired, in satisfaction or discharge of the liens represented 
by such certificates of sale, may sell such property for the best price 
obtainable at public sale, at auction, or by sealed bids. Such sales shall 
be after public notice by the municipal treasurer or clerk to all persons 
having or claiming any interest in the property to be sold or in the 
proceeds of such sale, by publication thereof three times, a week apart, 
in a weekly or daily newspaper of general circulation within the county 
in which the property is located. Such notice shall describe the property 
and state the time, place, and manner of receiving bids; the time fixed 
for the sale shall not be less than ten days after the last publication. 
The municipality may reject any and all bids. Any interested party, at 
any time within ten days after the receipt of bids for the sale of property, 
may file with the municipality a written protest as to the sufficiency of 
the amount of any bid made or the validity of the proceedings for the sale. 
If the protest is denied, such person, within ten days thereafter, shall 
commence an action in a court of competent jurisdiction to enjoin or re
strain the municipality from completing the sale. If no such action is 
commenced, all protests or objections to the sale shall be deemed to have 
been waived and the municipality shall then convey the property to the 
successful bidder by quitclaim deed. 

(4) In addition to all other remedies, any municipality which is a holder 
of certificates of purchase may bring a civil action for foreclosure thereof, 
joining as defendants all persons holding record title, and persons having 
or claiming any interest in the property or in the proceeds of foreclosure 
sale, and all governmental taxing units having taxes or other claims against 
said property, and all unknown persons having or claiming any interest in 
said property. Any number of certificates may be foreclosed in the same 
proceeding. In such proceeding the municipality, as plaintiff, shall be 
entitled to all relief provided by law in actions for an adjudication of rights 
with respect to real property. 

(5) The proceeds of any such sale of property shall be credited to 
the appropriate special assessment fund. The municipality shall deduct 
therefrom the necessary expenses in securing deeds and taking proceedings 
for the sale or foreclosure. 

(6) When any municipality has sold or conveyed at a fair market value 
certificates of purchase or property which it has acquired in satisfaction 
or discharge of special assessment liens, such sales and conveyances are 
hereby validated and confirmed as against all parties having or claiming 
any interest in such property or the proceeds of such sale. 

(7) It is hereby declared that the purpose of this section is to restore 
delinquent property'to the tax rolls and to realize the greatest possible 
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amount from such property for the benefit of all persons and taxing bodies 
having liens thereon. 

31-25-523. Owner of interest may pay share. The owner of any divided 
. or undivided interest in the property assessed may pay his share of any 
assessment, upon producing evidence of the extent of his interest satis
factory to the treasurer having charge of the roll. 

31-25-524. Sidewalks - water mains - sewers. In ordering the construc
tion of sidewalks, water mains, or sewers, the proceeding shall be as re
quired in section 31-25-503 (2), (3), (4), (5), (6), and (8), but shall 
not be subject to section 31-25-503 (1) (a) to {l)(c) and (7). 

31-25-525. Municipality may establish sewer systems. Any city or in-
corporated town may establish and maintain sewer systems and sewage dis
posal plants for sanitary or storm drainage. 

31-25~526. Di5trict sanitary sewers - contracts - contiguous towns. 
Whenever the ordering authority declares the same necessary for ~anitary 
reasons, it may order the construction of district sanitary sewers in 
districts to be prescribed by ordinance, so as to connect with any public or 
district sewer, or with some natural drainage or disposal plant. Such 
districts may, by like authority, be divided into subdistricts or enlarged, 
diminished, or otherwise altered by ordinance at any time, in accordance 
with the provisions of this part 5. The contract for district sewers may 
include all necessary manholes, inlets, and appurtenances, and such mains 
of such reasonable extent outside the district as may be necessary to 
connect the district with a public sewer or some natural drainage or disposal 
plant. Any contiguous towns or cities may unite in the construction of a 
common sewer or cooperate in such construction or extend to each other 
the right to use any sewer constructed or to be constructed, when such use 
may be deemed necessary for the discharge of the sewage of either, and 
such cooperation, common construction, or use shall be upon such terms 
as regards the apportionment of cost as may be agreed upon between the 
councils or boards of trustees of such contiguous municipalities. 

31-25-527. Private sewers - aonnection. Private sanitary sewers connect
ing with public or district sanitary sewers may be constructed under such 
restrictions and subject to such regulations as may be prescribed by ordin
ance. No expense shall be incurred by the city or town in constructing or 
maintaining private sewers. The OWfler of any premises in any sewer district 
may be compelled by ordinance to connect the same with the district sewer 
at his own expense. 

31-25-528. Storm drainage sewers - districts. The ordering authority 
may order the construction of district sewers for storm drainage in districts 
to be known as storm sewer districts, the same to be prescribed by ordinance. 
Such sewers may include the necessary manholes, inlets, and appurtenances, 
and shall be so constructed as to connect with some other sufficient public 
sewer, or some natural drainage. Such distri~ts m~y be divided into sub
districts to be especially named or numbered 1n sa1d ordinance. 
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31-25-529. Subdistricts in sewer districts. At the time of ordering 
the construction of district sanitary or stonn sewers, or at any time there
after, the construction may be ordered in like manner in subdistricts, in such 
manner as to connect the subdistricts, or such part ther~of, with the dis
trict sanitary or stonn sewer for the purpose of sanitary or storm drainage. 
The cost of subdistrict sanitary or storm sewers in each subdistrict or 
part thereof, with the appurtenances, may be assessed upon all the land 
in the subdistrict or in the part improved, in proportion as the area of 
each piece of land in the subdistrict, or in the part improved, is to the 
area of all the land in the subdistrict, or in the part improved, exclusive 
of public highways. Comoined sewers for sanitary and storm drainage may 
be authorized and constructed in the same manner as provided for the con
struction of sanitary or stonn sewers, and the cost thereof assessed in the 
same manner and proportion. 

31-25-530. Power of governing body to contract debt - question submitted 
to voters. The city council in such city, or the board of trustees in 
such town, has power to contract an indebtedness on behalf of the city or 
town, and upon the credit thereof, by borrowing money or issuing the, nego
tiable interest-bearing bonds of the city or town for the purpose of pro
viding a fund to pay such part of the cost of said improvements as may be 
determined by the governing body, subject to constitutional limitations. 
No such indebtedness shall be created except by ordinance, which shall be 
irrepealable until the indebtedness therein provided for shall be fully 
paid, which ordinance shall specify the purpose to which the funds to be 
raised shall be applied, the maximum net effective interest rate which it 
is proposed the issue of bonds shall bear, provide for the levying of a 
tax sufficient to pay the annual interest and extinguish the principal of 
such debt within the time limited for the debt to run, which shall not 
be less than ten years nor more than fifteen years,'and providing that said 
tax when collected shall be applied only to the purpose specified in said 
ordinance until the indebtedness shall be paid and discharged. No such debt 
shall be created for such purposes unless the question of incurring the 
same, including the question of the maximum net effective interest rate, 
shall be submitted at a regular election of municipal officers, which elec
tion shall be called and conducted, the votes canvassed, and the result 
declared in the same manner as other municipal elections on questions of 
incurring bonded indebtedness. 

31-25-531. Issuing bonds - property specially benefited. For the 
purpose of paying all or such portion of the cost of any improvement con
structed under the provisions of this part 5 as may be assessed against 
the property speci ally benefi ted and not pa i d by' the ci ty or town, speci a 1 
assessment bonds of the city or town may be issued, of such date and in 
such form as may be prescribed by the ordering authority, bearing the name 
of the street, alley, or district improved, and payable to the bearer in 
a sufficient period of years after date to cover the period of payment 
provided, but subject to call as provided in section 31-25-533, and in con
venient denominations of not more than one thousand dollars each. All 
such bonds shall be issued upon estimates approved by the ordering authority, 
and the city or town treasurer shall preserve a record of the same in a 
suitable book kept for that purpose. All such bonds shall be subscribed 
by the mayor, countersigned by the city or town treasurer, with the cor" 
porate seal thereto affixed, and attested by the city or town clerk. 
Such bonds shall be payable out of the moneys collected on account of the 
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assessments made for said improvements. All moneys collected from such 
assessments for any improvement shall be applied to the pqyment of the 
bonds issued, until payment in full is made of all the bonds, both princi
pal and interest. The bonds may be used in payment of the cost of the 
improvement as specified, or the ordering authority, upon advertisement 
once a week for three consecutive weeks, in a newspaper of general cir
culation in such city or town and in such other newspapers as may be de
signated by the ordering authority, may sell a sufficient number of 
said bonds to pay such cost in cash for the best bid submitted in accordance 
with the terms of the notice of sale. All bids may be rejected at the 
discretion of the ordering authority. 

31-25-532. Bonds negotiable - interest. All such bonds shall be 
negotiable in form and bear interest as may be fixed by the ordering 
authority not exceeding a maximum net effective interest rate specified by 
the ordering authority prior to the use of said bonds in payment for im
provements or the sale thereof pursuant to section 31-25-531. Such in
terest shall be payable semiannually, evidenced by coupons, andggned with 
the facsimile signature of the city or town clerk. 

31-25-533. Manner of redemption. Whenever the city or town treasurer 
has funds in the treasury to the credit of any improvement exceeding six 
months· interest on the unpaid principal of the bonds issued therefor and 
outstanding, he shall call in, be advertisement once a week for three con
secutive weeks in some newspaper of general circulation in such city or 
town, a suitable number of such bonds for payment. At the expiration of 
thirty days from the first publication of such notice, interest on the 
bonds so called shall cease. The notice shall specify by number the bonds 
so called, and all such bonds shall be paid in their numerical order. 
The holder of any such bonds may at any time furnish his post-office address 
to the city or town treasurer, and, in such case, a copy of the advertise
ment shall be mailed by the city or town treasurer to the bondholder, at 
such address, on or before the first day of such publication. 

31-25-534. Cont racts for construction - bond - default. 
(1) Except as provided in this section, all local improvements made 

under the provisions of this part 5 shall be constructed by independent 
contract, and all contracts shall be let by the mayor with the approval 
of the ordering authority. All such contracts shall be let to the lowest 
reliable and responsible bidder, after public advertisement once a week 
for three consecutive weeks in a newspaper of general circulaticn in 
such city or town; but, after such advertisement, if it is determined by 
the ordering authority that the bids are too high, or at the proposed 
improvement can be made by the city or town for less than the bid of the 
lowest reliable and responsible bidder,such city or town is hereby empowered 
to provide for doing the work by hiring labor by the day or otherwise, 
and to arrange for purchasing necessary material, all under the supervision 
of the ordering authority_ 

(2) Except when the city or town does the work, no contract shall be 
made without a surety bond for its faithful performance, with sufficient 
sureties, to be approved by the ordering authority. No surety shall be 
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accepted or approved by the baord or mayor, other than a corporate 
surety company, unless he is the owner of real estate in this state, 
free and clear of all encumbrances, in double the amount of his 
liability on all bonds upon which he may then be surety. Upon de
fault in the performance of any contract, the ordering authority 
may advertise and relet the remainder of the work in like manner, 
without further ordinance, and deduct the cost from the original 
contract price, or, with the approval of the ordering authority, ad
vance any excess out of the funds of the city or town and recover 
the same by suit on the original bond. In all advertisements the right 
shall be reserved to reject any or all bids and, upon rejecting all 
bids, if deemed advisable by the ordering authority, other bids may 
be advert~sed for. 

31-25-535. Provisions to be inserted. Every contract shall 
provide that it is subject to the provisions of the laws under which 
the city or town exists, and of the ordinance authorizing the im
provement; that the aggregate payment thereon shall bot exceed the 
estimates of the engineer or other similar officer, or the amount 
appropriated; that upon ten days' written notice by the mayor to 
the contractor, the work under such contract, without cost or claim 
against the city or town, may be suspended for substantial cause; 
and that upon complaint of any owner of land to be assessed for the 
improvement, that the improvement is not being constructed in ac
cordance with the contract, the ordering authority may consider the 
complaint and make such order in the premises as shall be just, and 
such order shall be final. 

31-25-536. Utility connections may be ordered before paving -
costs - default. Before paving in any district in pursuance of 
this part 5, the ordering authority may order the owners of the 
abutting property to connect their several premises with the gas or 
water mains, or with any other utility in the street in front of 
their several premises. Upon default of any owner for thirty days after 
such order to make such connectiens, the city or town may contract 
for and ma~e the connections at such distance, under such regulations, 
and in accordance with such specifications as may be prescribed by 
the ordering authority. The whole cost of each connection shall be 
assessed against the property with which the connection is made, and 
the cost shall be paid upon the completion of the work, and in one 
sum. The cost shall be assessed, shall become a lien, and shall be 
collected in the same manner as is provided in this part 5 for the 
assessment and collection of the cost of other special improvements. 
Upon default in the payment of any such assessment, the property 
shall be sold in like manner and with like effect. 

31-25-537. Figures instead of words - when general description used. 
In all proceedings and notices authorized by this part 5, figures may 
be used instead of words, and in districts of extended areas it shall 
not be necessary to designate each piece of land separately. In such 
case general descriptions and quantities may be used, except in the 
assessment rolls. Except in such rolls, the cost may be stated as 
being of probable or certain amount per front foot or per square foot 
or per lot of given size. 

31-25-538. When mandamus will issue. Whenever any improvement 
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authorized by this part 5 is petitioned for by the owners of a majority 
of the abutting frontage, it is the duty of the city or town officials 
whose duty it is to act, to authorize said improvement, and an order in 
the nature of mandamus may issue out of any court of competent jurisdic
tion, requiring said officials to take such action as is required by 
this part 5; but if the material petitioned for is known to be worth
less or of poor quality, or would not make a good, substantial, and 
reasonable permanent improvement, the ordering authority may refuse to 
grant a petition for that reason. If a material petitioned for or designated 
in the specifications is a patented or proprietary article on which there 
can be but one bid, the ordering authority may refuse to award a contract 
if the entire bid is excessive as compared with improvements of equal 
value, or may reject the bid or readvertise. 

31-25-539. No action maintainable - exception - grounds - limitations. 

(1) No legal or equitable action shall be brought or maintained except 
to enjoin the collection of assessments levied under this part 5 upon the 
grounds: 

(a) That notice of a hearing upon the amount of the assessment was not 
given as required in this pa~t 5. Any person presenting objections to the 
ordering quthority at or before the hearing on assessment shall be deemed 
to have waived this ground. 

(b) That the hearing upon the amount of the assessment as provided in 
this part 5 was not held; 

(c) That the -improvement ordered was not one authorized by this part 
5; 

(d) That the assessment levied exceeds the benefits received by the 
property assessed. 

(2) No action shall be brought on the third or fourth ground unless 
the objections on which such action is based have been presented to the 
ordering authority in writing as required in this part 5. Any action 
brought under this part 5 shall be commenced within thirty days after 
the passage of the assessing ordinance or else be thereafter perpetually 
barred. 
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ARTICLE 35 

Water and Sewage 

PART 3 

WATER MAINS AND OTHER IMPROVEMENTS - TOWNS 

31-35-301. Construction of water mains. 
Whenever any incorporated town in the state of Colorado is the owner 

of a municipal water plant with water mains in operation throughout the 
greater portion of said town and feels unable to extend the same so as to 
cover the entire area contained within the corporate limits of said town, 
the citizens and resident taxpayers of any area containing four blocks or 
more, situated in said incorporated town not having water mains therein 
may agree among themselves or a majority of the owners of the lots therein, 
for the construction of the same, and, upon application to the board of 
trustees of said town by a majority of such owners, the board of trustees 
shall have authority to enter into a contract with said owners of said four 
blocks or more or with the majority thereof to allow them to construct 
such water mains in such territory and to connect the same with the supply 
of water of said town. The town board has authority to enter into a con
tract with such citizens to allow all the proceeds derived from water 
rentals going to such addition through such water mains and collected as 
rental therefor to be applied to the payment of such water pipes, the 
cost thereof to be limited by the town to not more than the actual cost 
thereof upon any basis by which the town itself could secure the construc
tion of the same. Said payments shall be made without interest and upon 
such terms not exceeding ten years as may be agreed upon by contract 
between the parties thereto. 

31-35-302. Petition - plans - contract. 
(1) For the purpose of carrying the provisions of this section and 

section 31-35-301 into effect, the owners of four blocks or more, situated 
in any incorporated town in this state owning its own municipal water plant 
which has not been supplied with water mains, shall present a petition to 
the board of trustees of the town, offering therein to construct such water 
mains and pipes in the streets and alleys of said town in such manner and 
at such places and of such sizes as the said town board may require and at 
a cost to said town as low as the same could be constructed by said incor
porated town. 

{2} Upon receipt of such petition the town board shall prepare plans 
and specifications for the supplying of said territory with water mains and 
pipes, and the petitioners, upon the inspection of said plans and specifica
tions, shall state their willingness to construct the same at a certain 
price to be paid for out of the revenues derived from water running through 
said pipes in said district, the same to be charged at no higher rate than 
the remainder of said town is paying. If such proposition is satisfactory 
to the board of trustees of said town, it has the right to enter into a 
contract with said petitioners upon behalf of said town for the construction 
of such water mains and pipes according to said plans and specifications 
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and for the price agreed upon not more than that above named and within a 
time to be set by said board of trustees. 

(3) Upon the completion of said works by said petitioners, the town 
shall inspect and, if satisfactory, accept the same and issue certificates 
of indebtedness therefor stating therein how the same is to be paid out of 
the proceeds from such wat er rentals collected from the territory in which 
said extensions are made, unless otherwise sooner arranged for by said 
town, and proceed to operate and maintain the same and collect the revenues 
therefrom and to apply the same to the payment of the indebtedness created 
for the construction of said pipes without interest until the same is paid 
for or until said town makes payment therefor in some other manner. Said 
rentals are to be paid upon said certificates from time to time when the 
amount of one hundred dollars is received from said rentals for that pur
pose, and said rentals shall be set apart and kept as a separate fund and 
used for the purposes aforesaid only until the entire indebtedness is paid. 

31-35-303. Necessity declared by ordinance. 
Whenever in the opinion of the board of trustees of any incorporated 

town, whether incorporated under any general law or special charter of this 
state, it is necessary to make any public improvement, including the estab
lishment, extending, widening, grading, or improving of any street or alley, 
or the establishment, construction, extending, enlarging, or completing of 
any sewer, sidewalk, bridge, or viaduct, or removing any irrigating ditch, 
it shall be lawful for such board to declare by ordinance the necessity for 
such improvement. 

31-35-304. Streets and alleys - eminent domain. 
In case such proposed improvements consist of the establishment, opening, 

extending, or widening of any street or alley in such town and it is neces
sary to take private property to make such improvement, said ordinance shall 
declare such necessity, specifying and describing the property to be taken. 
Thereupon, such town, by its board of trustees and its duly authorized 
officers, may exercise the right of eminent domain and may condemn, take, 
or damage any private property that may be necessarily condemned, taken, or 
damaged in the making of such improvement. The manner of proceeding in such 
cases shall be as prescribed by the laws of this state for the condemna
tion of lands in other cases. 

31-35-305. Sidewalks - assessment - hearing - lien. 
In case such proposed improvement consists of the establishment, con

struction, extending, or completing of any sidewalk in said town, the 
ordinance shall specify the property in front of which the sidewalk is to 
be constructed, extended, or completed, the names of the owners of said 
property, and the length, width, grade, and material of which the sidewalk 
is to be constructed, and the board of trustees of such town, as soon 
thereafter as the cost thereof upon the lots respectively in front of which 
said sidewalk is to be constructed. Such assessment when completed shall be 
subject to inspection by any person interested. Notice of the making and 
completion of the assessment shall be given by the publication of a notice 
to the effect that said assessment has been made upon said lots and is ready 
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for inspection. The notice shall be published at least once a week for four 
successive weeks in some newspaper published, or of general circulation, in 
said town and shall designate a day upon which the board of trustees shall 
sit for the purpose of hearing objections thereto and making corrections 
therein. Upon the day designated, the board of trustees shall sit for said 
purpose and hear any objections that may be made, and shall thereupon make 
any such changes in said assessments as may in their judgment be necessary, 
equitable, or just, and shall thereupon finally determine such assessments. 
Such assessments when so finally determined shall be a lien upon the property 
so assessed for the purpose of making said improvement. An appeal shall 
lie to any court of competent jurisdiction from any decision of such board 
of trustees. 

31-35-306. Other laws not affected. 
Nothing in this part 3 shall be so construed as to abridge or otherwise 

affect the right to make public improvements by virtue of any other laws 
of this state. 

PART 4 

SEWER AND WATER SYSTEMS - REVENUE -BONDS 

31-35-401. Definitions. 
As used in this part 4, unless the context otherwise requires: 

(1) "Consumer" means any public or private user of water fucilities or 
sewerage facilities, or both. 

(2) "Governing bodyll means the council, body, or board, by whatever 
name known, in charge of the municipality's water or sanitation facilities. 

(3) "Joint system" or "joint water and sewer system" means water facili
ties and sewerage facilities combined, operated, and maintained as a 
single public utility and income-producing project. 

(4) "Municipality" means any city or town organized under a special 
act or home rule charter or under the general laws of the state and also 
means any municipal or quasi-municipal corporation formed under the laws 
of the state of Colorado principally to acquire, operate, and maintain 
potable water facilities or sewerage -facilities, or both. 

(5) "Sewerage facilities" means anyone or more of the various de
vices used in the collection, treatment, or disposition of sewage or indus
trial wastes of a liquid nature, or storm, flood, or surface drainage 

- waters, including all inlets, collection, drainage, or disposal lines, 
intercepting sewers, joint storm and sanitary sewers, sewage disposal 
plants, outfall sewers, all pumping, power, and other equipment and appur
tenances, all extensions, improvements, remodeling, additions, and al
terations thereof, and any and all rights or interests in such sewerage 
facilities. 
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(6) "Water facilities" means anyone or more devices used in the 
collection, treatment, or distribution of water for domestic and municipal 
uses, including a system of raw and clear water and distribution storage 
reservoirs, deep and shallow wells, pumping, ventilating, and gaging 
stations, inlets, tunnels, flumes, conduits, canals, collection, trans
mission, and distribution lines, infiltration galleries, hydrants, meters, 
filtration and treatment plants and works, all pumping, power, and other 
equipment and appurtenances, all extensions, improvements, remodeling, 
additions, and alterations thereof, and any and all rights or interests 
in such water facilities. 

31-35-402. Powers. 
(l) In addition to the powers which it may now have, any municipality, 

without any election of the taxpaying or qualified electors thereof, has 
power under this part 4: 

(a) To acquire by gift, purchase, lease, or exercise of the right 
of eminent domain, to construct, to reconstruct, to improve, to better, and 
to extend water facilities or sewerage facilities, or both, wholly within 
or wholly without the municipality or partially within and parti"ally without 
the municipality, and to acquire by gift, purchase, or the exercise of the 
right of eminent domain lands, easements, and rights in land in connection 
therewith; 

(b) To operate and maintain water facilities or sewerage facilities, 
or" both, for its own use and for the use of public and private consumers " 
and users within and without the territorial boundari~s of the municipality, 
but no water service or sewerage service, or combination of them, shall be 
furnished in any other municipality unless the approval of such other 
municipality is obtained as to the territory in which the service is to be 
rendered; 

(c) To accept loans or grants or both from the United States 
under any federal law in force to aid in financing the cost of engineering, 
architectural, or economic investigations; or studies, surveys, designs, 
plans, working drawings, specifications, procedures, or other action 
preliminary to the construction of water facilities or sewerage facilities, 
or both; 

(d) To accept loans or grants or both from the Unit.ed States 
under any federal law in force for the construction of necessary water 
facilities or sewer'age facilities, or both; 

(e) To enter into joint operating agreements, contracts, or ar
rangements with consumers concerning water facilities or sewerage facilities, 
or both, whether acquired or constructed by the municipality or consumer, 
and to accept grants and contributions from consumers for the construction 
of water facilities or sewerage facilities, or both. When determined by 
its governing body to be in the public interest and necessary for the 
protection of the public health, any municipality is authorized to enter 
into and perform contracts, whether long-term or short-term, but in no 
event exceeding fifty years, with any co~s~m:r for the provision and opera
tion by the municipality of sewerage facllltles to abate or reduce the 
po1lution of waters caused by discharges of wastes by a consumer and the 

B-162 



S 175 

payment periodically by the consumer to the municipality of amounts at least 
sufficient, in the detennination of such governing body, to compensate the 
municipality for the cost of providing, including payment of principal and 
interest charges. if any, and of operating and maintaining the sewerage 
facilities serving such consumer. 

(f) To prescribe, revise, and collect in advance or otherwise, from 
any consumer or any owner or occupant of any real property connected there
with or receiving service therefrom, rates, fees, tolls, and charges, or 
any combination thereof, for the services furnished by, or the direct or 
indirect connection with, or the use of, or any commodity from, such water 
facilities or sewerage facilities, or both, including, without limiting 
the generality of the foregoing, minimum charges, charges for the availability 
of service, tap fees, disconnection fees, reconnection fees, and reasonable 
penalties for any delinquencies, including but not necessarily limited to 
interest on delinquencies from any date due at a rate of not exceeding one 
percent per month, or fraction thereof, reasonable attorneys I fees, and other 
costs of collection, without any modification, supervision, or regulation 
of any such rates, fees, tolls, or charges by any board, agency, bureau, 
commission, or official, other than the governing body collecting them; 
and, in anticipation of the collection of the revenues of such water 
facilities or sewerage facilities, or joint system, to issue revenue bonds 
to finance in whole or in part the cost of acquisition, construction, 
reconstruction, improvement, betterment, or extension of the water facilities 
or sewerage facilities, or both; and to issue temporary bonds until perma
nent bonds and any coupon appertaining thereto have been printed and ex
changed for the temporary bonds; 

(g) To pledge to the punctual payment of said bonds and interest 
thereon all or any part of the revenues of the water facilities or sewerage 
facilities, or both, including the revenues of improvewents, betterments, 
or extensions thereto, thereafter constructed or acquired, as well as the 
revenues of existing water facilities or sewerage facilities, or both; 

(h) To enter into and perform contracts and agreements with other 
municipalities for or concerning the planning, construction, lease, or other 
acquisition anp the financing of water facilities or sewerage facilities, or 
both, and the maintenance and operation thereof. Any such municipalities 
so contracting with each other may also provide in any contract or agree
ment for d board, commission, or such other body as their governing bodies 
deem proper for the supervision and general management of the water facili
ties or sewerage facilities, or both, and for the operation thereof and 
may prescribe its powers and duties and fix the compensation of the members 
thereof. 

(i) To make all contracts, execute all instruments, and do all 
things necessary or convenient in the exercise of the powers granted in 
this section, or in the performance of its covenants or duties, or in order 
to secure the payment of its bonds if no encumbrance, mortgage, or other 
pledge of property, excluding any pledged revenues, of the municipality is 
created thereby, and if no property, other than money, of the municipality 
is liable to be forfeited or taken in payment of said bonds, and if no debt 
on the credit of the municipality is thereby incurred in any manner for any 
purpose; and 
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(j) To issue water, or sewer, or joint water and sewer, refunding 
revenue bonds to refund, pay, or discharge all or any part of its out
standing water, or sewer, or joint water and sewer, revenue bonds issued 
under this part 4 or under any other law, including any interest thereon 
in arrears or about to become due, or for the purpose of reducing interest 
costs or effectir.g other economies or of modifying or eliminating res
trictive contractual limitations appertaining to the issuance of additional 
bonds or to any ffiunicipal water facilities or sewerage facilities, or both, 
as provided in section 31-35-412. 

31-35-403. Authorization of facilities and bonds. 
(1) The acquisition, construction, reconstruction, lease, improvement, 

betterment, or extension of any water facilities or sewerage facilities, or 
both, and the issuance, in anticipation of the collection of revenues of such 
facilities, of bonds to provide funds to pay the cost thereof may be author
ized under this part 4 by action of the governing body of the municipality 
taken at a regular or special meeting by a vote of a majority of the members 
of the governing body. 

(2) The governing body, in determining such cost, may include all 
costs and estimated costs of the issuance of said bonds; all engineering, 
inspection, fiscal, and legal expenses; interest which it is estimated will 
accrue during the construction or other acquisition period and for a period 
of not exceeding one year thereafter on money borrowed or which it is 
estimated will be borrowed pursuant to this part 4; any discount on the 
sale of the bonds; costs of financial, professional, and other estimates 
and advice; contingencies; any administrative, operating, and other expenses 
of the municipality prior to and during such acquisition period and for a 
period of not exceeding one year thereafter, as may be determined by the 
governing body; all such other expenses as may be necessary or incident to 
the financing, acquisition, improvement, equipment, and completion of any 
water or sewerage facilities, joint water and sewer system, or part thereof, 
and the placing of the same in operation; such provision or reserves for 
working capital, operation, maintenance, or replacement expenses or for 
payment or security of principal of or interest on any bonds during or after 
such an acquisition or improvement and equipment as the governing body may 
determine; and also reimbursements to the federal government, or any agency, 
instrumentality, or corporation thereof, of any moneys theretofore expended 
for or in connectio~ with any such water or sewerage facilities, or both. 

31-35-404. Bond provisions. 
(1) Revenue bonds issued under this part 4 shall bear interest at a 

rate, such that the net effective interest rate of the issue of bonds does 
not exceed the maximum net effective interest rate authorized, payable 
semiannually or annually, and evidenced by one or two sets of coupons, if 
any, executed.with the facsimile or manually executed signature of any 
official of the municipality; except that the first coupon appertaining to 
any bond may evidence interest not in excess of one year. The resolution 
authorizing the issuance of such bonds shall seecify the maximum net effec
tive interest rate. Such bonds may be issued 1n one or more series, may 
bear such date, may mature at such time not exceeding the estimated life 
of the water facilities or sewerage facilities, or both, to be acquired with 
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the bond proceeds, as determined by the governing body, but in no event 
beyond forty years from their respective dates, may be in such denomination 
or denominations, may be payable in such medium of payment, at such place 
or places within or without the state, including but not limited to the 
office of any county treasurer in which the municipality is located wholly 
or in part, may carry such registration privileges, may be subject to such 
terms of prior redemption in advance of maturity in such order or by lot or 
otherwise at such time with or without a premium, may be executed in such 
manner, may bear such privileges for reissuance in the same or other deno
mination, may be so reissued, without modification of maturities and 
interest rates, and may be in such form, either coupon or registered, as 
may be provided by the governing body. 

(2) (a) The governing body may provide for preferential security for 
any bonds, both principal and interest, to be issued under this part 4 to 
the extent deemed feasible and desirable by such governing body over any 
bonds that may be issued thereafter. 

(b) Said bonds may be sold at, above, or below the principal 
amounts thereof, but they may not be sold at a price such that the net 
effective interest rate of the issue of bonds exceeds the maximum net effec
tive interest rate authorized. 

(c) Said bonds may be sold at private sale to the United States, or 
any agency, instrumentality, or corporation thereof, or to the state of 
Colorado, or any agency or instrumentality thereof. Unless sold to the 
United States, or any agency, instrumentality, 'or corporation thereof, or 
to the state of Colorado, or any agency or instrumentality thereof, said 
bonds shall be sold at public sale after notice of such sale published once 
at least five days prior to such sale in a newspaper circulating in the 
municipality and in a financial newspaper published in either Denver, 
Colorado; San Francisco, California; Chicago, Illinois; or New York, New 
York. 

(3) Bonds may be issued with privileges for conversion or registration, 
or both, for payment as to principal or interest, or both; and, where 
interest accruing on the bonds is not represented by interest coupons, the 
bonds may provide for the endorsing of payments of interest thereon; and the 
bonds generally shall be issued in such manner, in such fonm, either' coupon 
or registered, with such recitals, terms, covenants, and conditions, and with 
such other details as may be provided by the governing body, except as 
otherwise provided in this part 4. 

(4) Subject to the payment provisions in this part 4 specifically pro
vided, said bonds, any interest coupons thereto attached, and any temporary 
bonds shall be fully negotiable within the meaning of and for al~ the pur
poses of article 3 of title 4, C.R.S. 1973, except as the.governlng bod~ 
may otherwise provide; and each holder of each such securlty, by acceptlng. 
such security, shall be conclusively deemed to have agree~ that ~uc~ securlty, 
except as otherwise provided, is an~ shall be !ully negotlable wlthln the 
meaning and for all purposes of artlcle 3 of tltle 4, C.R,S. 1973. 

(5) Notwithstanding any other provlsio~ of law, the governing body in 
any proceedings author~zing bonds under thlS part 4: 
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(a) May provide for the initial issuance of one or more bonds, in 
this subsecrtion (5) called IIbond". ;:t~~~egating the amount of the entire issue; 

(b) May make such provision for installment payments of the prin
cipal amount of any such bond as it may consider desirable; 

(c) May provide for the making of any such bond, payable to bearer 
or otherwise, registrable as to principal or as to both principal and 
interest and, where interest accruing thereon is not represented by interest 
coupons, for the endorsing of payments of interest on such bonds; and 

(d) May further make provision in any such proceedings for the 
manner and circumstances in and under which any such bond may in the future, 
at the request of the holder thereof, be converted into bonds of smaller 
denominations, which bonds of smaller denominations may in turn be either 
coupon bonds or bonds registrable as to principal, or princip~l and interest, 
or both. 

(6) If lost or completely destroyed, any security in this part 4 author
ized may be reissued in the form and tenor of the lost or destroyed se
curity upon the owner furnishing, to the satisfaction of the governing body: 
Proof of ownership; proof of loss or destruction; a surety bond in twice 
the face amount of the security, including any unmatured coupons apper
taining thereto; and payment of the cost of preparing and issuing the new 
security. 

(7) Any officer authorized to execute any bond, after filing with the 
secretary of state his manual signature certified by him under oath, may 
execute or cause to be executed, with a facsimile signature in lieu of his 
manual signature, any bond authorized in this part 4, if such a filing is 
not a condition of execution with a facsimile signature of any interest 
coupon, and if at least one signature required or permitted to be placed 
on each such bond, excluding any interest coupon, is manually subscribed. 
An officer·s facsimile signature has tne same legal effect as his manual 
signature. 

(8) The clerk or secretary of the municipality may cause the seal of 
the municipality to be printed, engraved, stamped, or otherwi~e placed in 
facsimile on any bond. The facsimile seal has the same legal effect as 
the impression of the seal. 

(9) The ordinance or resolution authorizing any bonds or other instru
ment appertaining thereto may contain any agreement or provision customarily 
contained in instruments securing revenue bonds, including, without limiting 
the generality of the foregoing, covenants designated in section 31-35-407. 

31-35-405. Signatures on bonds. 
(1) The bonds and any coupons bearing the signatures of officers in 

office on the date of the signing thereof shall be valid and binding ob
ligations of the municipality, notwithstanding that before th~ delivery 

8-166 



S175 

thereof and payment therefor any or all of the persons whose signatures 
appear thereon have ceased to be officers of the municipality issuing the 
same. 

(2) Any officer authorized or permitted to sign any bond or interest 
coupon, at the time of its execution and of the execution of a signature 
certificate, may adopt as and for his own facsimile signature the facsi
mile signature of his predecessor in office in the event that such fac
simile signature appears upon the bond or coupons appertaining thereto, 
or upon both the bond and such coupons. 

31-35-406. Tax exemption. 
The bonds and the income therefrom shall be exempt from taxation, except 

inheritance, estate, and transfer taxes. 

31-35-407. Covenants in bond ordinance. 
(1) Any ordinance or resolution authorizing the issuance of bonds under 

this part 4, or trust indenture or other instrument appertaining thereto, 
to finance in whole or in part the acquisition, construction, reconstruc
tion, improvement, betterment, or extension of water facilities or sewerage 
facilities, or both, may contain covenants as to: 

(a) The rates, fees, tolls, or charges, or combination thereof, 
to be charged for the services, facilities, and commodities of said water 
facilities or sewerage facilities, or both, and the use and disposition 
thereof, including but not limited to the foreclosure of liens for, and 
collection of, delinquencies; the discontinuance of services, facilities, 
or commodities or use of any water system or any sewer system, or joint 
system; prohibition against free service; the collection of penalties and 
collection costs, including disconnection and reconnection fees; and the 
use and disposition of any revenues of the municipality derived or to be 
derived from any water facilities'or sewerage facilities, or both; 

(b) The creation and maintenance of reserves or sinking funds, and 
the regulation, use, and disposition thereof, to secure the payment of 
the principal of and interest on any bonds or of operation and maintenance 
expenses of any water system, sewer system, or any joint system, or part 
thereof; the determination or definition of revenues from any water system, 
sewer system, or joint system, and of the expenses of operation and main
tenance of such system; and the source, custody, security, use, and disposi
tion of any such reserves or sinking funds, including but not limited to 
the powers and duties of any trustee with regard thereto; 

(c) A fair and reasonable payment by the municipality to the ac
count of said water facilities or sewerage facilities, or both, for the 
services, commodities, or facilities furnished said municipality or any of 
its departments by said water facilities or sewerage facilities, or both; 

(d) The issuance of other or ~dditional bonds or instruments pay
able from or constituting a charge agalnst the revenue of such water 
facilities or sewerage facilities, or both; the payment of the principal of 
and interest on any bonds, and the sources and methods thereof, the rank 
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or priority of any bonds as to any lien or security for payment, or the 
acceleration of any maturity of any bonds, or the issuance of other or addi
tional bondi payable from or constituting a charge against or lien upon any 
revenues pledged for the payment of bonds and the creation of future liens 
and encumbrances thereagainst, and limitations thereon; and the purpose to 
which the proceeds of the sale of bonds may be applied, and the custody, 
security, use, expenditure, application and disposition thereof. 

(e) Books of account, the inspection and audit thereof, and other 
records appertaining to a water system, sewer system, or joint system; 
the insurance to be carried by the municipality and use and disposition of 
insurance moneys, the acquisition of completion or surety bonds appertain
ing to any project, funds, or personnel, and the use and disposition of any 
proceeds of such bonds; the assumption or payment or discharge of any in
debtedness, other obligation, lien, or other claim relating to any part of 
a water system, sewer system, or joint system, or any securities having or 
which may have a lien on any part of any revenues of such system; and limi
tations on the powers of the municipality to acquire or operate, or penmit 
the acquisition or operation of, any plants, structures, facilities, or 
properties which may compete or tend to compete -with the water system, 
sewer system, or joint system; 

(f) The rights, liabilities, powers, and duties arising upon the 
breach by the municipality of any covenants, conditions, or obligations; 
defining events of default; the payment of costs or expenses incident to 
the enforcement of the bonds or of the provisions of the ordinance or reso
lution authorizing the bon~s or any trust indenture or other instrument 
appertaining thereto, or of any covenant or contract with the holders of 
the bonds; the procedure, if any, by which the terms of any covenant or 
contract with, or duty to, the holders of bonds, the bond ordinance or 
resolution, any trust indenture or other instrument, may be amended or 
abrogated, the amount of bonds the holders of which, or any trustee, must 
consent thereto, and the manner in which such consent may be given or 
evidenced; and the tenms and conditions upon which any or all of the bonds 
shall become or may be declared due before maturity, and as to the terms and 
conditions upon which such declaration and its consequences may be waived; 

(g) The tenms and conditions upon which the holders of the bonds 
or any portion or percentage of them may enforce· any covenants Oi~ provisions 
made under this part 4 or duties imposed thereby; and 

(h) All such acts and things as may be necessary or convenient or 
desirable in order to secure its bonds or in the discretion of the govern
ing body of the municipality tend to make the bonds more marketable, not-
withstanding that such covenant, act, or thing may not be enumerated in this 
part 4, it being the intention of this part 4 to give a municipality power 
to do all things in the issuance of bonds and for their security consistent 
with continued public ownership of the sewerage facilities or water facili
ties, or both. 

31-35-408. No municipal liability on bonds. 
Revenue bonds issued under this part 4 shall not constitute an indebt

edness of the municipality within the meaning of ~ny constitutional or 
statutory limitat·ions. Each bond issued under thlS part 4 shall recite in 
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substance that said bond, including interest thereon, is payable solely 
from the revenues pledged to the payment thereof, and that said bond does 
not constitute a debt of the municipality within the meaning of any consti-
tutional or statutory limitations. . 

31-35-409. Remedies of bondholders. 
(1) Subject to any contractual limitations binding upon the holders of 

any issue of bonds, or trustee therefor, including but not limited to the 
restriction of the exercise of any remedy to a specified proportion or 
percentage of such holders, any holder of bonds, or trustee therefor, has 
the right and power, for the equal benefit and protection of all holders 
of bonds similarly situated: 

(a) By mandamus or other suite, action, or proceeding at law or 
in equity, to enforce his rights against the municipality and its governing 
body and any of its officers, agents, and employees and to require and 
compel such municipalities or such governing body or any such officers, 
agents, or employees to perform and carry out their duties and obligations 
under this part 4 and their covenants and agreements with the bondholders; 

(b) By action or suit in equity, to require the municipality and 
the governing body thereof to account as if they were the trustee of an 
express trust; 

(c) By action or suit in equity, to enjoin any acts or things 
which may be unlawful or in violation of the rights of the bondholders; and 

(d) To bring suit upon the bonds. 

(2) No right or remedy conferred by this part 4 upon any holder of 
bonds or any trustee therefor is intended to be exclusive of any other 
right or remedy, but each such right or remedy is cumulative and in addi
tion to every other right or remedy and may be exercised without exhausting· 
and without regard to any other remedy conferred by this part 4 or by any 
other law. 

31-35-410. Construction of part 4. 
The powers conferred by this part 4 are in addition and supplemental to, 

and not in substitution for, and the limitations imposed by this part 4 
shall not affect, the powers conferred by any other law. Bonds may be 
issued under this part 4 without regard to the provisions of any other law. 
The water facilities or sewerage facilities, or both, may be acquired, 
purchased, constructed, reconstructed, improved, bettered, and extended, 
and bonds may be issued under this part 4 for said purposes, notwithstand
ing, that any law may provide for the acquisition, purchase, construction, 
reconstruction, improvement, betterment, and extension for like purposes, 
and without regard to the requirements, restrictions, debt, or other limi
tations or other provisions contained in ~ny.other l~w! in~luding, bu~ not 
limited to, any requirement for any restrlctlon or llmltatlon on the lncur
ring of indebtedness or the issua~ce of bonds: .Insofar as the provisions 
of this part 4 are inconsistent wlth the pr~vlslons of any other law, the 
provisions of this part 4 shall be contro111ng. 
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31-35-411. Pledge of other utility revenues. 
Any municipality having surplus a·nd unp1edged revenues of any municipal 

utility has the power to pledge such revenues for and deposit them in the 
fund created to pay the interest on and principal of revenue bonds issued 
pursuant to this part 4. 

31-35-412. Refunding bonds. 
(1) Any bonds issued for any refunding purpose authorized in section 

31-35-402 (1) (j) may either be delivered in exchange for the outstanding 
bonds authorized to be refunded or may be sold as provided for in section 
31-35-404 .. 

(2) No bonds may be refunded under this part 4 unless they either mature 
or are callable for prior redemption under their terms within ten years 
from the date of issuance of the refunding bonds, or unless the holders 
thereof voluntarily surrender them for exchange or payment. No maturity of 
any bond refunded may be extended over fifteen years. The rates of interest 
on such refunding bonds shall be determined by the governing body. The 
principal amount of the refunding bonds may exceed the principal amount 
of the refunded bonds if the aggregate principal and interest costs of the 
refunding bonds do not exceed such unaccrued costs of the bonds refunded, 
excluding from the computation of such limitation the amount of the prin
cipal of any refunding bonds issued to pay any interest in arrears or about 
to become due on the bonds refunded. 

(3) The proceeds of refunding bonds shall either be immediately ap
plied to the retirement of the bonds to be refunded or be placed in escrow 
to be applied to the payment of the bonds upon their presentation therefor. 
Any escrowed proceeds, pending such use, may be invested or reinvested in 
bonds or notes or in both types of such obligations of the United States 
or in bonds or notes or in both types of such obligations, the principal 
and interest of which are unconditionally guaranteed by the United States. 
Such escrowed proceeds and investments; together with any interest to be 
derived from any such investment, shall be in an amount at all times suffi
ci ent to pay the bonds refunded as they become due at thei r respect'i ve 
maturities or due at prior redemption dates, as to principal, interest, 
any prior redemption premium due, and any charges of the escrow agent pay
able therefrom. 

(4) Refunding revenue bonds may be made payable from any revenues 
derived from the operation of any water facilities or sewerage facilities 
or of both water facilities and sewerage facilities comprising a joint 
water and sewer system, notwithstanding that the pledge of any such reve
nues for the payment of the outstanding bonds issued by the municipality 
which are to be refunded is thereby modified. 

(5) Bonds for refunding and bonds for any other purpose authorized 
in this part· 4 may be issued separately or issued in combination in one 
series or more. 

(6) Except as expressly provided or necessarily implied in this section 
and in section 31-35-402 (1) (j), the relevant provisions in this part 4 
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pertaining to revenue bonds not issued for refunding purposes shall be 
equally applicable in the authorization and issuance "of refunding revenue 
bonds, including their tenms and security, the bond ordinance or resolution, 
rates, fees, tolls, service charges, and other aspects of the bonds. 

(7) The detennination of the governing body, that the 1 imitations 
under this part 4 imposed upon the issuance of refunding bonds have 
been met, shall be conclusive in the absence of fraud or arbitrary and 
gross abuse of discretion. 

31-35-413. Incontestable recital in bonds. 
Any ordinance or resolution authorizing, or any trust indenture or other 

instrument appertaining to, any bonds under this part 4 may provide that 
each bond therein authorized shall recite that it is issued under authority 
of this part 4. Such recital shall conclusively impart full compliance 
with all of the provisions of this part 4, and all bonds issued containing 
such recital shall be incontestable for any cause whatsoever after their 
delivery for value. 

31-35-414. Application of bond proceeds. 
(1) All moneys received from the issuance of any bonds authorized in 

this part 4 shall be used solely for the purpose for which issued and the 
cost of any project thereby delineated. 

(2) Any accrued interest and any premium shall be applied to the pay
ment of the interest on or the principal of the bonds, or both interest 
and principal, or shall be deposited in a reserve therefor, as the govern
ing body may determine. 

(3) Any unexpended balance of such bond proceeds remaining after the 
completion of the acquisition or improvement and equipment of the project 
or the completion of the purpose ·for which such bonds were issued shall 
be paid immediately into the fund created for the payment of the principal 
of said bonds and shall be used therefor, subject to the provisions as to 
the times and methods for their payment as stated in the bonds and the 
proceedings authorizing or otherwise appertaining to their issuance, or into 
a reserve therefor. 

(4) The validity of said bonds shall not be dependent on nor affected 
by the validity or regularity of any proceedings relating to the acquisi
tion or improvement and equipment of the project or the proper completion 
of any project for which the bonds are issued. 

(5) The purchaser of the bonds shall in no manner be held responsible 
for the application of the proceeds of the bonds by the municipality or any 
of its officers, agents, and employees. 

31-35-415. Continuing rights of bondholders. 
The failure of any holder o! any bond or cou~on issued und~r this part 4 

to proceed as provided 1n sect10n 31-35-409 or 1n any procee~lngs apper
taining to the issuance of such bond or coupon shall not relleve the 
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municipality, its governing body, or any of its officers, agents, and 
employees of any liability for fai1u-re to perfonn or carry out any duty, 
obligation, or other commitment. 

31-35-416. Validation. 
All revenue bonds, and any coupons appertaining thereto, appertaining 

to a water system, sewer system, or joint water and sewer system issued or 
purportedly 'issued, prior to March 13, 1962, and all acts and proceedings 
had or taken, or purportedly had or taken, prior to said date by or on 
behalf of municipalities, as defined in section 31-35-401 (4), under law or 
under color of law, preliminary to and in the authorization, execution, 
sale, and issuance of all water revenue bonds, sewer revenue bonds, and 
joint water and sewer revenue bonds, including any coupons appertaining 
thereto, the authorization and execution of all other contracts, and the 
exercise of other powers in this part 4 are validated, ratified, approved, 
and confirmed by this section, except as provided in section 31-35-417, 
notwithstanding any lack of power, authority, or otherwise, other than 
constitutional, and notwithstanding any defects and irregularities, other 
than constitutional, in such securities, acts, and proceedings, in such 
authorization, execution, sale, and issuance, and in such exercise of 
powers; and such securities and other contracts are and shall be binding, 
legal, valid, and enforceable obligations of such municipality to which they 
appertain in accordance with their terms and their authorization proceedings. 

-31-35-417. Effect of and limitations upon validation. 
This part 4 shall operate to supply such legislative authority as may be 

necessary to validate any such securities issued and other contracts exe
cuted prior to March 13, 1962, of such municipalities and any acts and 
proceedings taken appertaining to the issuance of such securities or execu
tion of other contracts by such municipalities or otherwise prior to said 
date which the general assembly could have supplied or provided for in the 
law under which such securities were issued or such other contracts were 
executed and such acts or proceedings were taken; but this part 4 shall be 
limited to the validation of such securities, other contracts, acts, and 
proceedings to the extent to which the same can be effectuated under the 
state and federal constitutions. This part 4 shall not operate to validate, 
ratify, approve, confirm, or legalize any bond or coupon, other contract, 
act, proceeding, or other matter the legality of which is beir.g contested 
or inquired into in any legal proceeding now pending and undetermined, and 
shall not operate to confirm, validate, or legalize any bond or coupon, 
other contract, act, proceeding, or other matter which, prior to March 13, 
1962, has been determined in any legal proceeding to be illegal, void, or 
ineffective. 

31-35-418. Creation of board. 
(1) The governing body of any city or town, organized under a special 

act or home rule charter or under the general laws of the state, has the 
power to create, by ordinance, a nonpolitical local legislative body desig
nated as a board of commissioners, referred to in sections 31-35-418 to 
31-35-431 as the "board" to have complete charge and control of such 
municipality's sewerage facilities or water facilities or joint water and 
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sewer system, as designated in such ordinance, and in which board are vested 
all powers, rights, privileges, and duties vested in the municipality 
creating th~ board and pertaining to the type of facilities or system desig
nated in such ordinance. 

(2) The exercise of any and all executive, administrative, and minis
terial powers may be delegated and redelegated by the board to officials 
and employees of the municipality employed by the board. 

(3) The board shall indicate the capacity in which the municipality is 
acting when such actions are taken by the board, e.g., lithe city of ....... , 
acting by and through its board of water and sewer commissioners". 

31-35-419. Board - appointments - removal - bonds - meetings. 
The municipality shall by ordinance prescribe the number of commissioners, 

their qualifications, their terms of office, methods for their election or 
appointment or removal, the amount and nature of any fidelity bond re-
quired to be given, the number of meetings required to be held, their com
pensation, if any, the selection and term of office of its officers and such 
other matters concerning the board as are not in conflict with this part 4. 

31-35-420. Oath - officers. 
Each commissioner, before assuming the duties of his office, shall take 

and subscribe an oath or affirmation, before an officer authorized to 
administer oaths, that he will support the constitutions and laws of the 
United States and of this state and that he will faithfully and impartially 
discharge the duties of his office to the best of his ability. Such oath 
or affirmation shall be filed in the office of the clerk or secretary of 
the municipality. 

31-35-421. Board's administrative powers. 
(l) The board, on behalf and in the name of the municipality, has the 

following powers: 

(a) To fix the time and place, or places, at which its regular 
meetings shall be held within the municipality and to provide for the 
calling and holding of special meetings; 

(b) To adopt and amend or otherwise modify bylaws and rules for 
procedure; 

(c) To prescribe by resolution a system of business administra
tion, to create any and all necessary offices, and to establish and re
establish the powers, duties, and compensation of all officers, agents, and 
employees and other persons contracting with the board, subject to the 
provisions of any ordinance adopted pursuant to section 31-35-419; but, 
except as may be otherwise therein provided, such compensation shall be 
established at prevailing rates of pay for equivalent services. 
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31-35-422. Meetings of board. 
(1) All meetings of the board shall be held within the municipd1ity 

and shall be open to the public. 

(2) No business of the board shall be transacted except at a regular 
or special meeting at which a quorum consisting of at least a majority 
of the total membership of the board is present. 

(3) Any action of the board shall require the affirmative vote of a 
majority of the directors present and voting thereon. 

(4) A smaller number of directors than a quorum may adjourn from time 
to time and may compel the attendance of absent members in such manner and 
under such penalties as the board may provide by resolution or by law. 

31-35-423. Additional administrative powers. 
(1) The board, on behalf and in the name of the municipality, also 

has the following powers: 

(a) To require and fix the amount of all official fide1'ity and 
completion bonds necessary or desirable and convenient in the opinion of 
the board for the protection of the funds and property of the municipality 
under the jurisdiction of the board, subject to the provisions of any 
ordinance adopted pursuant to section 31-35-419 regarding fidelity bonds 
for commissioners; 

(b) To prescribe a method of auditing and allowing or rejecting 
claims and demands subject to the provisions of section 31-35-424; 

(c) To provide a method for the letting of contracts on a fair 
and competitive basis for the construction of works, the facilities, or 
any project, or any interest therein, or the performance or furnishing of 
labor, materials, or supplies as required in this part 4 and to require a 
contractor's bond in the manner required of a governing body and a city or 
town in sections 38-26-105 to 38-26-107, C.R.S. 1973; 

(d) To designate an official newspaper published in the munici
pality, or, if none, of general circulation therein and to publish any 
notice or other instrument in any additional newspaper where the board 
deems that it is necessary or advisable to do so; and 

(e) To ma~e and pass resolutions and orders on behalf of the 
municipality, not repugnant to the provisions of this part 4, which are 
necessary or proper for the government and management of the affail~s of 
the municipality, for the execution of the powers vested in the municipal
ity, and for carrying into effect the provisions of this part 4 in connec
tion with the facilities or joint system designated in the ordinance creating 
the board. 

31-35-424. Budgets, accounts, and audits. 
The board, in connection with the facilities or joint system llnder the 

board's jurisdiction, shall adopt a budget for each fiscal year of the 

B-174 



S175 

municipality, shall maintain accounts, and shall cause an annual audit to 
be made pertaining to the financial affairs of the board as provided in 
parts 1, 5, and 6 of article 1 of title 29, C.R.S. 1973, except as other
wise provided in this part 4. 

31-35-425. Records of board. 
(1) On all resolutions and orders, the roll shall be called, and the 

ayes and noes shall be recorded. All resolutions and orders, as soon as 
may be after their passage, shall be recorded in a book keep for that 
purpose and shall be authenticated by the signature of the presiding officer 
of the board and the secretary or secretary pro tern. 

(2) Every legislative act of the board of a general or permanent 
nature shall be by resolution. 

(3) The book of resolutions and orders shall be a public record. A 
record shall also be made of all other proceedings of the board, minutes 
of the meetings, certificates, contracts, bonds given by officers, em
ployees, and any other agents of the municipality under the board's juris
diction, and all corporate ~cts, which record shall also be a public 
record. 

(4) The treasurer shall keep strict and accurate accounts of all 
moneys received by and disbursed for and on behalf of the board in a 
permanent record, which also shall be a public record. 

(5) Any permanent record of the municipality under the board's juris
diction shall be open for inspection by any elector thereof, by any other 
interested person, or by any representative of the federal government, the 
state, or any other public body. 

31-35-426. Conflicts in interest prohibited. 
No commissioner nor officer, employee, or agent of the municipality 

under the board's jurisdiction shall be i~terested in any contract or 
transaction with the municipality except in his official representative 
capacity or as is provided in his contract of employment wit~ the munici
pality, subject to the provisions of any ordinance adopted pursuant to 
section 31-35-419. 

31-35-427. Authorization of facilities. 
The municipality, acting by and through the board, may acquire, improve, 

equip, relocate, maintain, and operate the facilities or joint system under 
the board's jurisdiction, any project, or any part thereof for the benefit 
of the municipality and the inhabitants thereof, after the board has made 
such preliminary studies and otherwise taken such action as it determines 
to be necessary or desirable as preliminaries thereto. 
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31-3~-428. Implementing powers. 
The boards in connection with the facilities or joint system of the 

municipality under the board's jurisdiction and any project pertaining 
thereto s may from time to time condemns otherwise acquires improve, equips 
operates maintains and dispose of property within or withopt or both within 
and without the municipality. 

31-35-429. Additional powers of municipality. 
(1) The municipality, acting by and through the boards has the follow

ing powers: 

(a) To have the duties s privileges, immunities, rights, liabili
ties, and disabilities pertaining to a body corporate and politic and 
constituting a municipal corporation and political subdivision of the state 
established as an instrumentality exercising public and essential govern
mental and proprietary functions to provide for the public health, safety, 
and general welfare; 

(b) To have perpetual existence and succession; 

(c) To adopts have, and use a corporate seal and to alter the 
same at pleasure; 

(d) To sue and to be sued and to be a party to suits, actions s 
and proceedings; 

(e) To commence, maintain, intervene in, defend, comprise, ter
minate by settlement or otherwise, otherwise participate in, and assume 
the cost and expense of any and all actions and proceedings pertaining to 
the municipality, its board, its officers s agents, or employees, or any 
of the municipa1ity's powers, duties s privileges, immunities, rights, 
liabilities, and disabilities, the facilities or joint systems or any 
project pertaining thereto or any property of the municipality; 

(f) To enter into contracts and agreements, including but not 
limited to contracts with the federal government, the state, and any other 
public body; and 

(g) To trade, exchanges purchase, condemn, or otherwise acquire, 
operate, maintain, and dispose of real property and personal property, 
including interest therein s either within or without or both within and 
without the territorial limits of the municipality. 

31-35-430. Financial powers of municipality. 
(1) The municipality, acting by and through the board, also has the 

following powers: 

(a) To borrow money and to issue municipal securities evidencing 
any loan to or amount due by the municipalitys to.provide for and secure 
the payment of any municipal securities and the rlghts of the holders 
thereof, and to purchase, hold, and dispose of municipal securities; and 
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(b) To fund or refund any loan or obligation of the municipality 
and to issue funding or refunding securities to evidence such loan or 
obligation without any election. 

31-35-431. Other powers of board. 
The delineation of powers which may be exercised by the board in sections 

31-35-421 to 31-35-430 does not by implication deny other powers which are 
vested in the board pursuant to section 31-35-418 (1) or otherwise granted 
to the municipality by law. 

PART 5 

SEWER CONNECTIONS - COMPULSORY 

31-35-501. Owner to be notified. 
In addition to the powers already had by towns and cities, they have 

the following powers: Whenever the board of trustees or city ccunci1 of 
a town or city having a public sewerage system deems it necessary for the 
protection of public health that owners of one or more premises connect 
their premises with the public sewer, thirty days· notice in writing shall 
be given to said owners, by registered mail, notifying them to connect 
their premises with the sewer, the date of the notice to begin as of the 
date of registering the same for mailing, and, if the work of making the 
connection is not begun within thirty days, the mayor or head of municipal 
government shall notify the town or city engineer to prepare plans and 
specifications for making the connection with the public sewer, including 
water and service pipe for flushing purposes, if the owner has given 
notice and proof to said board of trustees, city council, or mayor of his 
financial inability to make the connection himself and if it is only for 
the necessary connection of a water closet or a privy in an outhouse or 
both. 

31-35-502. Resolution adopted. 
The plans or specifications shall be filed in the c1erk 1s or engineer1s 

office, and a resolution shall be adopted by the board of trustees or city 
council ordering or prescribing in general terms the contemplated sewerage 
connections, giving location of the premises and the name of the owner, 
and authorizing the clerk to advertise for bids. The advertisement for 
bids shall be the same as is now provided for in other cases in which towns 
and cities receive bids. The board of trustees or city council shall let 
the contract to the lowest responsible bidder who furnishes satisfactory 
security, but it has the right to reject all bids. 

31-35-503. Cost of connection ascertained. 
The entire costs of all sewerage and water connections, closets, equip

ment pipe, sewer pipe, labor, and necessary engineering, legal, and publica
tion expenses shall be ascertained ~y the board of trustees.or cit~ council, 
including an additional amount of SlX percent for costs of lnspectlon, 
collections, and other incidentals. The cost to each owner shall be 
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determined according to the material used and work done under the contract 
in connecting such property to the public sewer and water main. The 
engineering, legal, and publication expenses shall be charged in proportion 
as each connection bears to the whole. 

31-35-504. Work accepted - assessment - certified copy filed - lien. 
Upon the final comp1~tion of the work, the board of trustees or city 

council shall accept the same by ordinance and provide for an assessment 
against the properties connected according to the rules of apportionment 
as provided in section 31-35-503, each assessment being separately numbered. 
Thirty days after the last publication of said ordinance, a certified copy 
of it shall be filed with the county treasurer of the county in which the 
property is situated and when so filed shall operate as a perpetual tax lien 
in favor of the town or city superior to all other liens except general tax 
liens. 

31-35-505. Appropriation from general fund. 
The board of trustees or city council may make adequate appropriations 

from the general fund to defray such costs until such time as tne taxes 
are received, and, when received, the general fund shall be reimbursed to 
the amount of any such appropriation. 

31-35-506. Assessments payable - proviso . 
. Said assessment shall be due and payable within thirty days after final 

publication of the assessing ordinance without demand; except that all 
assessments may, at the election of the owner, be paid in installments, 
as provided in section 31-35-508. 

31-35-507. Payment in installments optional. 
Failure to pay the whole assessment 'within said thirty days shall be 

conclusively considered and held to be an election on the part of the 
persons interested, whether under disability or not, to pay in such install
ments. All persons so electing to pay in installments shall be conclusively 
held and considered as consenting to said improvements, and such election 
shall be conclusively held and considered as a waiver of any right to ques
tion the power or jurisdiction of the city or town to construct the improve
ment, the quality of the work, the regularity or sufficiency of the 
proceedings, or the validity or the correctness of the assessments or the 
validity of the lien thereof. 

31-35-508. Installment payments - due date - interest. 
In case of such election to pay in such installments, the assessment 

shall be payable i~ two or more equal annual installments of principal, 
the first of which installments shall be payable as prescribed by the order
ing authority in not more than one year, with interest in all cases on the 
unpaid principal, payable semiannually, at a ra~e not exceeding six percent 
per annum. The number of installments, the perlod of payment, and the rate 
of interest shall be determined by the ordering authority and set forth in 
the assessing ordinance. 
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31-35-509. Default in payment - penalty. 
Failure to pay any installment, whether of principal or interest, when 

due, shall cause the whole of the unpaid principal to become due and collec
tible immediately, and the whole amount of the unpaid principal and accrued 
interest shall thereafter draw interest at the rate of one percent per month 
or fraction of a month until the date of sale, as provided in section 
31-35-511. At any time prior to the date of sale, the owner may pay the 
amount of all unpaid installments, with interest at one percent a month or 
fraction of a month, and all penalties accrued and shall thereupon be re
stored to the right thereafter to pay in installments in the same manner 
as if default had not been suffered. The owner of any property not in 
default as to any installment or payment may at any time pay the whole of 
the unpaid principal with the interest accruing to the maturity of the 
next installment of interest or principal. 

31-35-510. Discount for cash payment. 
Payments may be made to the city or town treasurer at any time within 

thirty days of the final publication of the assessing ordinance, and an 
allowance of five percent shall be allowed on all payments made during such 
period, but not thereafter. At the expiration of the thirty-day period, 
the city or town treasurer shall return the local assessment roll to the 
clerk, therein showing all payments made thereon, with the date of each 
payment. 

31-35-511. Payment of assessments - default - sale. 
The county treasurer shall receive payment of all assessments on the 

assessment roll, with interest and, in the case of default in the payment 
of any installment of principal or interest when due, shall advertise and 
sell any and all property concerning which such default is suffered for the 
payment of the whole of the unpaid. assessments thereon. The advertisements 
and sales shall be at the same times, in the same manner, under all the 
same conditions and penalties, and with the same effect as is provided by 
general law for sales of real property in default of payment of general 
and special taxes. 

31-35-512. Owner of interest may pay his share. 
The owner of any divided or undivided interest in the property assessed 

may pay his share of any assessment upon producing evidence of the extent 
of his interest which is satisfactory to the treasurer having the roll in 
charge. 

31-35-513. When collections paid to city. 
All co 11 ecti ons made by the county treasurer upon .such assessment roll 

in any calendar month sha11 be accounted for and paid over to the city or 
town treasurer on or befOre the tenth day of the next month, with separate 
statements for all such collections for each improvement. 
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31-35-514. Construction of part 5. 
Nothing contained in this part 5 shall be considered as amending or 

repealing any other power the towns and cities may have, but this part 5 
confers additional powers on towns and cities of which the town or city may 
take advantage. 

31-35-515. Governing body to fix rates and charges. 
The governing body of any city, town, or incorporated sewer or sanitary 

district may, by ordinance, fix such rates and charges for the connections 
with, and use of, the sewer or sewerage systems of said municipalities or 
districts as may be just, reasonable, and necessary, and it may provide the 
manner of levying and collecting such rates and charges. 

31-35-516. Revenue kept in separate fund. 
(1) The revenue derived from the connections with said sewer or sewerage 

systems shall be placed in the treasury of the city or town or district 
and may be kept in a separate fund, and, if it is placed in a separate fund, 
said revenue shall not be paid out or distributed, except for the purpose 
of operating, renewing, improving, or extending the sewerage system and the 
payment of the salaries of the employees engaged in operating said sewerage 
system. At any time there is a surplus of such funds, it shall be semi
annually placed in a sinking fund for the purposes of acquiring, renewing, 
or extending such sewerage system or making renewals or extensions thereto 
or for retiring the bonded indebtectness upon said sewerage system; but, 
if said surplus fund is used to retire outstanding sewer bonds, the same 
shall be in addition to the money derived by taxation for such retirement 
of sewer bonds as is provided by law. 

(2) Any city, town, or incorporated sewer or sanitary district which 
is being provided with services by the governing body fixing such rates 
and charges is subject to the same charges and rates established as pro
vided in this part 5, or to charges and rates established in hanmony there
with, for service rendered such city, town, or incorporated sewer or sanitary 
district and shall pay such rates or charges when due, and the same shall 
be deemed to be a part of the revenues of the works as defined by this 
section and shall be applied as provided in this section for the application 
of such revenues. 

31-35-517. Failure to pay rates and charges - lien. 
In the event any user of said sewerage system neglects, fails, or refuses 

to pay the rates and charges fixed by said governing body for the connec
tion with and use of said sewer, said user shall not be disconnected from 
said sewerage system or refused the use of said sewer unless the user is 
outside the city limits, but the rates and charges due therefor may be 
certified by the city or town clerk or the proper authority of the district 
to the board of county commissioners of the coun~y in which said delinquent 
user's property is located, and shall become a 11en upon the real property 
so served by said sewer connection, and shall be collected in the manner 
as though they were part of the taxes. 
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31-35-518. Prior rates and charges declared valid. 
Any such rates and charges for the connections with, and use of, the 

sewer or sEwerage systems of any town or city or incorporated sewer or 
sanitary district declared or established by ordinance of said governing 
body on or before May 1,1957, are declared to be valid and are hereby 
ratified. 

31-35-519. Surplus revenue diverted to general fund. 
The city or town may by ordinance divert to the general fund any surplus 

moneys in excess of the amounts reasonably required for the purpose of 
operating, renewing, improving, or extending the sewer system of any cit 
or town. 

PART 6 

SEWER RATES - TERRITORY WITHOUT MUNICIPALITY 

31-35-601. Municipality may provide service outside boundaries. 
Any city or town owning an established sewerage system may, by ordinance, 

fix just, reasonable, and necessary rates for the connection with and use 
of the sewerage system, directly or indirectly, by owners of property situated 
in unincorporated territory without the boundaries of said city or town. 

31-35-602. Governing body agency of state. 
The councilor other governing body of such city or town is declared 

and determined to be an agency of the state of Colorado for the sole purpose 
of securing to owners of property situated in unincorporated territory 
without the boundaries of such city or town adequate sewerage service, at 
just and reasonable rates, and for the performance of the duties and 
functions set forth by this part 6. 

31-35-603. Publication of ordinance. 
Notice of such rates shall be given by publication of the ordinance 

fixing the same, to which publication there shall be appended a special 
notice to owners of property in unincorporated territory without the boun
daries of said city and using the sewerage system expecia1ly directing 
Ittention to said ordinance. 

31-35-604. Contents of ordinance. 
Such ordinance and notice shall be published in conformity to law with 

reference to the times and publication of ordinances of such city or town. 
Such ordinance shall contain a description of the property and the names 
of the owners thereof, as near as may be, and the annual rate charged to 
each such property for sewerage service. No error in the name of any 
property owner shall affect the validity of said ordinance. 
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31-35-605. Protest - board of adjustment. 
Any owner of property affected by the terms of said ordinance may protest 

in writing to the councilor governing body of such city or town, as to the 
amount of the rate affecting such property, at any time within two weeks 
after the first publication of said ordinance and notice. The council of 
said city or town shall sit as a board of adjustment, pursuant to the 
authority of this part 6, and shall hear and determine all such protests 
and determine the fairness of said rates. If the rates prescribed in the 
proposed ordinance are determined to be unreasonable, the council shall 
amend such ordinance before final passage to conform to its findings in 
the premises. The final determination of such council shall be conclusive 
in the premises. 

31-35-606. Continuing annual charges. 
The rates and charges so established shall be annual charges and shall 

be continuing annual charges from year to year until such ordinance is 
amended or repealed. The use of said sewerage system on or after the 
passage of said ordinance shall be conclusive evidence of the assent of the 
owner of the property to the provisions of said ordinance and of the accep
tance of such service on the conditions and terms imposed thereby not in 
conflict with this part 6. 

31-35-607. Date and place of payment. 
Such ordinance shall provide, among other things, that the rates so 

established per annum may be paid before October first of each year, at the 
offices of the city treasurer, and after said day payment thereof shall 
be delinquent. 

31-35-608. Nonpayment - penalty - lien. 
In the event any person, firm, or corporation using said sewerage system 

neglects, fails, or refuses to pay when due the rates and charges as fixed 
by said ordinance, the property of such delinquent person, firm, or cor
poration shall not be disconnected from said sewerage system or denied the 
use thereof, but the rates and eharges due and unpaid therefor shall be 
certified by the city clerk to the board of county commissioners of the 
county in which said delinquent user1s property is located on or before 
November first of each year, and thereupon and until paid shall be a lien 
upon the real property so served by said sewerage connections, and shall 
be levied, certified, received, or collected by sale, annually from year to 
year by the proper county officials, as are county taxes, and the proceeds 
thereof shall be remitted each month to such city or town. 

31-35-609. Voluntary discontinuance by owner. 
Nothing in this part 6 shall be construed as denying any property owner 

affected by such ordinance voluntary discontinuance of the service of such 
sewerage system. Such discontinuance of service shall be evidenced by 
disconnection of said property trom said sewer system, and not otherwise. 
In the event of such discontinuance, it is the duty of the council of said 
city or town to abate all rates or charges accruing thereafter by the terms 
of such ordinance, and thereafter no such charge shall be certified for 
collection. 
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31-35-610. Duty to maintain system. 
Nothing in this part 6 shall be construed as imposing upon any such 

city or town the duty of maintaining sewers or a sewerage system, not owned 
by it or required for the use of its inhabitants. Such city or town shall 
maintain, during the life of the ordinance provided for in section 31-35-60.1, 
its own sewerage system for the adequate use and benefit of property owners 
in unincorporated territory without the boundaries thereof whose property 
has been made subject to such ordinance. 

31-35-611. Rates may be collected by action. 
Rates imposed upon property which by reason of its ownership, character, 

or use is not subject to taxation or lien under the constitution and laws 
of the state of Colorado may be collected by any appropriate legal action 
begun in the district court in the county wherein such property is located. 

31-35-612. Owner to obtain permit - penalty. 
Any person making or causing to be made a connection of sewers serving 

property in any unincorporated territory, directly or indirectly, with a 
sewerage system of any city or town without a permit from said city or 
town, and after the passage of the ordinance provided for in section 
31-35-60.1, is guilty of a misdemeanor and, upon conviction thereof, shall 
be punished by a fine of not less than ten dollars nor more than fifty 
dollars, or by imprisonment in the county jail for not less than twenty 
days nor more than ninety days, or by both such fine and imprisonment. 
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TITLE 32 

SPECIAL DISTRICTS 

MULTI~PURPOSE DISTRICTS 

ARTICLE 3 

Metropolitan Districts (1947 Act) 

32-3-101. Legislatibe declaration. It is hereby declared that the 
organization of the districts having the purposes, powers, and authority 
provided in this article will serve a public use and will promote the 
health, safety, prosperity, security, and general welfare of the in
habitants thereof and of the people of the state of Colorado. 

32-3-102. Definitions. As used in this article, unless the context 
otherwise requires: 

(1) nBoard ll means the board of directors of a district. 

(2) "District ll means any district as defined in this section .. 

(3) "Fire, protection districtU means a district which provides 
protection against fire by any available means. 

(4) "Metropolitan district" means a district empowered under the 
provisions of this article to secure for the inhabitants thereof any 
two or more of the purposes for which districts under this article 
may be formed. 

(5) "r·losquito control district" means a district which provides for 
the elimination of mosquitoes. 

(6) "Publication", as it pertains to petitions and hearings, means 
a publication once a week for three consecutive weeks in at least one 
newspaper of general circulation in the district. It shall not be 
necessary that the publication be made on the same day of the week 
in each of the three weeks, but not less than fourteen days excluding 
the day of the first publication shall intervene between the first 
and last publication, and the publication shall be complete on the 
day of the last publication. 

(7) "Public park district" means a district to establish and main
tain public parks with recreation facilities located thereon. 

(8) "Safety protection districtn means a districh which provides 
for traffic and safety controls and devices on streets and highways 
and at railroad crossings. 

(9) "Sanitation district" means a district which provides for storm 
or sanitary sewers, or both, flood and surface drainage, disposal works 
and facilities, and all necessary or proper equipment and appurtenances 
incident thereto. 

(10) "Street improvement distri~t" means a district which provides 
for the construction and installatfon of curbs, gutters, culverts, 
and other drainage facilities and$idewalks, bridges, paving, lighting, 
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grading, and other street improvements. 

(11) "Taxpaying elector" and tl e1ectorll of a district have the 
meanings, respectively, as specified in section 32-1-101. 

(12) "Television relay and translator district" means a district 
to establish and maintain television relay and translator facilities. 

(13) UWater district" means a district which supplies water for 
fire, domestic~~nd other public and private p~rposes by any available 
means and provides all necessary or proper equlpment and appurtenances 
incident thereto •. 

32-3-103. Boundaries. 
(1) A district may be entirely within, or entirely without, or partly 

within and partly without, one or more municipalities. The property 
and obligations of a district which is organized in a territory and 
which is subsequently incorporated in or annexed to a municipality shall 
be treated, on annexation, as provided by law at the time of such 
annexation with respect to school district property and obligations. 

(2) No di strict possessing the same powers or authority un'der thi s 
article may be organized wholly or partly within a then eXisting fire 
protection, water, or sanitation district. Nothing contained in this 
section shall prevent a district having different powers and authority 
from organizing wholly or partly within an existing district. A metro
politan district may be organized wholly or partly within an existing 
district. but a metropolitan district shall not exercise the same powers 
within an existing district. No district shall hereafter be organized 
within an existing metropolitan dtstrict. 

(3) A distr';ct may consist of nocontiguous tracts or parcels of 
property but no single tract or parcel of land containing more than 
twenty acres o( which, together with .the buildings, improvements, 
machinery, and equipment thereon situate shall have an assessed valuation 
in excess of twenty-five thousand dollars at the date of filing the 
petition mentioned in section 32-3-105 may be included in any district 
organized' under this article without written consent of the fee owners 
thereof filed in the district court in which the proceedings are 
then pending. 
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(4) A district has the power to extend its water lines to a 
source of supply without the district or its sewer lines to an appropriate 
outlet with the district. 

32-3-104. District court authority. The district court sitting in or 
for any county in this state or any judge thereof on vacation is hereby 
vested with the 'jurisdiction, power and authority to establish districts 
which may be entirely within or partly within or partly without the 
judicial district in which said court is located. In the event any dis
trict by any reason whatsoever subsequently becomes situated entirely 
without a judicial district, the court on its motion or upon motion of 
the board shall transfer the entire file pertaining to the district 
court of the judicial district in which the major portion of the district 
shall then be located and the district court or judge thereof shall then 
have full and complete jurisdiction, power, and authority over said dis
trict in accordance with this article as if the proceedings had originally 
been filed there. 

32~3-105. Petition. 
(1) , The organization of a district shall be initiated by petition 

filed in the office of the clerk of the court vested with jurisdiction in 
a county in which all or part of the real property of the proposed district 
is situated~ The petition shall be signed by not less than ten per cent or 
one hundred of the taxpaying electors of the district whichever number is 
the smaller. The petition shall set forth: (1969 Supp.) 

Ca) The name of the proposed district; 

Cb) A general description of the purposes of the district; 

Cc) A general description of the improvements, if any, to be 
constructed and installed within or for the district; 

Cd) An accarate description of the boundarie$ of the district; 

(e) A statement as to whether the proposed di.strict lies wholly or 
partly within another district or municipality; 

(f) A prayer for the organization of the district. 

(2) No petition with the requisi.te signatures shall be declared void 
on account of alleged defects and the court shall at any time permit the 
petition to be amended to 'conform to the facts by correcting any errors in 
the description ... ~of the boundaries of the district or in any other particular. 
No person having signed said petition shall be permitted to withdraw his 
name therefrom except in cases of fraud and a notice to this effect shall 
be stated immediately preceding th~ place on the petition for signatures. 
Similar petitions or duplicate coples of the same petition for the organiza
tion of the same district may be s~gned and shall together be received as 
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one petition. All petitions filed prior to the hearing on the first 
petition filed~shall be considered by the court the same as though filed 
with the first petition placed on file. 

32-3-106. Bond of petitioners. At the time of filing the petition or at 
any time subsequent thereto, and prior to the time of hearing on said peti
tion, a bond shall be filed, with security approved by the court, sufficient 
to pay all expenses connected with the proceedings in case the organization 
of the district be not effected. If at any time during the proceedings the 
court shall be satisfied that the bond first executed is insufficient in 
amount, it may require the execution of an additional bond within a time to 
be fixed, not less than ten days distant, and upon failure of the petitioner 
to execute the same', the petition shall be dismissed. 

32-3-107. Not; ce of heari"ng. 
(1) Immediately after the filing of such petition, the court wherein 

such petition is filed or a judge thereof in vacation shall fix a place 
and time, by order, not less than twenty days nor more than forty days 
after the petition is filed, for hearing thereon and thereupon the clerk 
of said court shall cause notice by publication to be made of the pendency 
of the petition and of the time and place of hearing thereon. The clerk 
of said court shall also forthwith cause a copy of said notice to be mailed 
by United States registered mail to the board of county commissioners of 
each of the several counties and to the governing body of each municipality 
having territory within the proposed district. 

(2) The district court in and for the county in which the petition for 
the organization of a district has been filed shall thereafter for all 
purposes of this article, except as otherwise provided in this article, 
maintain and have original and exclusive jurisdiction, coextensive with 
the boundaries of the district, and of the real property proposed to be 
included in said district or affected'by said district without regard to 
the usual limits of its jurisdiction. 

(3) No judge of such court wherein such petition is filed shall be dis~ 
qualified to perform any duty imposed by this article by reason of owner
ship of property within any proposed district.' 

32-3-108.. Hearings--organizationa1 election. 
(1) On the day fixed for such hearings or at an adjournment thereof 

the court shall ascertain from the tax rolls of the counties in which the 
district is located or into which it extends" from the last official 
registry list, and from such other evidence which may be adduced, that 
the requisite number of taxpaying electors of the proposed district have 
signed the petition. 

(2) If the court finds that no petition has been Signed and presented 
in conformity with this article, it shall dismiss said proceedings and ad
judge the costs against the signers of the petition in such proportion as 
it shall deem just and equitable. No appeal or writ of error shall lie 
from an order dismissing said proceedings. Nothing in this section shall 
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be construed to prevent the f11ing of subsequent petitions for similar 
improvements or for a similar district, and the right so to renew such 
proceedings is hereby expressly granted and authorized. 

(3) Any time after the filing of the petition for the organization of 
a district and before the day fixed for the hearing thereon, the owners 
of any real property within the proposed district may file a petition with 
the court stating reasons why said property should not be included therein, 
and praying that said property be excluded therefrom. Such petition shall 
be duly verified and shall describe the property sought to be excluded. 
The court shall hear said petition and all objections thereto at the time 
of the hearing on the petition for organization, and shall determine whether 
said property should be excluded or included in said district. 

(4) Upon said hearing if it shall appear that a petition for the 
organization of a district has been signed and presented in conformity with 
this article, the court, by order duly entered of record, shall direct that 
the question of the organization of the district shall be submitted at an 
election to be held for that purpose in accordance with the provisions of 
part 8 of article 1 of this title. Such order shall appoint three electors 
of the district as judges of said election. The cler~ of the court having 
jurisdiction shall give published notice of the time and place of an elec
tion to be held in the in the district as provided in said part 8. 

(5) Such election shall be held and conducted as nearly as may be in 
the same manner as general elections in this state. There shall be no 
special registration for such election, but for the purpose of determining 
qualifications of electors, the judges shall be permitted to use the last 
official registry lists of electors residing in the district, and in addi
tion, they may require the execution of an affidavit concerning the quali
fications of any elector. 

(6) At such election the voter shall vote for or against the organi
zation of the district, and for five electors of the district, who shall 
constitute the board of directors of the district, if organized, one 
director to act until the first biennial election, two until the second, 
and two until the third biennial election. 

(7) The judges of election shall certify the return of the election to 
the district court having jurisdiction. If a majority of the votes cast 
at said election are in favor of the organization, the district court shall 
declare the district organized and give it a corporate name by which it 
shall thereafter be known in all proceedings, and designate the first 
board of directors elected. Thereupon the district shall be a governmental 
subdivision of the state of Colorado and a body corporate with all the 
powers of a public or quasi-municipal corporation. 

(8) If an order be entered establishing the district, such order shall 
be deemed final and no appeal or writ of error shall lie therefrom. The 
entry of such order shall finally and.conclusively establish the regular 
organization of the said district agalnst all persons except the state of 
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Colorado, in an action in the nature of a writ of quo warranto commenced 
by the attorney general within thirty days after said decree declat'ing 
such district as organized and not otherwise. The organization of said 
district shall not be directly or collaterally questioned in any suit, 
action or proceeding except as expressly authorized in this section. 

32-3-10g Filing decree. Within thirty days after the district has 
been declared a corporation by the court, the clerk of the court shall 
transmit to the county clerk and recorder in each of the counties in 
which the district or a part thereof may be or extend, copies of the 
findings and the decree of the court incorporating said district. The 
same shall be filed in the same manner as articles of incorporation are 
now required to be filed under the general laws concerning corporations. 
The clerk and recorder in each county shall receive a fee of one dollar 
for filing and preserving the same. 

32-3-110. Bonds of directors. Whenever a district has been declared 
duly organized, the members of the board shall qualify by filing with the 
clerk of court their oaths of office, and individual, schedule, or blanket 
corporate surety bonds at the expense of the district in an amount not 
less than one thousand dollars each, the form thereof to be fixed and 
approved by the court, conditioned for the faithful performance of their 
duties as directors. 

32-3-111. Organization of board -vacancies--compensation. 
(1) After taking oath and filing bonds, the board shall choose one 

of its members as chairman of the board and president of the district, 
and shall elect a secretary and a treasurer of the board and district, 
who may be members of the board. The secretary and the treasurer may 
be one person. Such board shall adopt a seal and the secretary shall 
keep, in a well-bound book, a record of all its proceedings, minutes of 
all meetings, certificates, contracts, bonds given by employees and all 
corporate acts which shall be open to inspection of all owners of real 
property in the district, as well as to all other interested parties. 

(2) The treasurer shall keep strict and accurate accounts of all 
money received by and disbursed for and on behalf of the district, in 
permanent records. He shall file with the clerk of the court, at the 
expense of the district, a corporate fidelity bond in an amount not less 
than five thousand dollars, conditioned on the faithful performance of 
the duties of his office. 

(3) Each member of the board may receive as compensation for his 
service a sum not in excess of six hundred dollars per annum, payable 
not to exceed twenty-five dollars per meeting attended if the proposi
tion shall have been submitted at the biennial election and approved as 
required by section 32-1-108 for authorization ?f indebtedness. No 
member of the board shall receive any compensatl0n as an employee of the 
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district or otherwise, other than that provided in this section.. No 
member of the board shall be interested in any contract or transaction 
with the district except in his official representative capacity. 

(5) The court having jurisdiction of the district has the 
power to remove directors for cause shown, on petition, notice and 
hearing. 

32-3-112. Meetings. 
(1) The board shall meet at a time and in a place to be designated 

by the board. Special meetings may be held as often as the needs of the 
district require, on notice to each member of the board. 

(2) Notice of time and place designated for all regular meetings shall 
be posted in at least three public places within the limits of the district, 
and, in addition, one such notice shall be posted in the county courthouse 
in the county or counties in which the district is located. Such notices 
shall remain posted and shall be changed in the event that the time or 
place of such regular meetings is changed. Special meetings may be called 
by any officer or member of the board by informing the other members of 
the date, time and place of such special meeting, and the purpose for which 
it is called, and by posting as provided in this section at least three 
days previous to said meeting. All business of the board shall be con
ducted only during said regular or special meetings, and all said meetings 
shall be open to the public. 

(3) Three members of the board shall constitute a quorum at any 
meeting. Any vacancy on the board shall be filled by the remaining 
members or member of the board, the appointee to act until the next 
biennial election when the vacancy shall be filled by election. If the 
board shall fail, neglect or refuse to fill any vacancy within thirty 
days after-the same occurs, the court having jurisdiction shall fill 
such vacancy. 

32-3-113. Elections. 
(1) (a) This section is subject to the provisions of part 8 of 

article 1 of this title. On the second Tuesday of January in the second 
calendar year after the organization of any district, and on the second 
Tuesday of January every second year thereafter, an election shall be 
held, which shall be known as the biennial election of the district. 
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(b) At the first biennial election in districts heretofore or
ganized under this article theresha1l be elected three directors, one 
to serve for a term of four years and two to serve for terms of six years. 
At the second and each third biennial election thereafter there shall be 
elected one director to serve for a term of six years. At the third and 
each third biennial election thereafter, and at the fourth and each third 
biennial election thereafter there shall be elected two directors to 
serve for terms of six years. 

(c) At the first biennial election in any district organized 
after May 14, 1947, and each sixth year thereafter, there shall be elected 
by the electors of the district in the manner provided by part 8 of article 
1 of this title; -one 'member of the board 'to serve for a temof six years. 
At the second biennial election and each sixth ·year thereafter, there 
shall be elected two members of the board to serve for terms of six years. 
At the third biennial election, and each sixth year thereafter, there 
shall be elec~ed two members of the board to serve for terms of six years. 

(2) Not later than thirty days before any such election, nominations 
may be filed with the secretary of the board and if a nominee does not 
withdraw his name before the first publication of the notice of election, 
his name shall be placed on the ballot. The board shall provide for holding 
such election and shall appoint judges to conduct it. The secretary of 
the district shall give notice of election by publication, and shall arrange 
such other details in connection therewith as the board may direct. The 
returns of the election shall be certified to and shall be canvassed and 
declared by the board. The candidates, according to the number of directors 
to be elected, receiving the most votes, shall be elected. Any new member 
of the board shall qualify in the same manner as members of the first 
board qualify. . 

32-3-114. Genera 1 powers. (1) For and on behalf of the di stri ct the board 
shall have the following powers: 

(a) To have perpetual existence. 

(b) To have and use a corporate sea 1. 

(c) To sue and be sued, and be a party to suits, actions and pro
ceedings. 

(d) Except as otherwise provided in this article to enter into con
tracts and agreements affecting the affairs of the district, including 
contracts with the United States of Ameri-ca and any of its agencies or 
instrumentalities, or any town, city, city and county, or the state of 
Colorado. Except in cases in which a district will receive aid from a 
governmental agency, a notice shall be published for bids on all construc
tion contracts for work, or material, or both, and involving an expense 
of five thousand dollars or more. The district may reject any and all 
bids, and if it shall appear that the district can perform the work or 
secure the material for less than the lowest bid, it may proceed to do so. 
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(el To borrow money and incur indebtedness and evidence the same 
by certificates, notes, or debentures, and to issue bonds, as provided 
in sections 32-4-123 to 32-4-127, as amended, to carry out any of the 
purposes and provisions of this article. 

(f) To acquire, dispose of and encumber real and personal property 
including, without limitation, rights and interests in property, leases 
and easements necessary to the functions or the operation of the district. 

(g>. To refund any bonded indebtedness of the district without an 
election. Other than maturity and rate of interest the terms and condi
tions of refunding bonds Shlll be substantially the same as those of an 
original issue of bonds. 

(h) To have the management, control and supervision of all the 
business and affairs of the district, and the construction, installation, 
operation and maintenance of district improvements therein. 

(i) To tire and retain agents, employees, engineers and attorneys. 

(j) To have and exercise the power of eminent domain and dominant 
eminent domain and in the manner provided by law for the condemnation 
of private property for public use to take any property necessary to the 
exercise of the powers granted, both within and without the district. 

(k), To construct and maintain works and establish and maintain 
facilities across or along any public street or highway, and 'in, upon, 
or over any vacant public lands, which public lands are now, or may 
become, the property of the state of Colorado, and to construct works 
and establish and maintain facilities across any stream of water or 
watercourse, and to enter into contract with public utilities, coopera
tive electric associations, and municipalities for'~he purpose of fur
nishing street lighting service. The district shall promptly restore any 
such street or highway to its former state of usefulness as nearly as may 
be, and shall not use the same in such manner as to 'completely or unneces
sarily impair the usefulness thereof. 

(1) In any safety protection district, to erect and maintain traffic 
and safety controls and devices on streets and highways and at railroad 
crossings; to enter into agreements with the county or counties in which 
a district is situate, or with adjoining counties or the state department 
of highways or with railroad companies for the erection of such safety 
controls and devices, and for the construction of underpasses or overpasses 
at railroad crossings. 

(m). To fix and from time to time decrease or increase the rates, tolls 
or charjes for services or facilities furnished by the district. 

(n) To adopt and amend by-laws, not in conflict with the constitution. 
and laws of the state for carrying on the business, objects and affairs of 
the board and of the district. 



(0) To pass and enforce regulations promulgated by the board to 
effectuate the purposes for which the district was organized. Notice 
of the intent of the board to adopt rules and regulations must be 
published at least twenty days prior to the date of the public hearing 
on the adoption of such regulations. Regulations adopted by the board 
shall become effective ten days after public hearing is had thereon. 

(p) To have and exercise all rights and powers necessary or inci
dental to or implied from the specific powers granted in this article. 
Such specific powers shall not be considered as a limitation upon any 
power necessary or appropriate to carry out the purposes and intent of 
this article. 

32-3-115. Specific powers. 
(1) In addttion to the general powers set forth in section 32-4-114, 

the board of a sanitation district for and on behalf of the district 
shall have the following powers: To compel the owners of ~remises, wherever 
necessary for the protection of public health, to connect 'their premises 
in accordance with the state plumbing code to the sewer lines of the 
district within twenty days after written notice sent by registered mail, 
provided such sewer line in within four hundred feet of the premise.s. If 
such connection is not begun within twenty days, the board l:1ay thereafter 
connect the premises to the sewer system of the district and have a 
first and prior lien on the premises to be enforced as if it were a 
mechanic's lien for the cost of making the connection. 

(2) In addition to the general powers set forth in section 32-3-114, 
the board of a water district for and on behalf of the district shall 
have the following powers: To compel the owners of premises whenever 
necessary for the protection of public health, to connect their premises 
in accordance with the state plumbing code to the water lines of the 
district within twenty days after written notice is sent by registered 
mail, prov~ded said lines are within four hundred feet of the premises. 
If the connection 1s not begun within the twenty day period, the board 
may thereafter connect the premises t~ the water system of the disrtict 
and have a first and prior lien on the premises to be enforced as if it 
were a mechanic's lien for the cost of making the connection. 

(3) In addition to the powers set forth in section 32-3-114, the 
board of the fire protection district for and on behalf of the district 
shall have the following powers: To compel the owners of premises, 
whenever necessary for the protection of public safety to install fire 
escapes, fire installations, fire proofing, and safety devices. 
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(4) In addition to all the powers generally and specifically granted 
to the board of a district, it shall have the right to accept on behalf 
of the district real or personal property for the use of the district and 
to accept gifts and conveyances made to the district upon such terms or 
conditions as the board may approve. 

(5) A district created for water or sanitation purposes, upon the 
filing of a resQlution of the board with the district court having 
jurisdiction, may become a metropolitan district possessing all the 
rights, powers and authority of such a district provided that petitions 
for the creation of a metropolitan district, partially or wholly within 
the water or sanitation district are not then pending or that a metropoli
tan district does not already exist wholly or partly within the boundaries 
of the sanitation or water district. 

(6) Where a metropolitan district is orginally organized as such, it 
shall have all of the powers and authority of a water, sanitation, and 
fire protection district. A water or sanitation district may exercise 
all the powers granted to a first protection district in this article 
upon the filing of a resolution to that effect in the district court 
having jurisdiction if the fire protection district does not exist with
in the boundaries of the water or sa~itation district. A fire protec
tion district, upon approval at an election called for such purpose, may 
consolidate with an existing water, sanitation, or metropolitan district; 
or may exercise the power or authority of a water or sanitation district 
if a water or sanitation district does not exist within the boundaries of 
the fire protection district. Before consolidation with an existing dis
trict, all of the debts of the fire protection district must be paid and 
a resolution to such effect passed by the board and contained in the 
notice of election for the purpose of consolidation, which notice shall 
be published. The election shall be handled in the same manner as pro
vided in section 89-3-8. Upon consolidation, all of the assets and cash 
of the fire protection district shall become the property of the dis
trict with which it was consolidated. Upon the tra~fer of said assets 
and cash, the board of the fire protection district shall cease to 
function and shall be no longer in existence. 

32-3-116. Taxes generally. In addition to the other means of providing 
revenue for such districts the boar'd shall have the power and authority 
to levy and collect ad valorem taxes on or against all taxable property 
within the district. 

32-3-117. Levy and collection. 
(1) To levy and collect taxes, the board shall detenmine in each year 

the amount of money necessary to be raised by taxation taking into consi
deration all sources of revenue of the district; and shall fix a rate of 
levy, which when levied upon every dollar of assessed valuation of the 
property withtn the district and together with other revenues will raise 
the amount required by the district annually to supply funds for paying 
the expenses of the organization and the costs of constructing, operating, 
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and maintaining ~he works and equipment of the district, and will pay 
promptly in full,wnen due, all interest on and principal of bonds and 
other obligations of the district. In the event of accruing defaults and 
deficiencies additional revenue may be made as provided in section 89-3-18. 
In the event, however, that the board of a sewer, water, or metropolitan 
district divides that district into areas according to the facilities and 
services furnished or to be furnished therein, the board shall determine 
the amount of money necessary to be raised by taxation within such area 
taking into consideration other sources of revenue within th~ area and shall 
fix a rate of revenue which, when levied upon every dollar of assessed 
valuation of taxable property within such area of the district, will supply 
funds for the p~ents of the costs of acquiring, operating and maintaining 
the services or facilities furnished in such area and will pay promptly, 
when due, the principal or interest on bonds or other obligations issued 
and its pro rata share of the general operating expenses of the district. 
All bonds or obligations issued by a district, however, will be general 
obligation bonds of the entire district. 

(2) No later than the fifteenth day of October in each year~ the board 
shall certify ta the board of county commissioners of each county within 
the district or having a portion of its territory within the district the 
rate so fixed in order that at the time and in the manner required by law 
for the levying of taxes such board of county commissioners shall levy 
such tax upon the assessed valuation of all taxable property within the 
district. . 

32-3-118" levies to cover deficiencies. -The board, in certifying annual 
levies, shall take into account the maturing indebtedness for the ensuing 
year as provided in its contracts, maturing bonds and interest on bonds, 
and deficiencies and defaults of prior years, and shall make ample provi
sion for the pay~ent thereof. In case the moneys produced from such levies, 
together with other revenues of the district, are not sufficient punctually 
to pay the annual installments on its' contracts or bonds, and interest 
thereon, and to pay defaults and deficiences, the board shall make such 
additional levies of taxes as may be necessary for such purposes, and not
withstanding any limitations, such taxes shall be made and continue to be 
levied until the indebtedness of the district shall be fully paid. 

32-3~119. Rates and charges. A water, sanitation or metropolitan dis
trict shall have the right to fix or to increase or decrease, from time to 
time, water or sewer rates, tolls, charges and license fees, and to pledge 
such revenue for the payment of any indebtedness of the district. The dis
trict shall have the power to establish rates, tolls and charges for services 
of facilities furnished to any city, town, municipality, school district, 
tax free agency or another water or sanitation district, whether within or 
without the boundaries of the district, furnishing ~uch facilities or ser
vices and any such city, town or municipality, tax free agency, or water 
or sanitation district shall pay such rates or charges when due. All 
rates, tolls, char~es and fees to be charged such city, town, municipality, 
school district, tax free agency or water or sanitation district shall be 
first approved by tbe public utilities commission of the state of Colorado 
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where such facilities or services extend beyond the territorial limits 
of the district. Except in the case of services or facilities furnished 
to any city, town, municipality, school district, tax free agency, or 
other water or sanitation district, the rates, tolls, charges and fees 
shall constitute a perpetual lien on and against the property served until 
paid. Any such lien may be foreclosed in the same manner as provided by 
the laws of the state of Colorado for the foreclosure ofmechanic's liens. 
In every case the .board shall have the power and authority to shut off or 
discontinue services and facilities for delinquencies in the payment of 
such rates, tolls, charges or fees or in the payment of taxes levied pur
suant to this article. The board shall also have the power to prescribe 
and enforce rules and regulations for connection with or disconnection from 
the properties of the facilities of the district. 

32-3-120. Areas of districts. The board of any district furnishing 
water or sewer facilities shall have the power and authority to divide 
the district into areas according to the water or sewer facilities fur
nished or to be furnished therein. In the event the board' finds it in
feasible, impracticable or undesirable for the good of the entire district 
to extend water or sewer lines or to furnish both or either of such facilities 
to any part of the district, the board may by resolution designate such 
areas as not to be served with water or sewer facilities or both. No 
area divided or designated as unserved according to the provisions of this 
section shall be less than ten acres in extent. The areas shall be 
clearly described in the resolution of the board. The board shall have 
the right to fix different rates of levy for tax purposes against all of 
the taxable property within the several areas of the district according to 
the services. and facilities furnished or to be furnished therein within a 
reasonable time. 

32-3-121. Private construction. Taxpayers of any area of five acres 
or more or immediately contiguous to a sewer or water district or a metro
politan district furnishing sewer or water facilities may agree among them
selves for the construction of water or sewer facilities within such an 
area and the board of the· district having such facilities or services shall 
have the authority to enter into a contract with such taxpayers to allow 
them to construct such water or sewer lines in such area and to connect the 
same with the water or sewer lines of the district.. The board shall have 
the authority to enter into a contract with such taxpayers to allow all the 
proceeds der'ived from water, rent or sewer fees from such area to be applied 
on the payment of the cost of the construction of such water or sewer line. 
Such payment shall be made without interest and upon such terms as the 
parties may agree upon providing that payment shall not extend over fif
teen years. Such contracts shall not be included within the five thousand 
dollar limitation of debts provided by this article and shall notrequire 
approval of the taxpaying electors of the district before being entered 
into. 
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32-3-122. Dissolution or elimination of areas. Areas may be eliminated 
from any district heretofore organized under this article, or that may 
be hereafter organized, in the manner provided in sections 32-3-123 to 
32-3-129, and any such district may be dissolved in the manner provided 
in part 6 of article 1 of this title. 

32-3-123. Majority petition for election for elemination. ~henever a 
majority of taxpayers in any area exceeding twenty-five thousand square 
feet in size, within districts formed under this article, shall file with 
the secretary of the board of directors a petition requesting that a 
special election shall be called for the purpose of submitting to the 
qualified electors of the district a proposition to vote on the elimination 
of a specified area from the district, the secretary of the board shall 
cause a notice of the filing of such petition to be published in the county 
in which said property, or the major portion thereof, is located. The 
petition shall describe the area which petitioners desire to have excluded, 
the names and addresses of the petitioners and shall be acknowledged in 
the same manner· and form as requi~ed in case of a conveyance of land. The 
notice shall state the filing of the petition, the names and addresses of 
the petitioners, and a description of the area sought to be excluded. The 
board of directors shall hear the petition at an open meeting after publi
cation of the notice of its filing. The board, after the hearing, shall 
either grant or deny the request for the calling of a special election, and 
the action of the board in this respect shall be final and conclusive. If 
the board of directors grants the request for a special election, the board 
shall file an application in the district court as provided in section 
32-3-124; provided that in the event there is any outstanding or bonded 
indebtedness of the district, the judge shall issue an order directing that 
no such electiop shall be held, which order shall be final, conclusive, and 
not 'appealable. If there is no bonded or outstanding indebtedness, the 
procedure for the holding of such an election shall be as provided in 
sections 32-3-125 to 32-3'-128. 

32-3-124. Application to describe territory. The application shall be 
made to the district court in which the petition for incorporation of the 
district was originally filed. The application shall describe the terri
tory embraced in the district and the area desired to be eliminated from 
the district and shall have fixed thereto an accurate map showing the 
boundaries of the area to be eliminated and of the district. 

32-3-125. Notice of filing petition. Upon presentation ,of the petition, 
the court or clerk thereof shall cause a notice to be published in some 
newspaper published in the county where the district or a greater part 
thereof is situated. Such notice shall be published for the time pre
scribed in the rules of civil procedure for the publication of summons. 
Such notice shall recite the fact that a petition has been filed and by 
whom and shall describe the area to be eliminated. The notice shall 
further specify the time and place of the election, which time shall not 
be less than twenty days nor more than forty days after the date of the 
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last publication date of the notice. If, however, an objection is filed 
in court within nineteen days from the date of the last publication date 
of the notice the court may continue the election from time to time, not 
to exceed six months, until such objections have been disposed of and 
due notice of the time and place of any continued election shall be 
given in the manner and form prescribed by the court. 

32-3-126. Objection to petition. 
(1) Any taxpaying elector may file an objection to the petition, 

which objection must be filed within nineteen days from date of last 
publication of the notice. No objection filed after nineteen days from 
date of last public~tion of notice shall be valid unless it alleges with 
particularity one of the following grounds: 

(a) Failure to comply with the express terms of sections 32-3-122 
to 32-3-129; 

(b) Lack of jurisdiction of the court in which the application is 
filed; or 

(c) Actual fraud or misrepresentation contained in the petition, 
or in the obtaining of signatures thereto, or in the application. 

32-3-127. Applicable election law - ballot. 
(l) The election shall be governed as near as practicable by the 

general election laws of this state. It shall be the duty of the secre
tary of the board of directors to prepare the ballots to be used at the 
election. 

(2) In the event that the election is held to determine whether or 
not a certain area should be eliminated or not, thene shall be printed 
on the ballot substantially the following words: 

Shall the following described area (describing it) be eliminated 
from the district? 

For Elimination 
Against Eliminat-r";o-n-_-__ 

32-3-128. Majority vote determines question.--At the time specified in 
the notice, an election shall be held and the taxpayers shall vote on the 
question of eliminating a certain area from the district. A majority of 
the votes cast shall determine the question. If a majority of the tax
paying electors vote to eliminate an area, the area shall be eliminated 
sixty days after date of the election. Any objections to the election, 
or proceedings to invalidate the election, must be filed within thirty 
days from the date of the election. 
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32-3-129. Order entered--costs. In the event the vote is that an area 
is to be eliminated s the judge shall enter an order eliminating the area, 
specifically describing it. A certified copy of such order shall be filed 
in the county or counties in which the district may be or extend, by the 
clerk of the district court. The cost thereof shall be collected by the 
clerk of the court at the time the order is entered. 

32~3-l30. Districts previously formed validated. All water and sani
tation districts created pursuant to the provisions of chapter 238, Session 
laws of Colorado, 1947, are hereby validated, and proceedings adopted and 
obliqations incurred by such districts are hereby validated and confirmed. 

32-3-131. Validation of districts--bonds. The incorporation, under 
the provisions of this article, of water sanita~ 
tion, fire protection, police protection, safety protection, mosquito 
control, street improvement, television relay and translator, and metro
politan districts by decree of a court of competent jurisdiction entered 
prior to April 1, 1963, and the bonds of such districts issued prior to 
the effective date of this section are hereby validated. 

32-3~132. Validation of district action. The establishment and mainte
nance and continued operation of free public libraries and public parks 
prior to July 9, 1969, by any district organized Dursuant to the provisions 
of this article are hereby expressly validated • 

. 32-3-133: Validation of section 32-3-115 (5) - conversions. The 
lncorporatl0n, under the provisions of part 1 of article 4 of this title 
o! a ~ater and sanitation.district and the subsequent conversion of such' 
dlstrlct p~rsuant to sectl?n 32-3-115 (5) is hereby validated and confirmed. 
Any bonds lssued or authorlzed by a water and sanitation district con
ver~ed to a metropolitan district pursuant to section 32-3-115 (5) are 
valldated, regardless of whether said bonds were issued on or after 
July 9, 1969, and authorized under this article or part 1 of article 4 
of this title. 
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ARTICLE 4 

LOCAL IMPROVEMENT AND SERVICE DISTRICTS 

PART 1 

Water and Sanitation Districts 

32-4-101. Legislative declaration. It is declared that the organiza
tion of water and sanitation districts, having the purposes and powers 
provided i~ this part 1, will serve a public use and will promote the 
health, safety, prosperity, security and general welfare of the inhabitants 
of said districts. 

32-4-102. Definitions. 
As used in this part 1, unless the context otherwise requires: 

(1) "Board" means the board of directors of a district. 

(2) "District" means any district organized under this part 1. 

(3) "Pub1ication", as it pertains to petitions and hearings, means to 
publish once a week for three consecutive weeks, by three publications in 
at least one newspaper of general circulation in the district. It shall 
not be necessary that publication be made on the same day of the week in 
each of the three weeks, but not less than fourteen days, excluding the 
day of the first publication but including the day of the last publication, 
shall intervene between the first publication and the last publication, 
and publication shall be complete on the date of the last publication. 

(4) "Sanitation district" means a district organized to provide for 
storm or sanitary sewers, or both, flood and surface drainage, disposal 
works and facilities, and all necessary or proper equipment and appurten
ances incident thereto, and for those purposes any such district has power 
to extend its sewer lines to an appropriate outlet outside the district. 

(5) "Taxpaying elector" and "elector" of a district have the meanings, 
respectively, as specified in section 32-1-101. 

(6) "Water district" means a district organized to supply water for 
domestic purposes by any available means, and for that purpose any such 
district has power to extend its water 'lines to the source of water supply 
outside the district. 

(7) A district may be created for a combination of water and sewer 
purposes. A district may be entirely within or entirely without, or partly 
within and partly without, one or more municipalities or counties, and the 
district may consist of noncontiguous tracts or parcels of property. 

(8) All elections provided for in this part 1 shall be governed by 
part 8 of article 1 of this title. Election officials shall require the 
execution of an affadavit by any person desiring to vote at any election of 
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the district to evidence his qualifications to vote, which affidavit shall 
be prima facie evidence of the facts stated therein. Registration pursuant 
to the general election or any other statutes is not required. 

32-4-103. District court authority. The district court sitting in and 
for any county in this state, or any judge thereof in vacation, is hereby 
vested with jurisdiction, power and authority to establish districts which 
may be entirely within or partly within and partly without the judicial 
district in which said court is located. 

32-4-104. Petition. 
(1) The organization of a district shall be initiated by a petition 

filed in the office of the clerk of the court vested with jurisdiction, 
in the county in which all or part of the real property in the proposed 
district is situated. The petition shall be signed by not less than ten 
per cent or one hundred of the taxpaying electors of the district, which
ever number is the smaller. 

(2) The petition shall set forth: 

(a) The name of the proposed district consisting of a chosen name 
preceding the words, "water district" or "sanitation district", or "water 
and sanitation district;" 

(b) A general description of the improvements to be constructed 
or installed for the district; 

(c) The estimated cost of the proposed improvements; 

(d) A general description of the boundaries of the district or 
the territory to be included therein, with such certainty as to enable a 
property owner to determine whether or not his property is within the 
district; 

(e) A prayer for the organization of the district. 



(3) No petition with the requisite signatures shall be declared void 
on account of alleged defects, but the court may at any time permit the 
petition to be amended to conform to the facts by correcting any errors in 
the description of the territory, or in any other particular. Similar 
petitions or duplicate copies of the same petition for the organization of 
the same district may be filed and shall together be regarded as one peti
tion. All such petitions filed prior to the hearing on the first petition 
filed, shall be considered by the court the same as though filed with the 
first petition placed on file. 

32-4-105. Bond of petitioners. At the time of filing the petition or at 
any time subsequent thereto, and prior to the time of hearing on said 
petition a bond shall be filed, with security approved by the court, or 
a cash deposit made sufficient to pay all expenses connected with the 
proceedings in case the organization of the district be not effected. If 
at any time during the proceeding the court shall be satisfied that the 
bond first executed or the amount of cash deposited is insufficient in 
amount, it may require the execution of an additional bond or the deposit 
of additional cash within a time to be fixed, not less than ten days dis
tant, and upon failure of the petitioner to execute or deposit the same, 
the petition shall be dismissed. 

32-4-106. Notice of hearing. 
(1) Immediately after the filing of such petition, the court wherein 

such petition is filed or a judge thereof in vacation, by order, shall 
fix a place and time, not less than twenty days nor more than forty days 
after the petition is filed, for hearing thereon. Thereupon the clerk of 
said court shall cause notice by publication to be made of the pendency 
of the petition, the purposes and boundaries of the district, and of the 
time and place of hearing thereon. The clerk of said court shall also 
forthwith cause a copy of said notice to be mailed by United States 
registered mail to the board of county commissioners of each of the 
several counties and to the governing body of each municipality having 
territory within the proposed district. 

(2) The district court in and for the county in which the petition for 
the organization of a district has been filed shall thereafter for all 
purposes of this article, except as otherwise provided, maintain and have 
original and exclusive jurisdiction, coextensive with the boundaries of the 
district, and of the property proposed to be included in said district or 
affected by said district without regard to the usual limits of its 
jurisdiction. 

(3) No judge of such court wherein such petition is filed shall be dis
qua 1 i fied to perform any duty imposed by thi s part 1 by reasowv of owner
ship of property within any proposed district. 

32-4-107. Hearings--organizational election. 
(1) Upon said hearing, if the court finds that no petition has been 

signed and presented in conformity with this article, it shall dismiss said 
proceedings and adjudge the costs against the signers of the petition in 
such proportion as it shall deem just and equitable. No appeal or writ of 
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error shall lie from an order dismissing said proceedings. Nothing 
in this section shall be construed to prevent the filing of a sub
sequent petition for similar improvements or for a similar district, 
and the right so to renew such proceedings is hereby expressly granted 
and authorized. 

(2) Any time after the filing of the petition for the organization of 
a district and before the day fixed for the hearing thereon, the owner of 
any real property within the proposed district may file a petition with 
the court stating reasons why said property should not be included therein, 
and praying that said real property be excluded therefrom. Such petition 
shall be duly verified and shall describe the property sought to be ex
cluded. The court shall hear said petition and all objections thereto 
at the time of the hearing on the petition for organization, and shall 
determine whether said property should be excluded or included in said 
district. The court shall exclude property located in any home rule 
municipal corporation in respect to which a petition for exclusion has 
been filed by such municipal corporation. 

(3) Upon said hearing, if it shall appear that a petition for the 
organization of a district has been signed and presented in conformity with 
this article, and that the allegations of the petition are true, the court, 
by order duly entered of record, shall direct that the question of the 
organization of the district shall be submitted at an election to be held 
for that purpose in accordance with the provisions of sections 89-17-9 and 
89-17-10. Such order shall appoint three electors of the district as 
judges of said election. The clerk of the court having jurisdiction shall 
give notice by publication of the time and place of said election, which 
shall be held not less than twenty days after the first publication of 
said notice. Said notice shall state the purposes and boundaries of the 
district. 

(4) Such election shall be held and conducted as nearly as may be in 
the same manner as general elections in this state. There shall be no 
registration for such election, but for the purpose of determining quali~ 
f;cations of electors the election judges may require the execution of an 
affidavit concerning the qualifications of any elector. 

(5) At such election the voters shall vote for or against the organiza~ 
tion of the district, and for five electors of the district, who shall 
constitute the board of directors of the district, if organized, one 
director to act until the first biennial election, two until the second, 
and two until the third biennial election. 

(6) A nomination for director to serve for any designated vacancy may 
be made by written petition signed by not less than any five electors, re~ 
gardless of whether or not nominated therein, filed with the district court 
having jurisdiction not less than ten days prior to the date of said election. 
Any petition so filed shall designate therein the name of each nominee and 
the term for which nominated, and shall recite that the subscribers thereto 
and the nominee or nominees designated therein are electors of the proposed 
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district. No petition shall designate any qualified person as a candidate 
for more than one vacancy, nor shall it place in nomination more than five 
persons, nor shall it designate more than one nominee for any of the five 
vacancies. No elector shall nominate more than one person for any vacancy. 
The name of each nominee so designated shall appear on the organizational 
ballot, but space shall be provided thereon for writing in the name of a 
candidate for each vacancy. No nominee's name shall appear on the ballot 
more than once, and if he is nominated by petitions as a candidate for 
more than one term, his name shall appear only as a candidate for the longer 
or longest term so designated, unless he shall file not less than seven days 
before the date of said election with said court a written designation of a 
term for which he was nominated in a petition so filed and for which he 
elects to be a candidate. 

(7) The judges of election shall certify the returns of the election to 
the district court having jurisdiction. If a majority of the votes cast at 
said election are in favor of the organization, the district court shall 
declare the district organized and give the district the corporate name 
designated ~n the petition, by which it shall thereafter be known in all 
proceedings, and designate the first board of directors elected. Thereupon 
the district shall be a governmental subdivision of the state of Colorado 
and a body corporate with all the powers of a public or quasi-municipal 
corporation. 

(B) If an order be entered establishing the district, such order shall 
be deemed final and no appeal nor writ of error shall lie therefrom. The 
entry of such order shall finally and conclusively establish the regular 
organization of the said district against all persons except the state of 
Colorado, in an action in the nature of a writ of quo warranto, commenced 
by the attorney general within thirty days after said decree declaring 
such district as organized and not otherwise. The organization of said 
district shall not be directly or collaterally questioned in any suit, 
action or proceeding except as expressly authorized in this section. 

32-4-10B. Filing decree. Within thirty days after the district has been 
declared a corporation by the court, the clerk of the court shall transmit 
to the county clerk and recorder in each of the counties in which the dis
trict or a part thereof may be or extend, copies of the findings and the 
decree of the court incorporating said district. The same shall be filed 
in the same manner as articles of incorporation are now required to be 
filed under the general laws concerning corporations. The clerk and 
recorder in each county shall receive a fee of one dollar for filing and 
preserving the same. 

32-4-109. Board to file oath and bond.--Whenever a district has been 
declared duly organized, the members of the board shall qualify by filing 
with the clerk of court their oaths of office, and individual, schedule, or 
blanket corporate surety bonds at the expense of the district in an amount 
not less than one thousand dollars each, the form thereof to b2 fixed and 
approved by the court, conditioned for the faithful performance of their 
duties as directors. 
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32-4-110. Organization of board--compensation--audit--remova1. 
(1) After taking oath and filing bonds, the board shall choose one 

of its members as chairman of the board and president of the district, and 
shall elect a secretary and a treasurer of the board and of the district, 
who may be members of the board. The secretary and the treasurer may be 
one person. Such board shall adopt a seal and the secretary shall keep, 
in a well-bound book, a record of all of its proceedings, minutes of all 
meetings, certificates, contracts, bonds given by employees and all corpor
ate acts which shall be open to inspection of all owners of real property 
in the district, as well as to all other interested parties. 

(2) The treasurer shall keep strict and accurate accounts of all money 
received by and disbursed for and on behalf of the district, in permanent 
records. He shall file with the clerk of the court, at the expense of 
the district, a corporate fidelity bond in an amount not less than five 
thousand dollars, conditioned on the faithful performance of the duties 
of his office. 

(3) Each member of the board may receive as compensation for his 
service a sum not in excess of six hundred dollars per annum, payable at 
the rate of twenty-five dollars per meeting. No member of the board shall 
receive any compensation as an employee of the district or otherwise, 
other than that provided in this section, and no member of the board shall 
be interested in any contract or transaction with the district except in 
his official representative capacity. 

(4) It is the duty of the board of directors to cause audits to be 
made in accordance with the IlColorado Local Government Audit Law". 
It is the further duty of the board of directors to publish a short 
form balance sheet, which shall include the major categories of assets 
and liabilities, and a short form income and expense statement, which 
shall include the major categories of revenues and expenses from each 
audit and to publish notice that the financial statement which shall 
be certified by the person making the aUdit, or by the governing body, 
if unaudited, is available for inspection at the special district 
office and the state auditor's office in one issue of a newspaper 
of general circulation in the district. Such publication shall be no 
later than thirty days following completion of the audit or report. 
The court having jurisdiction of the district has the power to remove 
directors for cause shown, on petition, notice, and hearing. 

32-4-111. Meetings--vacancies. 
(1) The board shall meet regularly at a time and in a place to be 

designated by the board. Special meetings may be held as often as the 
needs of the district require, on notice to each member of the board. 

(2) Notice of time and place designated for all regular meetings shall 
be posted in at least three public places within the limits of the district, 
and, in addition, one such notice shall be posted in the county courthouse 
in the county or counties in which the district is located. Such notices 
shall remain posted and shall be changed in the event that the time or 
place of such regular meetings is changed. Special meetings may be called 
by any officer or member of the board by informing the other members of 
the date, time and place of such special meeting, and the purpose for which 
it is called, and by posting as provided in this section at least three 
days previous to said meeting. All busi~ess of the board shall be conducted 
only during said regular or special meetlngs, and all said meetings shall 
be open to the public. 
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(3) Three members of the board shall constitute a quorum at any 
meeting. Any vacancy on the board shall be filled by the remaining 
members or member of the board, the appointee to act until the next 
biennial election when the vacancy shall be filled by election. If the 
board shall fail, neglect or refuse to fill any vacancy within thirty 
days after the same occurs, the court having jurisdiction shall fill 
such vacancy. 

32-4-112. Election of directors. 
(1) This section is subject to the provisions of part 8 article 1 of this 

title. On the second Tuesday of Aygust, in the second calendar year 
after the organization of any district, and on the second Tuesday of 
August every second year thereafter an election shall be held, which 
shall be known as the biennial election of the district. 

(2) At the first biennial election and each sixth year thereafter, 
there shall be elected by the electors of the district, one member of the 
board to serve for a term of six years. At the second biennial election 
and each sixth year thereafter, there shall be elected two members of 
the board to serve for terms of six years. At the third biennial 
election, and each sixth year thereafter, there shall be elected two 
members of the board to serve for terms of six years. Such biennial 
elections shall be held and conducted in the manner provided in 
part 8 of this article 1 of this title. 

(3) Not later than thirty days before any such election, written nomi
nations may be filed with the secretary of the board. Such nominations 
shall be signed by not less than five electors, regardless of whether or 
nor nominated therein, shall designate therein the name of each nominee and 
the term for which nominated, if there be more than one, and shall recite 
that the subscribers thereto and the nominee or nominees designated therein 
are electors of the district. No written nomination shall designate a quali
fied person as a candidate for more than one vacancy, nor shall it designate 
more than one nominee for any vacancy. No elector shall nominate more 
than one person for any vacancy_ If a nominee does not withdraw his name 
before the first publication of the notice of election, his name shall be 
placed on the ballot. If he is nominated by petitions as a candidate for 
more than one term, his name shall appear only once on the ballot as a 
candidate for the longer or longest term so designated unless he shall file 
not less than twenty-five days prior to said election with said secretary 
a written designation of a term for which he was so nominated and for which 
he elects to be a candidate. 

(4) The board shall provide for holding such election and shall appoint 
judges to conduct it. The secretary of the district shall give notice of 
election by publication, and shall arrange such other details in connection 
therewith as the board may direct. The returns of the election shall be 
certified to and shall be canvassed and declared by the board. The candi
dates, according to the number of directors to be elected, receiving the 
most votes, shall be elected and shall assume office on September first 
following. Any new member of the board shall qualify in the same manner 
as members of the first board qualify. 
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32-4-ll3~ Powers of board. (1) For and on behalf of the district the 
board shall have the following powers: 

(a) To have perpetual existence. 

(b) To have and use a corporate seal. 

(c) To sue and be sued, and be a party to suits, actions and pro
ceedings. 

(d) Except as otherwise provided in this article, to enter into contracts 
and agreements affecting the affairs of the district, including contracts 
with the United States of America and any of its agencies or instrumentalities. 
Except in cases in which a district will receive aid from a governmental 
agency, a notice shall be published for bids on all construction contracts 
for work, or material or both, involving an expense of five thousand dollars 
or more. The districts may reject any and all bids, and if it shall appear 
that the district can perform the work or secure material for less than the 
lowest bid, it may proceed so to do. 

Ce) To borrow money and incur indebtedness and evidence the same by 
certificates, notes or debentures, and to issue bonds, in accordance with 
the provisions of this article. 

(f) To acquire, dispose of and encumber real and personal property, 
water, water rights, water and sewer works and plants, and any interest 
therein, including leases and easements. 

(g) To refund any bonded indebtedness as provided in sections 32-4-134 
to 32-4-139. 

(h) To have the management, control and supervision of all the business 
and affairs of the district, and the construction, installation, operation 
and maintenance of district improvements therein. 

(i) To hire and retain agents, employees, engineers and attorneys. 

(j) To have and exercise the power of eminent domain and dominant 
eminent domain and in the manner provided by law for the condemnation of 
private property for public use to take any property necessary to the 
exercise of the powers granted, both within and without the district. 

(k) (1) To construct and maintain works and establish and maintain 
facilities across or along any public street or highway, and in, upon, or 
over any vacant public lands, which public lands are now, or may become, the 
property of the state of Colorado, and to construct works and establish 
and maintain facilities across any stream of water or watercourse; pro
vided that the board of county commissioners of any county in which any 
public streets or highways are situated which are to be cut into or exca
vated in the construction or maintenance of any such facilities, shall 
have authority to make such rules as they may deem necessary in regard to 
any such excavations, and may require the payment of such reasonable fees 
against the district as may be fixed by them to insure proper restoration 
of such streets or highways. 
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(II) When such fee is paid, it will be the responsibility of the 
board of county commissioners to promptly restore such street or highway 
to its former state. If the fee is not fixed and paid, the district shall 
promptly restore any such street or highway to its former state of useful
ness as nearly as may be, and shall not use the same in such manner as to 
completely or unnecessarily impair the usefulness thereof. 

(l) (I) To fix and from time to time to increase or decreasf tap 
fees and water and sewer rates, tolls, or charges fo,~ services or 
facilities furnished by the district, and the board may pledge such 
revenue for the payment of any indebtedness of the district; 

(II) To fix and from time to time increase or decrease 
minimum charges, and reasonable rates, tolls, or charges for making 
water or sewer services or facilities, or both, available and shall 
pledge such revenue for payment of any indebtedness of the district. 
No tap fee or rate, toll, or charge for connection to or use of 
services or facilities of the district shall be considered a fee, 
rate, toll, or charge for the availability of services or facilities. 
Such rates, tolls, and charges for availability of services or 
facilities shall be made only where the district has a mill levy 
assessed against all taxable property located within the district of 
not less than ten mills and a notice, stating that such rates, tolls, 
and charges for availability of services or facilities are being 
considered and stating the date, time, and place of the meeting at 
which they are to be considered, has been mailed by first class 
United States mail, postage prepaid, to each taxpaying owner of the 
district at his last known address, as disclosed by the tax records 
of the county or counties within which said district is located; 

(III)Rates, tolls, or charges for making water or sewer services, 
or both water and sewer services available, shall be assessed solely for 
the purpose of paying principal of and interest on any outstanding indebt
edness of the district, and shall not be used to pay any operation or 
maintenance expenses of, nor for capital improvements within or for such 
districts. 

(IV) "Availability of service or facilities" for the purposes of 
this section shall mean that water, or sewer, or both water and sewer lines 
are installed and ready for connection, within one hundred feet of any prop
erty line of the residential lot or residential lot equivalent to be 
assessed, but to one or both of which line or lines the particular lot or 
lot equivalent to be assessed is not connected. 

(V) The rates, fees, tolls, or charges for making sgecific 
services or facilities available shall be a percentage, not to exceed 
fifty percent, of the rates, fees, tolls, or charges for use of services 
or facilities of the district, such percentage to be determined by 
the board. If the rates, fees, tolls, or charges vary dependent upon 
quantities of usage, the rates, fees, tolls, or charges for making 
specific services or facilities available shall be a percentage, not 
to exceed fifty percent, of the average usage derived by dividing 
the total usage quantity for the district for the last preceding 
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fiscal year by the total number of users in the district, such per 
centage to be determined by the board. In addition the aggregate 
amount of revenue budgeted and expected to be deri ved from rates, '1 ees , 
tolls, or charges for making specific services or facilities available 
shall not exceed the total amount of principal of and interest on 
the outstanding indebtedness of the district for such service currently 
budgeted for and to mature or accrue during the annual period within 
which said rate, fee, toll, or charge is payable, less the amount 
budgeted and expected to be produced during such period by the mil 
levy allocable to such service then being budgeted for, levied, anr 
assessed by said district. 

(VI) Until paid, all rates, tolls, or charges shall constitute a 
perpetual lien on and against the property served, and any such lien may 
be foreclosed in the same manner as provided by the laws of the state of 
Colorado for the foreclosure of mechanics' liens. The board shall shut 
off or discontinue service for delinquencies in the payment of such rates, 
tolls, or charges, or in the payment of taxes levied pursuant to this 
article, and prescribe and enforce rules and regulations for the connec
tion with and the disconnection from properties of the facilities of the 
district. 

{m} For health and sanitary purposes, 
to compel the owners of inhabited property within a sanitation district to 
connect their property with the sewer system of such district and upon a 
failure so to connect within sixty days after written notice by the board 
so to do the board may cause such connection to be made and a lien to be 
filed against the property for the expense incurred in making such connec
tion. No owner shall be compelled to connect his property with such system 
unless a service line is brought, by the district, to a point within four 
hundred feet of his dwelling place. 

(n) To adopt and amend by-laws, not in conflict with the constitution 
and laws of the state for carrying on the business, objects and affairs 
of the board and of the district. 

(0) To have and exercise all rights and powers necessary or incidental 
to or implied from the specific powers granted in this article. Such 
specific powers shall not be considered as a limitation upon any ~ower 
necessary or appropriate to carry out the purposes and intent of this 
article. 

(p) When a district lies entirely within a city or town and when all of 
its indebtedness has been fully paid or satisfied, to convey to such city 
or town with the consent of the governing authority thereof, all of the 
property of such district upon the condition that such city or town will 
operate and maintain such property. Upon such conveyance the district shall 
be dissolved and a certificate to such effect shall be signed by the clerical 
officer of the city or town and filed with the county clerk and recorders 
of the counties in which the order establishing the district is filed. 

(q) When two or more districts are using the same or joint facilities 
and when the obligations of each district are fully paid or satisfied, to 
consolidate such districts into one. In such an event the consolidated 
district shall be under the control of a joint board conSisting of the 
members of each board, until by the occurren~e of vacancies or expiration 
of terms of office the board is reduced to flve members. Thereafter the 
members of the board shall be elected as provided in section 89-5-12. 
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32-4-114. Power to levy taxes. In addition to the other means pro
viding revenue for such districts, the board shall have power and 
authority to levy and collect ad valorem taxes on and against all 
taxable property within the district. 

32-4-115. Levy and collection of taxes. 
(1) To levy and collect taxes, the board shall determine, in each 

year, the amount of money necessary to be raised by taxation, taking into 
consideration other sources of revenue of the district, and shall fix a 
rate of levy, which, when levied upon every dollar of assessed valuation 
of taxable property within the district, and together with other revenues, 
will raise the amount required by the district annually to supply funds 
for paying expenses of organization and the costs of construction, operating 
and maintaining the works and equipment of the district, and promptly to 
pay in full, when due, all interests on and principal of bonds and other 
obligations of the district, and in the event of accruing defaults or 
deficiencies, an additional levy may be made as provided in section 32-4-116. 

(2) No later than the fifteenth day of October in each year, the board 
shall certify to the board of county commissioners of each county within 
the district, or having a portion of its territory within the district, the 
rate so fixed in order that at the time and in the manner required by law 
for the levying of taxes, such board of county commissioners shall levy such 
tax upon the assessed valuation of all taxable property within the district. 

32-4-116. Levies to cover deficiencies. The board, ir certifying annual 
levies, shall take into account the maturing indebtedness for the ensuing 
year as provided in its contracts, maturing bonds and interest on bonds, 
and deficiancies and defaults of prior years, and shall make ample provision 
for the payment thereof. In case the moneys produced from such levies, to
gether with other revenues of the district, are not sufficient punctually 
to pay the annual installments on its contracts or bonds, and interest 
thereon, and to pay defaults and deficiencies, the board shall make such 
additional levies of taxes as may be necessary for such purposes, and not
withstanding any limitations, such taxes shall be made and continue to be 
levied until the indebtedness of the district shall be fully paid. 

32-4-117. County officers to levy and collect. It shall be the duty of 
the body having authority to levy taxes within each county to levy the 
taxes provided in this article. It shall be the duty of all officials 
charged with the duty of collecting taxes to collect such taxes at the time 
and in the form and manner and with like interest and penalties as other 
taxes are collected and when collected pay the same to the district ordering 
its levy and collection. The payment of such collections shall be made 
monthly to the treasurer of the district and paid into the depository 
thereof to the credit of the district. All taxes levied under this article, 
together with interest thereon and penalties for default in payment thereof, 
and all costs of collecting the same, shall constitute, until paid, a per
petual lien on and against the property taxed, and such lien shall be on a 
parity with the tax lien of other general taxes. 
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32-4-118. Sale for delinquencies. If the taxes levied are not paid, 
then delinquent real property shall be sold at the regular tax sale for 
the payment of said taxes, interest and penalties, in the manner provided 
by the statutes of the state of Colorado for selling real property for 
the nonpayment of general taxes. If there are no bids at said tax sale 
for the property so offered, said property shall be struck off to the 
county, and the county shall account to the district in the same manner 
as provided by law for accounting for school, town and city taxes. De
linquent personal property shall be distrained and sold as provided by 
law. 

32-4-119. Sinking fund. Whenever any indebtedness has been incurred 
by a district, it shall be lawful for the board to levy taxes and collect 
revenue for the purpose of creating a reserve fund in such amount as the 
board may determine, which may be used to meet the obligations of the 
district, for maintenance and operating charges and depreciation, and pro
vide extension of and betterments to the improvements of the district. 

32-4-120. Boundary changes--1iability of property. 
(1) The boundary of any district organized under the provisions of 

this article may be changed in the manner prescribed in sections 32-4-121 
and 32-4-122, but the change of boundaries of the district shall not im
pair nor affect its organization, nor shall it affect, impair or dis
charge any contract, obligation, lien or charge on which it might be 
liable or chargeable had such change of boundaries not been made. 

(2) Property included within or annexed to a district shall be subject 
to the payment of taxes and charges, as provided in section 32-4-122. Real 
property excluded from a district shall thereafter be subject to the levy 
of taxes for the payment of its proportionate share of any indebtedness of 
the district outstanding at the time of such exclusion. Personal property 
may be excluded from a district on sueh terms and conditions as may be 
prescribed by the board of the district involved. 

32-4-121. Exclusion. 
(1) A fee owner of real property situate in the district, or the fee 

owners of any real properties which are contiguous to each other and which 
constitute a portion of the district may file with the board a petition 
praying that such lands be excluded and taken from said district. Peti
tions shall describe, the property which the petitioners desire to have 
excluded. Such petition must be acknowledged in the same manner and form 
as required in case of a conveyance of land and be accompanied by a deposit 
of money sufficient to pay all costs of the exclusion proceedings. 

(2) The secretary of the board shall cause a notice of filing of such 
petition to be published in the county in which said property or the major 
portion thereof is located. The notice shall state the filing of such pe
tition, the names of petitioners, description of the property mentioned in 
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said petition, and the prayer of said petitioners; and it shall notify all 
persons interested to appear at the office of said board at the time named 
in said notice, showing cause in writing, if any they have, why. sajd peti
tion should not be granted. 

(3) The board at the time and place mentioned in the notice, or at the 
times to which the hearing of said petition may be adjourned, shall proceed 
to hear the petition and all objections thereto, presented in writing by 
any person showing cause why the prayer of the petition .shou1d not be 
granted. The filing of such petition shall be deemed and taken as an assent 
by each and all such petitioners to the exclusion from the district of the 
property mentioned in the petition, or any part thereof. 

(4) The board, if it deems it not for the best interest of the district 
that the property mentioned in the petition, or portion thereof~ shall be 
excluded from the district, shall order that said petition be denied in whole 
or in part as the case may be. If the board deems it for the best interest 
of the district that the property mentioned in the petitio.n, or some portion 
thereof be excluded from the district, it shall order that said petition be 
granted in whole or in part as the case may be. There shall be no with
drawal from a petition after consideration by the board nor shall further 
objection be filed except in case of fraud or misrepresentation. Upon 
allowance of such petition, the board shall file a certified· copy of the 
order of the board making such change with the clerk of the court and 
upon order of the court said property shall be excluded from the district. 

32-4-122. Inclusion of lands, (1) The boundaries of a district mav be en
larged by the inclusion of additional real property therein in the forlow-
ing ways: 

(a) The fee owner or owners of any real property capable of being 
served with facilities of the district may file with the board a petition 
in writing praying that such property be included in the district. The 
petition shall set forth an accurate legal description of the property 
owned by the petitioners and shall state that assent to the inclusion of 
such property in the district is given by the signers thereto, constituting 
all the fee owners of such property. The petition must be acknowledged in 
the same manner required for conveyance of land. There shall be no with
drawal from a petition after consideration by the board nor shall further 
objections be filed except in case of fraud or misrepresentation. The 
board of directors shall hear the petition at an open meeting after pub
lishing the notice of the filing of such petition, and of the place, time 
and date of such meeting, and the names and addresses of the petitioners, 
which notice shall be published in the county where the district is organ
ized. The board shall grant or deny the petition and the action of the 
board shall be final and conclusive. If the petition is granted as to all 
or any of the real property therein described, the board shall make an 
order to that effect, and file the same with the clerk of the court wherein 
the district was established, and the judge of the court shall thereupon 
order the property to be included in the district. 

(b) (I) Not less than ten per cent or one hundred, whichever number is 
smaller, of the taxpaying electors of an ~rea which is contiguous to the 
district and which area contains twenty-flve thousand or more square feet 
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of land may file a petition with the board of directors in writing praying 
that such area be annexed and included within the district; provided that 
no single tract, or parcel of property, containing ten acres, or more, may 
be included in any district without the consent of the owners thereof. The 
petition shall describe the area to be included, and shall be acknowledged 
in the same manner as conveyances of land are required to be acknowledged. 
The secretary of the board shall cause notice of the filing of the petition 
to be published 1n the county in which the property is situated. The notice 
shall state the fact that such a petition has been filed, the names of the 
petitioners, the description of the area desired to be included, and the 
date and place of the hearing, and a statement that all persons interested 
shall appear at the time and place stated in the notice and show cause in 
writing why the petition should not be granted. There shall be no with~ 
drawal from a petition after consideration by the board nor shall further 
objections be filed except in case of fraud or misrepresentation. The 

. board, at the time and place mentioned in the notice, shall proceed to hear 
the petition and all written objections thereto. The failure of any person 
in the eXisting district to file a written objection shall be taken as an 
assent on his part to the inclusion of the area described in the notice. 
The board shall determine if such annexation or inclusinn is feasible and 
to the best interests of the district, which action shall be final and con
clusive and not subject to review. 

(II) If the petition is granted, the board shall make an order to 
that effect and file the same with the clerk of the court. The judge shall 
direct that the question of inclusion of the area within the district shall 
be submitted to the electors of the area to be included or annexed, and 
shall order the secretary of the board to give published notice of the 
time and place of the election, not less than twenty days after first pub
lication of the notice. Such election shall be held within the area sought 
to be included or annexed and shall be conducted in the manner provided in 
section 89-5-7. Said election shall be held and conducted and the results 
thereof determined, in the manner provided in section 89-17-9. The ballot 
shall be prepared by the secretary of the district and shall contain the 
following words: 

"Shall the following described area (describe it) become a part of the 
district? --------------------- For inclusion --------------------Against iAclusion --------------------

(III) If a majority of the votes cast at such election favor inclu
sion, the court shall enter an order making such an area a part of the dis
trict. This order shall be recorded in the office of the clerk and recorder 
where the area to be included, or any part thereof, is situate. The validity 
of such inclusion may not be questioned directly or indirectly in any suit, 
action or proceeding except as provided in section 32-4-107. 

General provisions: 
(3) (a) Nothing in this section shall affect the validity of any area 

or property included or excluded from a district by virtue of prior laws. 

(b) After the date of its inclusion in su~h district, such property 
shall be subject to all of the taxes and charges lmposed by the district, 
and shall be liable for its proportionate sha~e of existing bonded indebt
edness of the district; but it shall not be 11able for any taxes or charges 
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levied or assessed prior to its inclusion in the district, nor shall its 
entry into the district be made subject to or contingent upon the payment 
or assumption of any penalty, toll, or charge, other than the tolls and 
charges, which are uniformly made, assessed or levied for the entire 
district. 

(c) The cost of extending water or sewer lines into annexed or 
included territory shall be paid by the owners of property in such terri
tory. Taxes shall be levied on and against annexed or included property 
for its proportionate share of annual operation and maintenance charges 
of the entire district. In addition, in sanitation districts if taxes 
shall be levied for a main outlet or a sewage disposal plant, or in water 
districts if taxes shall be levied for water or water rights or facilities 
to convey water to the district, such annexed or included property shall be 
liable for its proportionate share of the cost thereof and taxes shall be 
certified and levied therefor. Nothing in this section shall prevent an 
agreement between a board and the owners of property sought to be annexed 
to or included in a district with respect to the terms and conditions on 
which such property may be annexed or included. 

32-4-123. Power to issue bonds--interest--maturity--denominations. To 
carry out the purposes of this article, the board is hereby authorized to 
issue negotiable coupon bonds of the district. Bonds shall bear interest 
at a rate or rates such that the net effective interest rate of the issue 
of bonds does not exceed the maximum net effective interest rate authorized, 
payable semiannually, and shall be due and p~yab1e serially, either annually 
or semiannually, commencing not later than three years and extending not 
more than twenty years from date. The form and terms of said bonds, in
cluding provisions for their payment and redemption, shall be determined 
by the board. If the board so determines, such bonds may be redeemable 
prior to maturity upon payment of a premium, not exceeding three percent 
of the principal thereof. Said bonds shall be executed in the name of 
and on behalf of the district and signed by the chairman of the board with 
the seal of the district affixed thereto and attested by the secretary of 
the board. Said bonds shall be in such denominations as the board shall 
determine and the bonds and coupons thereto attached shall be payable to 
bearer. Interest coupons shall hear the original or facsimile signature 
of the chairman of the board. 

32-4-124. Debt question submitted to voters--reso1ution. 
(1) Whenever any board shall determine, by resolution, that the 

interest of said district and the public interest or necessity demand the 
acquisition, construction, installation, or completion of any works or 
other improvements or facilities, or the making of any contract with the 
United States of other persons or corporations, to carry out the objects 
or purposes of said district, requiring the creation of an indebtedness 
exceeding five thousand dollars or one percent of the valuation for assess
ment of the taxable property in the district, whichever is the larger 
amount, said board shall order the submission of the proposition of 
issuing such obligations or bonds, or creat~ng other indebtedness at an 
election held for that purpose. Such electlon shall be held and conducted 
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and the results thereof determined, in the manner provided in part 8 of 
article 1 of this title and section 32-1-108. Any such election may be 
held separated or may be consolidated or held concurrently with any 
other election authorized by this article. 

(2) The declaration of public interest or necessity required and the 
provision for the holding of such election may be included within one and 
the same resolution, which resolution, in addition to such declaration of 
public interest or necessity, shall recite the objects and purposes for 
which the indebtedness is proposed to be incurred, the estimated cost of 
the works or improvements, as the case may be, the amount of principal of 
the indebtedness to be incurred therefor, and the maximum net effective 
interest rate to be paid on such indebtedness. Whenever the board deter
mines that the district should incur indebtedness in an amount which does 
not require approval at an election under subsection (1) of this section, 
it shall establish the maximum net effective interest rate prior to the 
time such debt is incurred or contracted. Shall resolution shall also fix 
the date upon which such election shall be held and and the manner of holding 
tne same and the method of voting for or against the incurring of the 
proposed indebtedness. Such resolution shall also fix the compensation 
to be paid the officers of the election and shall designate the polling 
places and shall appoint, for each polling place from the electors of the 
district, the officers of such election consisting of three judges, one 
of whom shall act as clerk. 

32-4-125. Notice of election. The board shall prescribe the form of 
the notice of election, and direct the publication of the same, the first 
publication of said notice to be not less than twenty days prior to the 
election. 

32-4-126. Conduct of election - canvass. The election boards shall con
duct the election in the manner prescribed in part 8 of this article 1 
of this title and shall make their retUl"ns to the secretary of the district. 
At any regular or special meeting of the board, the returns thereof shall 
be canvassed and the results thereof declared as provided in said part 8. 

32-4-127. Effect of subsequent elections. If any such proposition 
shall be approved at such election in the manner required by section 
32-4-108 the district shall thereupon be authorized to incur such 
indebtedness or obligations, enter into such contract, or issue and sell 
such bonds of the district, as the case may be, all for the purposes and 
objects provided for in the proposition submitted under this part 1 and 
in the resolution therefor, and in the amount so provided and at a price 
or prices and a rate or rates of interest such that the maximum net effective 
interest rate recited in such resolution is not exceeded. Submission of 
the proposition of incurring such obligation or bonded or other indebtedness 
at such an election shall not prevent or prohibit submission of thf 
same or other propositions at subsequent elections called for such purpose. 
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32-4-128. Correction of faulty notices. In any case where a notice 
is provided for in this part 1 if the court finds for any reason that due 
notice was not given, the court shall not thereby' lose jurisdiction, and 
the proceeding in question shall not thereby be void or be abated, but 
the court shall order due notice to be given, and shall continue the 
hearing until such time as notice shall be properly given, and thereupon 
shall proceed as though notice has been properly given in the first instance. 

32-4-129. Early hearings. All cases in which there may arise a 
question of validity of the organization of a district, or a question 
of the validity of any proceeding under this article, shall be advanced 
as a matter of immediate public interest and concern, and heard at the 
earliest practicable moment. The courts shall be open at all times for 
the purposes of this part 1. 

32-4-130. Liberal cons tructi on. -Thi s part 1 be;,ng necessary' to 
secure and preserve the public health, safety, convenience, ana welfare, 
it shall be liberally construed to effect its purpose. 

32-4-131. Law not exclusive. No part of this part 1 shall repeal or 
affect any other law or any part thereof, it being intended that this 
article shall provide a separate method of accomplishing its objects, 
and not an exclusive one. 

32-4-132. Districts previously formed validated. All water and sanita
tion districts created pursuant to the provisions of chapter 175, Session 
Laws of Colorado, 1939, as amended, are hereby validated, and proceedings 
adopted and obligations incurred by such districts are hereby validated 
and confirmed. 
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32-4-133. Dissolution of districtS.--Any water, sanitation, or water 
and sanitation district organized under this article may be dissolved 
in the manner provided in part 6 of article 1 of this title. 

32-4-134~ Refunding bonds. bonds issued by any district may be 
refunded without an election, by the district issuing them, or any 
successor thereof, in the name of the district issuing the bonds being 
refunded, but subject to provisions concerning their payment and to 
any other contractual limitations in the proceedings authorizing their 
issuance or otherwise appertaining thereto, by the issuance of bonds to 
refund, pay, and discharge all or any part of such outstanding bonds, in
cluding any interest on the bonds in arrears or about to become due, and 
for the purpose of avoiding or terminating any default in the payment of 
interest on and principal of the bonds, of reducing interest costs or 
effecting other economies, or of modifying or eliminati~g restrictive 
contractual limitations appertaining to the issuance of additional bonds 
or to any system appertaining thereto, or for any combination of the 
foregoing purposes. Refunding bonds .may be Elel ivered in exchange for the 
outstanding bonds refunded or may be sold as provided in this article 
for an original issue of bonds. 

32-4-135. Limitations upon issuance. No bonds may be refunded under 
sections 32-4-134 to 32-~139 unless the holders thereof voluntarily sur
render them for exchange or payment, or unless they either mature or are 
callable for prior redemption under their terms within ten years from the 
date of issuance of the refunding bonds. Provision shall be made for 
paying the bonds refunded within said period of time. No maturity of any 
bond refunded may be extended over fifteen years. The interest rate or 
rates on such refunding bonds shall be determined by the board. The 
principal amount of the refunding bonds may exceed the principal amount 
of the refunded bonds if the aggregate principal and interest costs of 
the refunding bonds do not exceed such unaccrued costs of the bonds re
funded, except to the extent any interest on the bonds refunded in arrears 
or about to become due is capitalized with the proceeds of refunding bonds. 
The principal amount of the refunding bonds may also be less than or the 
same as the principal amount of the bonds being refunded so long as pro
vision is duly and sufficiently made for the payment of the refunded 
bonds. 

32-4-136. Use of proceeds of refunding bonds. The proceeds of refunding 
bonds shall either be immediately applied to the retirement of the bonds 
being refunded or be placed in escrow in any state or national bank within 
the state which is a member of the federal deposit insurance corporation 
to be app1 ied to the payment of the bonds be'ing refunded upon their presen
tation therefor; provided, to the extent any incidental expenses have been 
capitalized, such refunding bond proceeds may be used to defray such ex
penses; and any accrued interest and any premium appertaining to a sale 
of refunding bonds may be applied to the payment of the interest thereon 
and the principal thereof, or both interest ahd principal, or may be 
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deposited in a reserve therefor, as the board may determine. Any such 
escrow shall not necessarily be limited to proceeds of refunding bonds but 
may include other moneys available for its purpose. Any proceeds in es
crow, pending such use, may be invested or reinvested in bills, certificates 
of indebtedness, notes, or bonds which are direct obligations of, or the 
principal and interest of which obligations are unconditionally guaranteed 
by, the United States of America. Such proceeds and investments in escrow, 
together with any interest to be derived from any such investment, shall 
be in an amount at all times sufficient as to principal, interest, any 
prior redemption premium due, and any charges of the escrow agent payable 
therefrom, to pay the bonds being refunded as they become due at their 
respective maturities or due at any designated prior redemption date or 
dates in connection with which the board shall exercise a prior redemption 
option. Any purchaser of any refunding bond issued under sections 32-4-134 
to 32-4-139 stla11 in no manner be responsib1e- for the application of the 
proceeds thereof by the district or any afits officers, agents, or employees. 

32-4-137. Combination of refunding and other bonds. Bonds for refunding 
and bonds for any other purpose or purposes authorized in this article may 
be issued separately or issued in combination in one series or more by any 
district. 

32-4-138. Applicability of other bond provlslons. Except as otherwise 
provided in sections 32-4-134 to 32-4-139, both inclusive, the limitations 
appertaining to the issuance and the terms and conditions of refunding 
bonds shall be the same as those provided in this article for an original 
issue of bonds. 

32-4-139_. Board's determination final. The determination of the board 
that the limitations under sections 32-4-134 to 32-4-139 imposed upon the 
issuance of refunding bonds have- been m~t shall be conclusive in t~e 
absence of fraud or arbitrary and gross abuse of discretion. 

32-4-139. Validation of districts--bonds. The incorporation, under the 
provisions of part 1 of water and sanitation 
districts by decree o~ a court of competent jurisdiction entered prior to 
April 1,1963, and the bonds of such districts issued prior to the effective 
date of this section are hereby validated. 
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D. JUDICIAL DECISIONS 

THE ERIE WATER AND SANITATION DISTRICT. IN THE COUNTY OF WELD, 
STATE OF COLORADO, Plaintiff, VS. GEORGE MAZZINI and PEARL 
MAZZINI, Defendents .• 

Civil Action No. 14048 



(PUBLIC HEALTH ENGINEEr G) 

IN THE DISTRICT COURT 

IN AND FOR THE COUNTY OF WELD 

STATE OF COLORADO 

Civil Action No. 14048 

THE ERI E wATER AND SANITAT1J)N 
DISTRICT, IN THE COUUTY OF WELD, 
STATE OF COLORADO, 

vs. 

GEORGE MAZZINI and 
PEARL MAZZ I N I , 

Plaintiff, 

Defendants. 

) 
) 
) 
) 
) 
) ORDER AND DI~ECTION FOR 
) 
) ENTRY Of JUDGMENT. 
) 
) 
) 
) 

The hereinabove entitled cause was submitted to the Court upon a stipulation 

and agreed statement of facts and thereafter plaintiff filed its brief and defendants 

filed their brief and it was agreed that the cause be considered by the Court upon 

the briefs without oral argument. 

The Court having so considered the matter now adopts plaintiff's brief as its 

op i n i ~n in: l~ rna t te r . 

Accordingly, .T IS CONSIDERED, ORDERED AND ADJUDGED, that judgment be entered 

for the plaint:ff against the defendants. 

IT IS FURTHER ORDERED, that the defendants shall within ninety (90) days from 

this date co~ply with the orders of the Board of Directors of the Erie Water and 

Sanitation District and shall connect their premises described in the ComDlai~t to 

the sewer line of the said Sanitation District and shall pay the install~tion ccst 

thereof and the sewer connection charge of the District and thereafter shall ~ay the 

applicable service charges of the District. 
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IT IS FURTHER ORDERED, that plaintiff have its costs. 

IT IS FURTHER ORDERED, that motion for new trial be dispensed with. 

Done in open Court, this 23rd day of February, 1960, at Greeley, Colorac 

BY THE COURT: 

(signed) William E. Buck 
Judge. 
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THE ERIE WATER AND SANITATION DISTRICT 
L:~ii:, ~ui..C;\';uv 

November, 1958 

Dear ------------------------------
You have previously received the required Statutory Notice from the 

District giving you, as an owner of inhabited property situated in the 
District and within 400 feet of the sewer line of the District, 60 days 
in which to connect your property to the system. The time expired 
September 18, 1958. 

We understand that this connection, in your case has not been made. 

The Board of Directors of the District proposes to compel connection 
and will commence proceedings in the immediate future to do so. 

If you have any questions as to the powers of the district in this 
regard, your obligation as an owener of inhabited property or desire to 
specify cause why you feel, in your particular case, this should not be 
done, the Board will be gJad to consider any written questions or statement, 
or you are invited to present them personally at the next regular 
meeting of the Board. 

Very truly yours, 

THE BOARD OF DIRECTORS 
ERIE WATER AND SANITATION DISTRICT 

BY: 
~--~--~~--~----~----------Charles A. Stephens, Secretary 
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BRIEF 

ERIE WATER AND SANITATION DISTRICT 

Statement of Facts: 

Erie Water and Sanitation District in a corporation organIzed under 

what is now Chapter 89, Article 5 of the Colorado Revised Statutes of 1953 

(formerly C S At Chapter 173 A). Session Laws of 1949 P. 749 at end. It 

was incorporated on June 20, 1955. 

The powers granted such a distr'ct are those contained in # 89-5-13 

CRS "53 wh i ch provi ded, inter a I i as, as fo 1 lows : 

"89-5';"13 -Powers of Board 

(12) ••••• For health and sanitary purposes the board shall have the 

powerto compel the owners of inhabited property within a sanitation district 

to connect their property with the sewer sys'tem of such district and upon a 

failure so to connect within sixty days after written notice by the board so 

to do the board any cause such connection to be made and a lien to be filed 

against the property for the expense incurred in making such connection. No 

owner shall be compelled to connect his property.with such system unless a 

service line is brought, by the district, to a point within four hundred feet 

of his dwelling place. 1t 

On the 9th day of May, 1956, the Board of Directors, by resolution, 

adopted Rules and Regulations for the District 

In the Spring of 1956, work was commenced to install Sewer Systems. 

On the 11th day of April, 1956, the Board of Directors by Resolutt6n, 

provided that a period of two years. corm.enclng witn date of complet'ion of 

Sewer Svstem would be allowed for volun-tarv connection to the Sewer System by 

owners of Inhabited oroperty In the district. 
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The wnrk on the system was completed on July 1, 1956. 

On July 1, 1958, the period of two years. so soecifted, expired. 

On the 14th dAy of July lQs8, the Board of' Directors, at a regular meeting 

by Resolution provided that all owners of inhabited property not then connected 

to the Sewer System be required to connect and be given Notice 'to connect to the 

system within 60 days as required by Section 89-5-13 (12) of the enabling statutes

This Notice was given by the Secretary to all ~~ners of inhabited prop~rty situated 

within thp. di~trir.~ and located within 400 feet of a service line. The 60 day ocriod 

expired on the 18th day of September, 1958. 

Questions to be Determined: 

1. Are the Statutes providing for the organization of Water and Sanitation 

Districts Constitutional. 

2. Is the grant of power with reference to compulsory connection In 

Section 89-5-18 (12) constitutional. 

3. Is such power as exercised by the Erie Water and Sanitation District 

within the Police Power and has such power been exercised In ~ manner which 

would be considered arbitrary or unreasonable. 

4. What is the Interpretation to be placed on the phrase flfor health and 

sanitation purposesl'~ as contained in Section 29-5-13 (12). 

ARGUMENT: 

1. Does the State.have powe~,within the framework of the Constitution, to 

create special improvement districts such as is hereinvo!ved - namely Water 

and Sanitation Districts1 The answer to this is clearly, yes. 
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These types of local, special improvement districts, fall generally into 

the type of governmental organization called "quasi-municipal corporations." 

The growth of these types governmental units has been extensive in the last quarter.,. 

century. Where the statutory provisions for their creation are reasonable and 

the rights of the individual citize~s within the Di~trict proposed to be formed 

have been safeguarded they have been sustained. 

In People vs. Proposed Toll Gate Sanitation District 128 Colo. 33, 261 f 2d 152 

the Court said in part: 

··We thus approach the expressed declaration of intention in the formation of 
such sanitation districts, and must not overlook THAT THIS IS AN EXPRESSION 
OF THE UNQUESTIONED POLICE POWER OF THE STATE in serving a public use for the 
IIhealth, safety ••••••••••• of the inhabitants of said districts. 1I 

2. Is the statutory provision contained in # 89-5-13 (12) granting the Board 
of Directors of the District the power to compel connection with the system of the 
District a proper exercise of the police power of the legislature and of the 
district? 

Answer - yes. 

In Volume 9, Am. Jur., Bu·i ldings, Section 14, it is stated: 

"Stat;Jtes and ordinances compelling owners of buildings, to ;nc;tall water 

closets and to conoect their premises with public sewers when not plalngly unreasonal 

or arbitrary are also \f/ithin the police power." 

The leading cause in this fit!ld is the decision handed down by the Supreme 

Court of the United States in Hutchinson v Valdosta, 227 u.S. 303, 33 S. Ct. 290 

57 L. 2d. 520 (1913) 

This was a case appealed from the Circuit Court of Appeals, Southern District 

of Georgia, to review a decree sustaining a demurrer to and dismiss!ng the bill 

in a suit to restrain the enforcement of a municipal ordinance requiriny property 

owners to conr.ect WI til tne sewer sy~ t~III.lne oeca slon or tnt: ~.~.f\. WCiS afT I rmeo. 

Mr. Justice McKenna delivered the opinion of the Court. 
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In part the Court said: 

liThe City is given the power, through it's Mayor and Council, to enact such 
rules and regulations for the transaction of its business and for the welfare 
and the proper government thereof as the Mayor and Council may deem best; 
and the bill shows that the Courts of the State decided that the ordinance 
was within this delegation of power. IT IS THE COMMONEST EXERCISE OF THE 
POLICE POWER OF A STATE OR CITY TO PROVIDE FOR A SYSTEM OF SEWERS, AND TO 
COMPEL PROPERTY OWNERS TO CONNECT THEREWITH, and this duty may be enforced 
by criminal penalties." 

The Court further said: 

lilt may be that an arbitrary exercise of the power could be restrained but 
it would have to be palpably so to justify a Court in interfering with so 
salutary a power and one so necessary to the public health. There is 
certainly nothing in the facts alleged to justify the conclusion that the 
City was induced by anything in the enactment of the ordinance other than 
the public good, or that such was not its effect." 

In similar suit questioning the right of a local governmental unit to compel 

connection to its Sewer System, the Supreme Court of the State of Kentucky said 

in MOURSE VS. RUSSELVILLE, 257 Ky 525, 78 Sw 2d 761 (1935) the following: 

"Why authorize the construction of costly sewer system without granting 
power to require its universal use for the disposition of sewage serving 
the entire population. A municipal ordinance adopted under the ~ower 
granted by the Legislature in these matters is regarded as an act of the 
State within the 14th Amendment of the Federal Constitution. ~:rJrth 
American Storage Co. v Chicago, 211 UG 306, 28 s. Ct. 101, 53 L. ~d. !9S." 

The Court further said in it5 decision in that case: 

liThe Supreme Court has many times declared that where the public interest 
is involved it is to be preferred over the property interest of the 
individual, even to the extent of its destruction, if necessary. 
Mi l1er v. Schopse, 276 u.S. 272, 48 S.C.T. 246, 72 L. Ed. 568." 

In an early case in this field involving compulsory connection to sewer systems 

and the propriety of such legislation under the police power, the Supreme Court of 

Massachusetts said in COMMONWEALTH vs. ROBERTS, 155 Mass. 381,25 SE 522 (1892): 

"There can be no doubt that the Statute in question is within the 
constitutional powers of the legislature as a police power. It is an 
act for the preservation of the public health, and relatc~ to the 
disposal of one of the most dangerous forms of sewage. As said by 
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Morton, J. in Nickerson v. Boscan, 133 Mass. 386: 
class of police regulation to which private rights 
is founded upon the right of the public to protect 
and to preserve the genera! health. The authority 
p.?:iS la~'1s of ~h's character is too well settled to 

Hit belongs to, that 
are held subject, and 
itself from nuisances. 
of the legislature to 
be .ques t i oned. II 

As stated the risht and power of the legislature and the District to require 

compulsorY' connection to the sewer system of the District is a proper exerci"se 

of the Po}ic~ ?~~er subject to the limitation (also generally expressed in the 

decisions) that such legis latlon is not arbitrary or the provisions under \-Ihien 

connection be accomplished are "ot unrF.:CI'Sol"ahle. 

3. What have the Courts considered to ':,e a reC,;50n~!Jle exercise of the 

power to compel connection to a sewer system and which is not an arbitrary 

exercise of the Police Power, and 

Are the provisions of Section 89-5-13 (12) and the Resolutions adopted by 

the Board of Directors of the District and their proceedings thereunder a 

reasonable and non-arbitrary exercise of such power within the procedures which 

have been approved by the Courts. 

Answer - yes. 

If a man already has a private system which is operating properly, can the 

District compel him to abandon it and connect to the system, or is such a demand 

unreasonable and arbitrary? 

The Supreme Court of the United States in District of Columbia v. Brooks, 
214 U.s. 138, 28 Sup. Ct. 560, 53 L, Hd. 941 (1900) has said that it can. 

This case was brought on appeal to the Court of Appeals of District of 

Columbia to review a judgment which affirmed a judgment of the Supreme Court 

of the District quashing, on cerbiorari, an assessment for a drainage tax. 

The Supreme (ourt of the United States remanded with directions to 

rev~rse the judgment of the Supreme Court of :~e hi5tri~t and to dismiss the 

Petition. 
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Mr. Justice McKenna speaking for the Court said: 

tiThe second contention of defendant in error is that the record fails to 
disclose that any nuisance existed on her property, or that the means of 
drainage already there was unsanitary or insufficient, or that any 
necessity existed for making the connection. This contention seems to be 
made in this Court for the first time. But suppose the fact has been 
alleged: a property owner cannot urge against the drainage system of the 
District that he had adopted a system of his own, and challenge a comparison 
with that of the District and obey or disobey the law according to the 
result of the comparison. The contention denies any power in Congress to 
create a system of drainage to which a lot owner must conform." 

Again, as to what is proper and reasonable, the Supreme Court of the State 
of Louisiana sustained the exercise of the power in PRISTON vs. CITY OF CROWLEY 
142 La. 393, 75 So. 812 (1917). 

In this case the City of Crowley adopted an ordinance requiring owners of 

improved property situated \/ithin 30e feet from the pub1ic sewer to connect their 

premises with the sewerage system. The ordinance conformed precisely with the 

Statute on this subject granting to municipalities having a public sewerage system 

the authcrity exercised in this instance. 

Mr. Priston owned property within 300 feet but refused to comply with the 

ordinance . 

. , .... ~ r~ ...... ,., ,- ..... + ... : .... :n,.. .. ~ .... \I':)li~it'" nf thp nrrli,,;\nrp c:;~id: 
••• - --_. --, ----- ...... ....J - .. ",.... 

"This Ordinance, in our opinion is not i'n arbitrary or unreasonablt. act on 
the part of the Municipal Govcrnmcnt but Is a legitImate exer~lse of the 
Po 1 i c(: PO\'Icr. II 

The ordinance in question does not deprive the property owner of his 

liberty or freedom of action by requiring him to pay for material furnished by 

a contractor under contract with the Municipality. On the contrary, the 

Ordinance alIGNS the property owner ample o-portunity to select and purchase 

material and have the work done. In that respect, the Ordinance differs from 

that which was declared inva11d by the Supreme Court of North Carolina in 

Slaughter V. O'Barry, 126 N.C. 181. 35 SE 261. 
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In a dissenting opinion In this same case (the dissent was based on other 

technical grounds as to method of collection of costs by the City) Justice 

Provosty of the Court said: 

"The Act empowers the Municipality to have the work done only after the 
owner himself has failed to do it after due notification. We think the 
right of the public through the legislature and the local government to 
compel the installation of sanitary closets connected with the Municipal 
sewerage and water systems can hardly be doubted in this day of awakened 
public sentiment on the subject of sanitation. And if the owner will not 
do :t himself after due notification there is nothing left but for the 
Mu~icipality to have it done at his expense. 4nd necessarily it can be 
done on1y by providing the furnishing and going on the premises to install 
them." 

We have no doubt, observance of such an ordinance might well be enforced 

by fine and imprisonment under proper legislative authority, but suppose the 

recalcitrant householder will pay fines and go to jail rather than make the 

installation? Is the Municipality in the meantime to remain subject to contagion 

for his unsanitary closet? To do the work for him if he will not do it is 

evidently the more certain, direct, sensible and practical way. 

Another more recent decision on this same point is that handed down by the 

Supreme Court of Iowa in 1956 - State vs City of Iowa Falls, Iowa -------- ----------
74 NW 2d 594. 

An ordinance was enacted by the City of Iowa Falls which required connection 

to the City sewer system if property was within 300 feet of the property line. 

The property in question was located 152 feet from and 2 feet lower than the sewer 

line. To connect to the sewer line would have required, in addition to the cost 

of the line and the sewer connect charges of the City, the installation of a pu~p 

to lift the sewage from the property to the line of th~ City. The installation 

would have been rather expensive and ttle owner desired to install a septic tank 

system and apparently, at an c()rlier date when he t:>L:rchased. the property, had been 

advised by one of the City of~;iciaJs that such an installation would be accepted. 
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When the issuance of a building permit by the City was refused unless he agreed to 

connect to the sewer system, owner brought Mandamus to force the City to issue the 

permit. His suit was dismissed and he appealed. 

Supreme Court Affirmed. 

The Court, by Mr. Justice Smith, said in reaching its decision: 

"Nor can there be (Jny serious question of a clty's right and duty to erect 
REASONABLE regulations concerning disposal of sewage in the interest of 
.. i.e iH::diL;1 dna c..it!dn'ine~s 0'- lne CilY, inciuciing tne power to rt::qulre an 
abutting lando.·/ner to connect his building with a public sewer. Such 
legislation is a valid exercise of Police Power." 

itA grave question presented pertains to the reasonableness of Ordinance 190 ... 
the case must stand or fallon the legality of Ordinance 198. In order 
to succeed the relator must establish that it constitutes ~an arbitrary exercise 
of Police Power. This, under the record, he has failed to do." 

lilt may be conceded the case some years ago might have been considered close. 
But the decision of the Trial Court must be affirmed if we are to abide by 
the present weight of authority." 

Another recent decision going to the heart of this same question and extremely 

persuasive is THE WENNER CITY SANITATION COMMISSION vs. R. C. CRAFT, 196 Vee li40, 

87 SE 2d 193 (1955). 

A suit was brought by Sanitation Commission to require landowner to connect 

with waterworks system and pay water rates. The Tria) Court dismissed the 

Complaint and Commission appealed. 

The Supreme Court held that Statute creating sanitary district and establishing 

commission to operate district, and commissioners' resolution requiring that 

abutting property owners connect with district waterworks and abandon private 

sub-surface water for personal use and consumption were within Police Power and did 

not affect an unconstitutional deprivation of property. Reversing and remanding, 

the Court said: 

"The sole issue and question presented by the pleadings and evidence in 
this case is whether or not Section 6 (13) of chapter 523 of the Acts of 
1948 and the Resolution (of the co~missioners) of June 6, 1950, adopted 
pursuant thereto are constitutional or whether they contribute a valid 
exercise of the Police Power of the State." 
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"The Commission was also authorized and empowered to require abutting 
property owners to connect with any water system which might be owned and 
operated by it. Section 6 (13). Pursuant to this section for the 
preservation of the health and welfare of the inhabitants of said district, 
the commission on June 15, 1950 adopted and enacted the resolution here 
challenged requiring abutting property owners Ito connect with said water 
works for domestic uses and personal consumption of water upon such abutting 
premiseS and to abandon the use and consumption of any privcte su~-surface 
water for such use and consumption' as and wh~n water and water service 
were made avai labJc to the !:1habitants within said district." 

"Depositions on behalf of Craft tended to show the facts aileged in his 
answer, that the water suppJy on his premises was adequate for his needs 
and that the water had been approved by the State Oepart~ent of Health; that 
he had spent approximately $2,500 in constructing his private water system 
and had neVt;;- ap,,) 1 i cd nor con t rae ted for i tC'. use. II 

Craft chal1enged the Commission's assertion that Sec. 6(13) and the resolutions 
were enacted and adopted for the preservation of the general health and 
welfare of the inhabitants of the district, contending that the system was 
installed for the purpose of supplying adequate water to the inhabitants 
without any thought to the health and welfare of said inhabitants; that the 
(nmmiccil"\n 1.1:'1<: cPt- fI/,,\ h:, t-hn l\rt tl"\ c::;":-,!"I~I ",'!\tpr for ron\lpni'pnr~ ,.nd th;lt 

convenience alone was not sufficient to bring the section of the Act or the 
resolution w;thin the purview of the Police Power. 

"He asserts that the -resolution requiring abutting pr.oper-ty owners to 
connect to the 5YS tem vias adop ted wi thout not ice to the OvJners and w,i thout 
providing for ~ right of judicial review. He further as~erts that an 
aouttln9 property owner snould not be required to pay tor a service ~hich 
he does not want or need, and for which he has not contracted, and wholly 
against his will. 

"If H 6 (13) of the Act and the Resolution of June 16, 1950 were validly 

enacted and adopted in furtherance of the general Police Power of the State 

then, in tha t even t, these con ten t ions are unbanab 1 e • I' 

'At the outset of this consideration it must 
be remembered that every presumption is made in favor 
of the constitutionality of an Act of the legislature. 
A reasonable doubt as to the constitutionality of a 
law must be resolved in favor of its validity. The 
Constitution is not a grant of power, but only the re-
s t ric t i on of po\o,e rs '1the no: i se p rac t i ca 11 y un i i m i ted and 
and except s~ far as restrained by the Constitution of 
this State and the Constitution of the United State!, 
the legislature has plenary power. It is only in a 
case wnere a Statute is plainly repugnant to some pro
vision of the Constitution that the Courts can declare 
it null and void. The 'Wisdom and propriety of the 
Statute comes within the provision of the legislature.' .. 
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City of Newport News v E1izabeth City County 189 Va 825, 
55 SE 2 d 56, 

Almond v Gilmer 188 Va. 822, 51 SE 2 d 272. 

"Under our system the Police Power is vested in the General Assembly which 
may, through appropriate legislation, delegate the power to Municipalities 
and other governmental subdivision of the State." 

lI' n Virginia the establishment of sanitary districts is now new. Their 
creation is encouraged both by the general law code, 1950, Vol. 4, Page ~33, 
# 21-224 at saq. 'Isanitation District Law of 1946." and the Virginia 
Cons t i tu t i on , # 1 47. II 

"Clearly the general law as well as Section 6(13) of Chapter 523 of the 
Acts of the General Assembly of 1948, both sanctioned by the Constitution, 
and the res01ution adopted pursuant thereto, ~'/ere enancted for the purpose 
of promoting the public convenience and general prosperity as well as the 
public health and safety of the people of the district. Both purposes are 
embraced within the State's Police Power.11 

'~s said by Justice MarIan in Chicago B & Q. R. Co. v. State of Illinois, 
210 US 561,26 Sec. 141, 50 L. Ed. 596: 

'We hold that the Police Power of a State embraces 
regulations designed to promote the public convenience 
or the general prosperity, as well as regu1ations designed 
to promote the public health, the public morals, or the 
pub1ic safety.' 

"So far as we know, the power of the State, under its Police Power, to 
provide for the health of its people, has never been questioned, but on the 
contrary has been stressed as one or the powers which may be given the 
broadest appl ication; and it is corr.mon knO\"ledge that this power has b.e(;r. 
increasingly cxercis~d, in kec)ing with advances made jn the Science of 
Medicine and sanitatio~, in :eccnt year~. In these circumstances, Cour~s 
are reluctant to place liMits on \·:hat m<1Y be done in the interest of the 
health of a community, so long as unreasonabJe methods are not eff.ployed, nor 
the natural rights and constitutional rights of citizens invad~d 

................ 

"ThU5 # 6 (13) of the Act and the resolution of June 15, 1950, adopted 
pursuant th~reto, were clc~rly ci~sicncd to preserve and protect the 
public health of ~hc ir.h~bitants and such lcgi51ation falls directly 
within the Police PO\oJcr delegated by the State to the Commission and is 
,-;,\.:.~;u,c:;::. ,-UII.>'-llUliulidi. ivt!r in lrle aoscnce or sucn convt.nclng eVloence 
it must be assumed that the legislature acted with wisdom and propriety 
in passing th~ legislation. Craft has, i~ no.way, rebutted the presumption: 
nor has he sllo~n an unconstitutional deprl~atlon of property (nee Nugler v 

State of Kansas 132 ~.S. 623 8 S. Ct. 273, 31 l. Ed. 205 . 

. . . . . . . . . . . . 
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'~raft also conterids that # 6 (13) of the Act is unconstitutional because 
the enforcement of the provision thereof and the provisions of the resolutior 
of June 16, 1950, constitute a special assessment on abutting property 
owners in violation of Sec. 170 of the Constituion of Virginia. There is 
no merit in this contention. This 6~ction of the Constitution among other 
things, prohibits a City, Town or County from imposing taxes or assessments 
upon abutting property owners for local improvements. No such tax or 
assess~ent is here involved. Section 6 (a) and Section 7 (a) of the Act 
provide that the Commission shall have power to establish, impose and 
enforce the collection of water rates and charge for the use and service 
of the water system. Such are not "taxes or assessii.ents" as contemplated by 
the prohibitions of Section 170 of the Constitution of Virginia. 1I 

................ 
(No merit in contention Craft ~ot given value of ~earing) 

I~e hold under the authorities cited, and in sound reasoning, that no such 
requirement is demanded, Hutchinson vs Valdentd 237 u.S. 308. 11 

liThe Exercise of the Police Power cannot be c"ircumscribed within narrow 
limits nor can it be confied to precedents resting upon conditions of the 
past. As civilization changes and advancements are made the Police Power 
must, of necessity, develop and expand to meet such conditions. 1I 

4. The question then remains as to the interpretation of the phrase "for 

health and sanitation purposes" as contained in the Colorado Statutes, particularly 

39-5-13(12), and whether the order to compel connection can be sustained within 

the language used by the Colorado legislature. The -answer is yes. 

Is this language indicative of an intention by the legislature to limit what 

would otherwise be clearly within a proper exercise of the Police Power in requiring 

connection or is it purely descriptive of the requirements against arbitrary or 

unreasonable exercise of such power;to which the decisions of the Courts have 

constantly referred? 

We believe that it is purely descriptive. That is to saii the creation of 

water and sanitation districts was done by [he Le~'slature with the view in mind that 

such provi~ion should be made for health and s~nitary purposes of the citizens of 

th~ State dnd to provide some org.l:,:zation ti'roush \·Jhich the inha~itants of a 

particular area could accomp1ish these p'Jroos f · 5 • 
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As indicated by the cases her~inbefore referred to, the legislation becomes 

using the phrase Itfor health and sanitary purpose" with reference to the pONer of 

the distri~t to compel connection was thinking of the term with reference to the 

power of the district to compel connection was thinking of the term with 

... 
• CI C& CII",,\.::. 

situation of each individual property with the idea that the district must 

necessarily prove that in each suchcase there was a particularly unhealthy or 

unsanitary condition existing. 

If (Jooking at the situatlo~ of the whole district) it can be said that 

the order requiring connection to the system of the district wi1l operate to 

protect or improve the ~ealth and sanitation of the area in some way, it would 

then be "for health and sanitary purposes" within tne meaning intended by the 

legislature and clearly supported by the present weight of case authority. 

What the legislature is trying to prevent in the use of this power for some 

purpose unrelated to health or sanitation; as, for example, the district was 

doing it in such a way as to indicate that it was simply a device to secure money 

or to benefit a particular plumbing or sewer contractor. 

It is agreed that the question of definition is ultimately for the Court to 

determine and the question of arbitrary or unreasonableness is also a matter for 

the Court to determine on the facts and how applicable to a particular situation, 

but the Courts have very generally sustained the exercise of the Police Power in 

this area of health and sanitation as the cases cited so clearly indicate. 

There is one aspect of the Weber case above cited at length bearing upon 

this matter of the phraseology "for health and sanitation purposes" as used by 

the Colorado Legis1aturc which deserves consideration. 
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It is to be noted in the opinion of the Virginia Supreme Court that, as one 

of his objections, Craft argued that the construction of the water system by the 

Commission and its demand that all b~ connected to the system was a matter of 

convenience and not for health, sanitation and public welfare. The Court, in 

answer to this objection, soid 

"that the language ~sed by the legislature in granting the power to co~pel 
connection was sufficient to be within the proper exercise of the Police 
PO\'Ier on WI NNER of two bas i s -
1. General convenience or 
2. Health and ..... clfare." 

So the contention of Craft could not be supported if either basis existed. 

In the Colorado 1egislation, the legisluture expressly provid~d that connection 

can be compelled "for health and sanitation purposes." 

In the light of the Virginia Statute and the Weber case this may, then, have 

some meaning -- that is to say the Colorado legislature \vas familiar with the 

provisions of the Virginia Statutes and the decision in the Weber case and, by thi 

language, Intended to limit the exercise of the power to compel connection ONLY 

not si~ply for the purpose of public convenience. 

However, this does not appear, in my opinion, to be a very 1 imiting factor. 

As said before, and indicated by an overwhelming weight of authority, the acts 

which have been sustained in the field of local control of health and santtatlc·n 

for public welfare are very broad. 

We have the situation, then, \'IIhere the Legislature has felt It desirable to 

provide for the creation of water and sanitation districts - the people of the 

aistrict felt it desirable to create the district. How, shall we permit the 

salutary results thus intended to be defeated by the objection of certain 

individuals who refuse to comply? The answer, of course, must be NO. 
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E. FEDERAL WATER POLLUTION CONTROL LAW 

I. FEDERAL WATER POLLUTION CONTROL ACT 

The Federal Water Pollution Control Act Amendments of 1972, 
P.L. 92-500, enacted October 18, 1972, replaces the Federal Water Pollu
tion Control Act of 1956 and the amendments to that act, namely, the 
Water Quality Act of 1965, Clean Water Restoration Act of 1966, and 
the Water Qua'l i ty Improvement Act of 1970. The 1972 Act was amended 
by P.L. 93-207 (December 28,1973) and P.L. 93-243 (January 2, 1974). 
These amendments have been added herein. 

For a complete, updated compilation of the federal water pollution 
control laws, regulations and standards, refer to Environmental Reporter: 
Federal Laws and Federal Regulations, The Bureau of National Affairs, 
Inc., 1231 25th Street, N.w., Washington, D.C. 20037; or Environmental 
Law Reporter, Current Volume, Environmental Law Institute, 1346 Connec
ticut Ave. N.W., Washington, D.C. 20036. 

The Act contained herein was extracted from the United States 
Statutes At Large, Volume 86, 92nd Congress, 2nd Session, 1972, and 
advance copies of P.L. 93-207 and P.L. 93-243, 93rd Congress. 





FEDERAL WATER POLLUTION CONTROL ACT, 
AS AMENDED BY CLEAN WATER ACT OF 1977 

Title I - Research and Related Programs 

Declaration of Goals and Policy 

Sec. 101. (a) The objective of this Act is to restore and maintain 
the chemical, physical, and biological integrity of the Nation1s waters. 
In order to achieve this objective it is hereby declared that, consistent 
with the provisions of this Act--

(1) it is the national goal that the discharge of pollutants into 
the navigable waters be eliminated by 1985; 

(2) it is the national goal that wherever attainable, an interim 
goal of water quality which provides for the protection and propagation 
of fish, shellfish, and wildlife and provides for recreation in and on 
the water be achieved by July 1, 1983; 

(3) it is the national policy that the discharge of toxic pollutants 
in toxic amounts be prohibited; 

(4) it is the national policy that Federal financial assistance 
be provided to construct publicly owned waste treatment works; 

(5) it is the national policy that areawide waste treatment manage
ment planning processes be developed and implemented to assure adequate 
control of sources of pollutants in each State; and 

(6) it is the national policy that a major research and demonstration 
effort be made to develop technology necessary to eliminate the discharge 
of pollutants into the navigable waters, waters of the contiguous zone, 
and the oceans. 

(b) It is the policy of the Congress to recognize, preserve, 
and protect the primary responsibilities and rights of States to prevent, 
reduce, and eliminate pollution, to plan the development and use (includ
ing restoration, preservation, and enhancement) of land and water 
resources, and to consult with the Administrator in the exercise of his 
authority under this Act. It is the policy of Congress that the States 
manage the construction grant program under this Act and implement the 
permit programs under sections 402 and 404 of this Act. It is further 
the policy of the Congress to support and aid research relating to the 
prev~ntion, reduction, and elimination of pollution, and to provide 
Fedenal technical services and financial aid to State and interstate 
agencies and municipalities in connection with the prevention, reduction, 
and el~mination of pollution. 

(c) It is further the policy of Congress that the President, 
acting through the Secretary of State and such national and international 
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organizations as he determines appropriate, shall take such action as 
may be necessary to insure that to the fullest extent possible all foreign 
countries shall take meaningful action for the prevention, reduction, 
and elimination of pollution in their waters and in international 
waters and for the achievement of goals regarding the eli~ination of 
discharge of pollutants and the improvement of water quality to at 
least the same extent as the United States does under tts laws. 

(d) Except as otherwise expressly provided in this Act, 
the Administrator of the Environmental Protection Agency (hereinafter 
in this Act called IIAdministrator") shall administer this Act. 

(e) Public participation in the development, revision, and 
enforcement of any regulation, standard, effluent limitation, plan, or 
program established by the Administrator or any State under this Act 
shall be provided for, encouraged, and assisted by the Administrator and 
the States. The Administrator, in cooperation with the States, shall 
develop and publish regulations specifying minimum guidelines for 
public participation in such processes. 

(f) It is the national policy that to the maximum extent 
possible the procedures utilized for implementing this Act. shall encourage 
the drastic minimization of paperwork and interagency decision procedures, 
and the best use of available manpower and funds, so as to prevent need
less duplication and unnecessary delays at all levels of government. 

(g) It is the policy of Congress that the authority of 
each State to allocate quantities of water within its jurisdiction shall 
not be superseded, abrogated or otherwise impaired by this Act. It is 
the further policy of Congress that nothing in this Act shall be construed 
to supersede or abrogate rights to quantities of water which have been 
established by any State. Federal agencies shall co-operate with State 
and local agencies to develop comprehensive solutions to prevent, reduce 
and eliminate pollution in concert with programs for managing water 
resources. 

Comprehensive Programs for 
Water Pollution Control 

Sec. 102. (a) The Administrator shall, after careful investigation, 
and in cooperation with other Federal agencies, State water pollution 
control agencies, interstate agencies, and the municipalities and industries 
involved, prepare or develop comprehensive programs for preventing, 
reducing, or eliminating the pollution of the navigable waters and ground 
waters and improving the sanitary condition of surface and underground 
waters. In the development of such comprehensive programs due regard 
shall be given to the improvements which are necessary to conserve such 
waters for the protection and propagation of fish and aquatic life and 
wildlife, recreational purposes, and the withdrawal of such waters for 
public water supply, agricultural, industrial, and other purposes. For 
the purpose of this section, the Administrator is authorized to make joint 
investigations with any such agencies of the condition of any waters in 
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any State or States, and of the discharges of any sewage, industrial 
wastes, or substance which may adversely affect such waters. 

(b) (1) In the survey of planning of any reservoir by 
the Corps of Engineers, Bureau of Reclamation, or other Federal agency, 
consideration shall be given to inclusion of storage for regulation of 
streamflow, except that any such storage and water releases shall not 
be provided as a substitute for adequate treatment or other methods of 
controlling waste at the source. 

(2) The need for and the value of storage or regulation of streamflow 
(other than for water quality) including but not limited to navigation, 
salt water intrusion, recreation, esthetics, and fish and wildlife, 
shall be determined by the Corps of Engineers, Bureau of Reclamation, 
or other Federal agencies. 

(3) The need for, the value of, and the impact of, storage for 
water quality control shall be determined by the Administrator, and 
his views on these matters shall be set forth in any report or pre
sentation to Congress proposing authorization or construction of any 
reservoir including such storage. 

(4) The value of such storage shall be taken into account in 
determining the economic value of the entire project of which it is a 
part, and costs shall be allocated to the purpose of regulation of 
streamflow in a manner which will insure that all project purposes, 
share equitably in the benefits of multiple-purpose construction. 

(5) Costs of regulation of streamflow features incorporated in 
any Federal reservoir or other impoundment under the provisions of this 
Act shall be determined and the beneficiaries identified and if the 
benefits are widespread or national in scope, the costs of such 
features shall be nonreimbursable. 

(6) No license granted by the Federal Power Commission for a 
hydroelectric power project shall include storage for regulation of 
streamflow for the purpose of water quality control unless the-Admin
istrator shall recommend its inclusion and such reservoir storage 
capacity shall not exceed such· proportion of the total storage required 
for the water quality control plan as the drainage area of such 
reservoir bears to the drainage area of the river basin or basins 
involved in such water quality control plan. 

(c) (1) The Administrator shall, at the request of the 
Governor of a State, or a majority of the Governors when more than one 
State is involved, make a grant to pay not to exceed 50 per centum of 
the administrative expenses of a planning agency for a period not to 
exceed three years, which period shall begin after the date of enact
ment of the Federal Water Pollution Control Act Amendments of 1972, if 
such agency provides for adequate representation of appropriate State, 
interstate, local, or (when appropriate) international interests in the 
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basin or portion thereof involved and is capable of developing an effective, 
comprehensive water quality control plan for a basin or portion thereof. 

(2) Each planning agency receiving a grant under this subsection 
shall develop a comprehensive pollution control plan for the basin or 
portion thereof which--

(A) is consistent with any applicable water quality standards, 
effluent and other limitations, and thermal discharge regulations established 
pursuant to current law within the basin; 

(B) recommends such treatment works as will provide the most 
effective and economical means of collection, storage, treatment, and 
elimination of pollutants and recommends means to encourage both 
municipal and industrial use of such works; 

(C) recommends maintenance and improvement of water quality 
within the basin or portion thereof and recommends methods of adequately 
financing those facilities as may be necessary to implement the plan; and 

(D) as appropriate, is developed in cooperation with, and is 
consistent with any comprehensive plan prepared by the Water Resources 
Council, any areawide waste management plans developed pursuant to 
section 208 of this Act, and any State plan developed pursuant to section 
303(e) of this Act. 

(3) For the purposes of this subsection the tenn "basin" includes, 
but is not limited to, rivers and their tributaries, streams, coastal 
waters, sounds, estuaries, bays, lakes, and portions thereof, as well 
as the lands drained thereby. 

(d) The Administrator, after consultation with the States, 
and River Basin Commissions established under the Water Resources Planning 
Act, shall submit a report to Congress on or before July 1, 1978, which 
analyzes the relationship between programs under this Act, and the 
programs by which State and Federal agencies allocate quantities of 
water. Such report shall include recommendations concerning the policy 
in section 101(9) of the Act to improve coordination of efferts to 
reduce and eliminate pollution in concert with programs for managing 
water resources. 

Interstate Cooperation 
and Uniform Laws 

Sec. 103. (a) The Administrator shall encourage cooperative activities 
by the States for the prevention, reduction, and elimination of pollution, 
encourage the enactment of improved and, so far as practicable, unifonn 
State laws relating to the prevention, reduction, and elimination of pol
lution; and encourage compacts between States for the prevention and 
control of pollution. 
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(b) The consent of the Congress is hereby given to two or 
more States to negotiate and enter into agreements or compacts, not in 
conflict with any law or treaty of the United States, for (1) cooperative 
effort and mutual assistance for the prevention and control of pollution 
and the enforcement of their respective laws relating thereto, and (2) 
the establishment of such agencies, joint or otherwise, as they may 
deem desirable for making effective such agreements and compacts. No 
such agreement or compact shall be binding or obligatory upon any State 
a party thereto unless and until it has been approved by the Congress. 

Research, Investigations, Training, 
and Information 

Sec. 104. (a) The Administrator shall establish national programs 
for the prevention, reduction, and elimination of pollution and as 
part of such programs shall--

(1) in cooperation with other Federal, State, and local agencies, 
conduct and promote the coordination and acceleration of, research, 
investigations, experiments, training, demonstrations, surveys, and 
studies relating to the causes, effects, extent, prevention, reduction, 
and elimination of pollution; 

(2) encourage, cooperate with, and render technical services to 
pollution control agencies and other appropriate public or private 
agencies, institutions, and organizations, and individuals, including 
the general public, in the conduct of activities referred to in para
graph (1) of this subsection; 

(3) conduct, in cooperation with State water pollution control 
agencies and other interested agencies, organizations and persons, 
public investigations concerning the pollution of any navigable waters, 
and report on the results of such investigations; 

(4) establish advisory committees composed of recognized experts 
in various aspects of pollution and representatives of the public to 
assist in the examination and evaluation of research progress and 
proposals and to avoid duplication of research; 

(5) in cooperation with the States, and their political subdivisions, 
and other Federal agencies establish, equip. and maintain a water 
quality surveillance system for the purpose of monitoring the quality 
of the navigable waters and ground waters and the contiguous zone and 
the oceans and the Administrator shall, to the extent practicable, 
conduct such surveillance by utilizing the resources of the National 
Aeronautics and Space Administration, the National Oceanic and Atmospheric 
Administration. the Geological Survey, and the Coast Guard, and shall 
report on such quality in the report required under subsection (a) of 
section 516; and 
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(6) initiate and promote the coordination and acceleration of research 
designed to develop the most effective practicable tools and techniques 
for measuring the social and economic costs and benefits of activities 
which are subject to regulation under this Act; and shall transmit a 
report on the results of such research to the Congress not later than 
January 1, 1974. 

(b) In carrying out the provisions of subsection (a) of 
this section the Administrator is authorized to--

(1) collect and make available, through publications and other 
appropriate means, the results of and other information, including 
appropriate recommendations by him in connection therewith, pertaining 
to such research and other activities referred to in paragraph (1) 
of subsection (a); 

(2) cooperate with other Federal departments and agencies, State 
water pollution control agencies, interstate agencies, other public 
and private agencies, institutions, organizations, industries involved, 
and individuals, in the preparation and conduct of such research and 
other activities referred to in paragraph (1) of subsection (a); 

(3) make grants to State water pollution control agencies, inter
state agencies, other public or nonprofit private agencies, institutions, 
organizations, and individuals, for purposes stated in paragraph (1) 
of subsection (a) of this section; 

(4) contract with public or private agencies, institutions, organ
izations, and individuals, without regard to sections 3648 and 3709 of 
the Revised Statutes (31 U.S.C. 529; 41 U.S.C. 5), referred to in 
paragraph (1) of subsection (a); 

(5) establish and maintain research fellowships at public or non
profit private educational institutions or research organizations; 

(6) collect and disseminate, in cooperation with other Federal 
departments and agencies, and with other public or private agencies, 
institutions, and organizations having related responsibilities, basic 
data on chemical, physical, and biological effects of varying water 
quality and other information pertaining to pollution and the prevention, 
reduction, and elimination thereof; and 

(7) develop effective and practical processes, methods, and prototype 
devices for the prevention, reduction, and elimination of pollution. 

(c) In carrying out the provisions of subsection (a) of 
this section the Administrator shall conduct research on, and survey 
the results of other scientific studies on, the harmful effects on the 
health or welfare of persons caused by pollutants. In order to avoid 
duplication of effort, the Administrator shall, to the extent practi
cable, conduct such research in cooperation with and through the 
facilities of the Secretary of Health, Education, and Welfare. 
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{d) In carrying out the prOV1Slons of this section the 
Administrator shall develop and demonstrate under varied conditions 
(including conducting such baS1C and applled research, studies, and 
experiments as may be necessary: 

(1) Practicable means of treating municipal sewage, and other 
waterborne wastes to implement the requirements of section 201 of 
this Act; 

t2) Improved methods and procedures to identify and measure the 
effects of pollutants, including those pollutants created by new 
technological developments; and 

(3) Methods and procedures for· evaluating the effects on water 
quality of augmented streamflows to control pollution not susceptible 
to other means of prevention, reduction, or elimination. 

(e) The Administrator shall establish, equip, and maintain 
field laboratory and research facilities, including, but not limited 
to, one to be located in the northeastern area of the United States, 
one in the Middle Atlantic area, one in the southeastern area, one in 
the midwestern area, one in the southwestern area, one in the Pacific 
Northwest, and one in the State of Alaska, for the conduct of research, 
investigations, experiments, field demonstrations and studies, and 
training relating to the prevention, reduction and elimination of 
pollution. Insofar as practicable, each such facility shall be located 
near institutions of higher learning in which graduate training ;n 
such research might be carried out. 1n conjunction with the development 
of criteria under section 403 of this Act, the Administrator shall 
construct the facilities authorized for the National Marine Water 
Quality Laboratory established under this subsection. 

(f) The Administrator shall conduct research and technical 
development work, and make studies, with respect to the quality of the 
waters of the Great Lakes, including an analysis of the present and 
projected future water quality of the Great Lakes under varying condi
tions of waste treatment and disposal, an evaluation of the water 
quality needs of those to be served by such waters, an evaluation of 
municipal, industrial, and vessel waste treatment and disposal practices 
with respect to such waters, and a study of alternate means of solving 
pollution problems (including additional waste treatment measures) with 
respect to such waters. 

(g) (1) For the purpose of providing an adequate supply 
of trained personnel to operate and maintain existing and future treat
ment works and related activities, and for the purpose of enhancing 
substantially the proficiency of those engaged in such activities, the 
Administrator shall finance pilot programs, in cooperation with State 
and interstate agencies, municipalities, educational institutions, and 
other organizations and individuals, of manpower development and train
ing and retaining of persons in, on entering into, the field of operation 
and maintenance of treatment works and related activities. Such program 
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and any funds expended for such a program shall supplement, not supplant, 
other manpower and training programs and funds available for the purposes 
of this paragraph. The Administrator is authorized under such terms and 
conditions as he deems appropriate, to enter into agreements with one or 
more States, acting jointly or severally, or with other public or private 
agencies or institutions for the development and implementation of such 
a program. 

(2) The Administrator is authorized to enter into agreements with 
public and private agencies and insitutions, and individuals to develop 
and maintain an effective system for forecasting the supply of, and 
demand for, various professional and other occupational categories 
needed for the prevention, reduction, and elimination of pollution in 
each region, State, or area of the United States and, from time to time, 
to publish the results of such forecasts. 

(3) In furtherance of the purposes of this Act, the Administrator is 
authorized to--

(A) make grants to public or private agencies and institutions 
and to individuals for training projects, and provide for the conduct 
of training by contract with public or private agencies and institutions 
and with individuals without regard to sections 3648 and 3709 of the 
Revised Statutes; 

(B) establish and maintain research fellowships in the Environ
mental Protection Agency with such stipends and allowances, including 
travel and subsistence expenses, as he may deem necessary to procure the 
assistance of the most promising research fellows; and 

(C) provide, in addition to the program established under para
graph (1) of this subsection, training in technical matters relating 
to the causes, prevention, reduction,- and elimination of pollution for 
personnel of public agencies and other persons with suitable qualifications. 

(4) The Administrator shall submit, through the President, a report 
to the Congress not later than December 31, 1973, summarizing the actions 
taken under this subsection and the effectiveness of such actions, and 
setting forth the number of persons trained, the occupational categories 
for which training was provided, the effectiveness of other Federal, 
State, and local training programs in this field, together with estimates 
of future needs, recommendations on improving training programs, and 
such other information and recommendations, including legislative recom
mendations, as he deems appropriate. 

(h) The Administrator is authorized to enter into contracts 
with, or make grants to, public or private agencies and organizations 
and individuals for (A) the purpose of developing and demonstrating new 
or improved methods for the prevention, removal, reduction, and elimina
tion of pollution in lakes, including the undesirable effects of nutrients 
and vegetation, and (B) the construction of publicly owned research 
facilities for such purpose. 
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(i) The Administrator, in cooperation with the Secretary 
of the department in which the Coast Guard is operating, shall 

(1) engage in such research, studies, experiments, and demonstrations 
as he deems appropriate, relative to the removal of oil from any waters 
and to the prevention, control, and elimination of oil and hazardous 
substances pollution; 

(2) publish from time to time the results of such activities; and 

(3) from time to time, develop and publish in the Federal Register 
specifications and other technical information on the various chemical 
compounds used in the control of oil and hazardous substances spills. 

In carrying out this subsection, the Administrator may enter into 
contracts with, or make grants to, public or private agencies and 
organizations and individuals. 

(j) The Secretary of the department in which the Coast 
Guard is operating shall engage in such research, studies, experiments, 
and demonstrations as he deems appropriate relative to equipment which 
is to be installed on board a vessel and is designed to receive, retain, 
treat, or discharge human body wastes and the wastes from toilets and 
other receptacles intended to receive or retain body wastes with par
ticular emphasis on equipment to be installed on small recreational 
vessels. The Secretary of the department in which the Coast Guard is 
operating shall report to Congress the results of such research, studies, 
experiments, and demonstrations prior to the effective date of any 
regulations established under section 312 of this Act. In carrying out 
this subsection the Secretary of the department in which the Coast 
Guard is operating may enter into contracts with, or make grants to, 
public or private organizations and individuals. 

(k) In carrying out the provisions of this section relat
ing to the conduct by the Administrator of demonstration projects and 
the development of field laboratories and research facilities, the 
Administrator may acquire land and interests therein by purchase, with 
appropriated or donated funds, by donation, or by exchange for acquired 
or public lands under his jurisdiction which he classifies as suitable 
for disposition. The values of the properties so exchanged either shall 
be approximately equal, or if they are not approximately equal, the 
values shall be equalized by the payment of cash to the grantor or to 
the Administrator as the circumstances require. 

(1) (1) The Administrator shall, after consultation with 
appropriate local, State, and Federal agencies, public and private 
organizations, and interested individuals, as soon as practicable but 
not later than January 1, 1973, develop and issue to the States for 
the purpose of carrying out this Act the latest scientific knowledge 
available in indicating the kind and extent of effects on health and 
welfare which may be expected from the presence of pesticides in the 
water in varying quantities. He shall revise and add to such information 
whenever necessary to reflect developing scientific knowledge. 
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(2) The President shall, in consultation with appropriate local, 
State, and Federal agencies, public and private organizations, and 
interested individuals, conduct studies and investigations of methods 
to control the release of pesticides into the environment which study 
shall include examination of the persistency of pesticides in the water 
environment and alternatives thereto. The President shall submit 
reports, from time to time, on such investigations to Congress together 
with his recommendations for any necessary legislation. 

(m) (1) The Administrator shall, in an effort to prevent 
degradation of the environment from the disposal of waste oil, conduct 
a study of (A) the generation of used engine, machine, cooling, and 
similar waste oil, including quantities generated, the nature and 
quality of such oil, present collecting methods and disposal practices, 
and alternate uses of such oil; (B) the long-term, chronic biological 
effects of the disposal of such waste oil; and (C) the potential market 
for such oils, including the economic and legal factors relating to the 
sale of products made from such oils, the level of subsidy, if any, 
needed to encourage the purchase by public and private nonprofit agencies 
of products from such oil, and the practicability of Federal procurement, 
on a priority basis, of products made from such oil. In conducting 
such study, the Administrator shall consult with affected industries 
and other persons. 

(2) The Administrator shall report the preliminary results of such 
study to Congress within six months after the date of enactment of the 
Federal Water Pollution Control Act Amendments of 1972, and shall submit 
a final report to Congress within 18 months after such date of enactment. 

(n) (1) The Administrator shall, in cooperation with the 
Secretary of the Army, the Secretary of Agriculture, the Water Resources 
Council, and with other appropriate Federal, State, interstate, or local 
public bodies and private organizations, institutions, and individuals, 
conduct and promote, encourage contributions to, continuing comprehensive 
studies of the effects of pollutio~ including sedimentation, in the 
estuaries and estuarine zones of the United States on fish and wildlife, 
on sport and commercial fishing, on recreation, on water supply and 
water power, and on other beneficial purposes. Such studies shall also 
consider the effect of demographic trends, the exploitation of mineral 
resources and fossil fuels, land and industrial development, navigation, 
flood and erosion control, and other uses of estuaries and estuarine zones 
upon the pollution of the waters therein. 

(2) In conducting such studies, the Administrator shall assemble, 
coordinate, and organize all existing pertinent information on the 
Nation's estuaries and estuarine zones; carry out a program of investi
gations and surveys to supplement existing information in representative 
estuaries and estuarine zones; and identify the problems and areas where 
further research and study are required. 

(3) The Administrator shall submit to Congress, from time to time, 
reports of the studies authorized by this subsection but at least one 
such report during any six-year period. Copies of each such report shall 
be made available to all interested parties, public and private. 
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(4) For the purpose of this subsection, the term "estuarine zones ll 

means an environmental system consisting of an estuary and those 
transitional areas which are consistently influenced or affected by 
water from an estuary such as, but not limited to, salt marshes, coastal 
and intertidal areas, bays, harbors, lagoons, inshore waters, and 
channels, and the term lIestuaryll means all or part of the mouth of a 
river or stream or other body of water having unimpaired natural con
nection with open sea and within which the sea water is measurably 
diluted with fresh water derived from land drainage. 

(0) (1) The Administrator shall conduct research and 
investigations on devices, systems, incentives, pricing policy, and 
other methods of reducing the total flow of sewage, including, but not 
limited to, unnecessary water consumption in order to reduce the re
quirements for, and the costs of, sewage and waste treatment services. 
Such research and investigations shall be directed to develop devices, 
systems, policies, and methods capable of achieving the maximum re
duction of unnecessary water consumption. 

(2) The Administrator shall report the preliminary results of such 
studies and investigations to the Congress within one year after the 
date of enactment of the Federal Water Pollution Control Act Amendments 
of 1972, and annually thereafter in the report required under subsection 
(a) of section 516. Such report shall include recommendations for any 
legislation that may be required to provide for the adoption and use 
of devices, systems, policies, or other methods of reducing water con
sumption and reducing the total flow of sewage. Such report shall 
include an estimate of the benefits to be derived from adoption and 
use of such devices, systems, policies, or other methods and also 
shall reflect estimates of any increase in private, public, or other 
cost that would be occasioned thereby. 

(p) In carrying out the provisions of subsection (a) of 
this section the Administrator shall~ in cooperation with the Secretary 
of Agriculture, other Federal agencies, and the States, carry out a 
comprehensive study and research program to determine new and improved 
methods and the better application of existing methods of preventing, 
reducing, and eliminating pollution from agriculture, including the 
legal, economic, and other implications of the use of such methods. 

(q) (1) The Administrator shall conduct a comprehensive 
program of research and investigation and pilot project implementation 
into new and improved methods of preventing reducing, storing, co11ect
ing-, treating, or otherwise eliminating pollution from sewage in rural 
and other areas where collection of sewage in conventional, community
wide sewage collection systems is impractical, uneconomical, or other
wise infeasible, or where soil conditions or other factors preclude the 
use of septic tank and drainage field sy~tems. 

(2) The Administrator shall conduct a comprehensive program of 
research and investigation and pilot project implementation into new and 
improved methods for the collection and treatment of sewage and other 
liquid wastes combined with the treatment and disposal of solid wastes. 
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(3) The Administrator shall establish, either within the Environmental 
Protection Agency, or through contract with an appropriate public or 
private non-profit organization, a national clearinghouse which shall 
(A) receive reports and information resulting from research, demonstra
tions, and other projects funded under this Act related to paragraph 
(1) of this subsection and to subsection (e) (2) of section 105; (B) 
coordinate and disseminate such reports and information for use by 
Federal and State agencies, municipalities, institutions, and persons 
in developing new and improved methods pursuant to this subsection; and 
(C) provide for the collection and dissemination of reports and informa
tion relevant to this subsection from other Federal and State agencies, 
institutions, universities, and persons. 

(r) The Administrator is authorized to make grants to 
colleges and universities to conduct basic research into the structure 
and function of fresh water aquatic ecosystems, and to improve under
standing of the ecological characteristics necessary to the maintenance 
of the chemical, physical, and biological integrity of freshwater aquatic 
ecosystems. 

(s) The Administrator is authorized to make grants to one 
or more institutions of higher education (regionally located and to 
be designated as "River Study Centers") for the purpose of conducting 
and reporting on interdisciplinary studies on the nature of river systems, 
including, hydrology, biology, ecology, economics, the relationship be
tween river uses and land uses, and the effects of development within 
river basins on river systems and on the value of water resources and 
water related activities. No such grant in any fiscal year shall exceed 
$1,000,000. 

(t) The Administrator shall, in cooperation with State and 
Federal agencies and public and private organizations, conduct continuing 
comprehensive studies of the effects and methods of control of thermal 
discharges. In evaluating alternative methods of control the studies 
shall consider (1) such data as are available on the latest available 
technology, economic feasibility including cost-effectiveness analysis, 
and (2) the total impact on the environment, considering not only water 
quality but also air quality, land use, and effective utilization and 
conservation of fresh water and other natural resources. Such studies 
shall consider methods of minimizing adverse effects and maximizing 
beneficial effects of thermal discharges. The results of these studies 
shall be reported by the Administrator as soon as practicable, but not 
later than 270 days after enactment of this subsection, and shall be 
made available to -the publ ic and the States, and c'onsidered as they be
come available by the Administrator in carrying out section 316 of this 
Act and by the States in proposing thermal water quality standards. 

(u) There is authorized to be appropriated (1) $100,000,000 
per fiscal year for the fiscal year ending June 30, 1973, the fiscal year 
ending June 30, 1974, and the fiscal year ending June 30, 1975, for 
carrying out the provisions of this section other than subsections (g) 
(1) and (2), (p), (r), and (t): (2) not to exceed $7,500,000 for fiscal 
years 1973, 1974, and 1975, $2,000,000 for fiscal year 1977, $3,000,000 
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for fiscal year 1978, $3,000,000 for fiscal year 1979, and $3,000,000 
for fiscal year 1980, for carrying out the provisions of subsection (g) 
(1); (3) not to exceed $2,500,000 for fiscal year 1973, 1974, and 1975, 
$1,000,000 for fiscal year 1977, $1,500,000 for fiscal year 1978, 
$1,500,000 for fiscal year 1979, $1,500,000 for fiscal year 1980, for 
carrying out the provisions of subsection (g) (2); (4) not to exceed 
$10,000,000 for each of the fiscal years ending June 30, 1973, June 30, 
1974, and June 30, 1975 for carrying out the provisions of subsection 
(p); (5) not to exceed $15,000,000 per fiscal year for the fiscal years 
ending June 30, 1973, June 30, 1974, and June 30, 1975, for carrying out 
the provisions of subsection (r); and (6) not to exceed $10,000,000 per 
fiscal year fOr the fiscal years ending June 30, 1973, June 30, 1974, 
and June 30, 1975, for carrying out the provisions of subsection (t). 

Grants for Research 
and Development 

Sec. 105. (a) The Administrator ;s authorized to conduct in the 
Environmental Protection Agency, and to make grants to any State, 
municipality, or intermunicipal or interstate agency for the purpose of 
assisting in the development of--

(1) any project which will demonstrate a new or improved method of 
preventing, reducing, and eliminating the discharge into any waters of 
pollutants from sewers which carry storm water or both storm water and 
pollutants; or 

{2} any project which will demonstrate advanced waste treatment and 
water purification methods (including the temporary use of new or improved 
chemical additives which provide substantial immediate improvement to 
existing treatment processes), or new or improved methods of joint 
treatment systems for municipal and industrial wastes; and to include 
in such grants such amounts as are necessary for the purpose of reports, 
plans, and specifications in connection therewith. 

(b) The Administrator is authorized to make grants to any 
State or States or interstate agency to demonstrate, in river basins or 
portions thereof, advanced treatment and environmental enhancement 
techniques to control pollution from all sources, within such basins 
or portions thereof, including nonpoint sources, together with in stream 
water quality improvement techniques. 

(c) In order to carry out the purposes of section 301 of 
this Act, the Administrator is authorized to (1) conduct ;n the Environ
mental Protection Agency, (2) make grants to persons, and (3) enter 
into contracts with persons, for research and demonstration projects for 
prevention of pollution of any ,waters by industry including, but not 
limited to, the prevention, reduction, and elimination of the discharge 
of pollutants. No grant shall be made for any project under this sub
section unless the Administrator determines that such project will develop 
or demonstrate a new or improved method of treating industrial wastes or 
otherwise prevent pollution by industr~which method shall have industry
wide application. 

E-I-13 
S478 



(d) In carrying out the provlslons of this section, the 
Administrator shall conduct, on a priority basis, an accelerated effort 
to develop, refine, and achieve practical application of: 

(1) waste management methods applicable to point and nonpoint sources 
of pollutants to eliminate the discharge of pollutants, including, but 
not limited to, elimination of runoff of pollutants and the effects of 
pollutants from inp1ace or accumulated sources; 

(2) advanced waste treatment methods applicable to point and nonpoint 
sources, including inp1ace or accumulated sources of pollutants, and 
methods for reclaiming and recycling water and confining pollutants so 
they will not migrate to cause water or other environmental pollution; and 

(3) improved methods and procedures to identify and measure the 
effects of pollutants on the chemical, physical, and biological integrity 
of water, including those pollutants created by new technological develop
ments. 

(e) (1) The Administrator is authorized to (A) make, in 
consultation with the Secretary of Agriculture, grants to persons for 
research and demonstration projects with respect to new and improved 
methods of preventing, reducing, and eliminating pollution from agriculture, 
and (8) disseminate, in cooperation with the Secretary of Agriculture, 
such information obtained under this subsection, section 104 (p), and 
section 304 as will encourage and enable the adoption of such methods 
in the agricultural industry. 

(2) The Administrator is authorized, (A) in consultation with other 
interested Federal agencies, to make grants for demonstration projects 
with respect to new and improved methods of preventing, reducing, storing, 
collecting, treating, or otherwise eliminating pollution from sewage in 
rural and other areas where collection of sewage in conventional, 
community-wide sewage collection systems is impractical, uneconomical, 
or otherwise infeasible, or where soil conditions or other factors pre
clude the use of septic tank and drainage field systems, and (8) in 
cooperation with other interested Federal and State agencies, to dis
seminate such information obtained under this subsection as will encourage 
and enable the adoption of new and improved methods developed pursuant 
to this subsection. 

(f) Federal grants under subsection (a) of this section 
shall be subject to the following limitations: 

(1) No grant shall be made for any project unless such project shall 
have been approved by the appropriate State water pollution control 
agency or agencies and by the Administrator; 

(2) No grant shall be made for any project in an amount exceeding 
75 per centum of cost thereof as determined by the Administrator; and 

(3) No grant shall be made for any project unless the Administrator 
determin~s that such project will serve as a useful demonstration for the 
purpose set forth in clause (1) or (2) of subsection (a). 
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(g) Federal grants under subsections (c) and (d) of this 
section shall not exceed 75 per centum of the cost of the project. 

(h) For the purpose of this section there is authorized 
to be appropriated $75,000,000 per fiscal year for the fiscal year 
ending June 30, 1973, the fiscal year ending June 30, 1974, and the 
fiscal year ending June 30, 1975, and from such appropriations at 
least 10 per centum of the funds actually appropriated in each fiscal 
year shall be available only for the purposes of subsection (e). 

(i) The Administrator is authorized to make grants to a 
municipality to assist in the costs of operating and maintaining a 
project which received a grant under this section, section 104, or 
section 113 of this Act prior to the date of enactment of this sub
section so as to reduce the operation and maintenance costs borne by the 
recipients of services from such project to costs comparable to those 
for projects assisted under title II of this Act. 

(j) The Administrator is authorized to make a grant to 
any grantee who received an increased grant pursuant to section 202 (a) 
(2) of this Act. Such grant may pay up to 100 per centum of the costs 
of technical evaluation of the operation of the treatment works, costs 
of training of persons (other than employees of the grantee), and costs 
of disseminating technical information on the operation of the treatment 
works. 

Grants for Pollution 
Control Programs 

Sec. 106. (a) There are hereby authorized to be appropriated the 
following sums, to remain available until expended, to carry out the 
purposes of this section--

(1) $60,000,000 for the fiscal year ending June 30, 1973; and 

(2) $75,000,000 for the fiscal year ending June 30, 1974, and the 
fiscal year ending June 30, 1975, $100,000,000 per fiscal year for the 
fiscal years 1977, 1978, 1979, and 1980; for grants to States and to 
interstate agencies to assist them in administering programs for the 
prevention, reduction, and elimination of pollution, including enforce
ment directly or through appropriate State law enforcement officers or 
agencies. 

(b) From the sums appropriated in any fiscal year, the 
Administrator shall make allotments to the several States and inter
state agencies in accordance with regulations promulgated by him on 
the basis of the extent of the pollution problem in the respective 
States. 

(c) The Administrator is authorized to pay each State 
and interstate agency each fiscal year either--
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(1) the allotment of such State or agency for such fiscal year under 
subsection (b), or 

(2) the reasonable costs as determined by the Administrator of 
developing and carrying out a pollution program by such State or agency 
during such fiscal year, whichever amount is the lesser. 

(d) No grant shall be made under this section to any State 
or interstate agency for any fiscal year when the expenditure of non
Federal funds by such State or interstate agency during such fiscal year 
for the recurrent expenses of carrying out its pollution control program 
are less than the expenditure by such State or interstate agency of non
Federal funds for such recurrent program expenses during the fiscal 
year ending June 30, 1971. 

(e) Beginning in fiscal year 1974 the Administrator shall 
not make any grant under this section to any State which has not provided 
or is not carrying out as a part of its program--

(1) the establishment and operation of appropriate devices, methods, 
systems, and procedures necessary to monitor, and to compile and analyze 
data on (including classification according to eutrophic condition), the 
quality of navigable waters and to the extent practicable, ground waters 
including biological monitoring; and provision for annually updating such 
data and including it in the report required under section 305 of this 
Act; 

(2) authority comparable to that in section 504 of this Act and 
adequate contingency plans to implement such authority. 

(f) Grants shall be made under this section on condition 
that--

(1) Such State (or interstate agency) filed with the Administrator 
within one hundred and twenty days after the date of enactment of this 
section: 

(A) a summary report of the current status of the State pollution 
control program, including the criteria used by the State in determining 
priority of treatment works; and 

(B) such additional information, data, and reports as the 
Administrator may require. 

(2) No federa)ly assumed enforcement as defined in section 309 (a) 
(2) is in effect with respect to such State or interstate agency. 

(3) Such State (or interstate agency) submits within one hundred and 
twenty days after the date of enactment of this section and before July 
1 of each year thereafter for the Administrator's approval of its pro
gram for the prevention, reduction, and elimination of pollution in 
accordance with purposes and proviSions of this Act in such form and 
content as the Administrator may prescribe. 
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(g) Any sums allotted under subsection (b) in any fiscal 
year which are not paid shall be reallotted by the Administrator in 
accordance with regulations promulgated by him. 

Mine Wate~ Pollution 
Control Demonstrations 

Sec. 107. (a) The Administrator in cooperation with the Appalachian 
Regional Commission and other Federal agencies is authorized to conduct, 
to make grants for, or to contract for, projects to demonstrate compre
hensive approaches to the elimination or control of acid or other mine 
water pollution resJlting from active or abandoned mining operations and 
other environmental pollution affecting water quality within all or part 
of a watershed or river basin, including siltation from surface mining. 
Such projects shall demonstrate the engineering and economic feasibility 
and practicality of various abatement techniques which will contribute 
substantially to effective and practical methods of acid or other mine 
water pollution elimination or control, and other pollution affecting 
water quality, including techniques that demonstrate the engineering and 
economic feasibility and practicality of using sewage sludge materials 
and other municipal wastes to diminish or prevent pollution affecting 
water quality from acid, sedimentation, or other pollutants and in such 
projects to restore affected lands to usefulness for forestry, agricul
ture, recreation, or other beneficial purposes. 

(b) Prior to undertaking any demonstration project under 
this section in the Appalachian region (as defined in section 403 of the 
Appalachian Regional Development Act of 1965, as amended), the Appalachian 
Regional Commission shall determine that such demonstration project is 
consistent with the objectives of the Appalachian Regional Development 
Act of 1965, as amended. 

(c) The Administrator, in selecting watersheds for the 
purposes of this section, shall be satisfied ~hat the project area will 
not be affected adversely by the influx of acid or other mine water 
pollution from nearby sources. 

(d) Federal participation in such projects shall be 
subject to the conditions--

(1) that the State shall acquire any land or interests therein necessary 
for such project; and 

(2) that the State shall provide legal and practical protection to 
the project area to insure against any activities which will cause future 
acid or other mine water pollution. 

(e) There is authorized to be appropriated $30,000,000 to 
carry out the provisions of this section, which sum shall be available 
until expended. 
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Pollution Control in Great Lakes 

Sec. 108. (a) The Administrator, in cooperation with other Federal 
departments, agencies, and instrumentalities is authorized to enter, 
into agreements with any State, political subdivision, interstate agency, 
or other public agency, or combination thereof, to carry out one or 
more projects to demonstrate new methods and techniques and to develop 
preliminary plans for the elimination or control of pollution, within 
all or any part of the watersheds of the Great Lakes. Such projects 
shall demonstrate the engineering and economic feasibility and practi
cality of removal of pollutants and prevention of any polluting matter 
from entering into the Great Lakes in the future and other reduction 
and remedial techniques which will contribute substantially to effective 
and practical methods of pollution prevention, reduction, or elimination. 

(b) Federal participation in such projects shall be 
subject to the condition that the State, political subdivision, inter
state agency, or other public agency, or combination thereof, shall 
pay not less than 25 per centum of the actual project costs, which 
payment may be in any form, including, but not limited to, land or 
interests therein that is needed for the project, and personal property 
or services the value of which shall be determined by the Administrator. 

(c) There is authorized to be appropriated $20,000,000 
to carry out the provisions of subsections (a) and (b) of this section, 
which sum shall be available until expended. 

(d) (1) In recognition of the serious conditions which 
exist in Lake Erie, the Secretary of the Army, acting through the Chief 
of Engineers, is directed to design and develop a demonstration waste 
water management program for the rehabilitation and environmental repair 
of Lake Erie. Prior to the initiation of detailed engineering and 
design, the program, along with the specific recommendations shall be 
submitted to the Congress for statutory approval. This authority is 
in addition to, and not in lieu of, other waste water studies aimed at 
eliminating pollution emanating from select sources around Lake Erie. 

(2) This program is to be developed in cooperation with the Environ
mental Protection Agency, other interested departments, agencies, and 
instrumentalities of the Federal Government, and the States and their 
political subdivisions. This program shall set forth alternative systems 
for managing waste water on a regional basis and shall provide local and 
State governments with a range of choice as to the type of system to be 
used for the treatment of waste water. These alternative systems shall 
include both advanced waste treatment technology and land disposal systems 
including aerated treatment-spray irrigation technology and will also 
include provisions for the disposal of solid wastes, including sludge. 
Such program should include measures to control point sources of pollution, 
area sources of pollution, including acid-mine drainage, urban runoff 
and rural runoff, and in place sources of pollution, including bottom 
loads, sludge banks i and polluted harbor dredgings. 

(e) There is authorized to be appropriated $5,000,000 to 
carry out the provisions of subsection (d) of this section, which sum 
shall be available until expended. 
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Training Grants and Contracts 

Sec. 109. (a) The Administrator is authorized to make grants to or 
contracts with institutions of higher education, or combinations of 
such institutions, to assist them in planning, developing, strengthen
ing, improving, or carrying out programs or projects for the preparation 
of undergraduate students to enter an occupation which involves the 
design, operation, and maintenance of treatment works, and other 
facilities whose purpose is water quality control. Such grants or 
contracts may include payment of all or part of the cost of programs or 
projects such as--

(A) planning for the development or expansion of programs or 
projects for training persons in the operation and maintenance of 
treatment works; 

(8) training and retraining of faculty members; 

(C) conduct of short-term or regular session institutes for 
study by persons engaged in, or preparing to engage in, the preparation 
of students preparing to enter an occupation involving the operation and 
maintenance of treatment works; 

(D) carrying out innovative and experimental programs of 
cooperative education involving alternate periods of full-time or 
part-time academic study at the institution and periods of full-time 
or part-time employment involving the operation and maintenance of 
treatment works; and 

(E) research into, and development of, methods of training 
students or faculty, including the preparation of teaching materials 
and the planning of curriculum. 

(b) (1) The Administrator may pay 100 per centum of any 
additional cost of construction of treatment works required for a 
facility to train and upgrade waste treatment works operation and 
maintenance personnel and for the costs of other State treatment works 
operator training programs, including mobile training units, classroom 
rental, specialized instructors, and instructional ~aterial. 

(2) The Administrator shall make no more than one grant for such 
additional construction in any State (to serve a group of States, where, 
in his judgment, efficient training programs require multi-State 
programs), and shall make such grant after consultation with and 
approval by the State or States on the basis of (A) the suitabi.lity of 
such facility for training operation and maintenance personnel for 
treatment works throughout such State or States; and (8) a commitment by 
the State agency or agencies to carry out at such facility a program of 
training approved by the Administrator In any case where a grant is 
made to serve two or more States, the Administrator is authorized to 
make an additional grant for a supplemental facility in each such State. 
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(3) The Administrator may make such grant out of the sums allocated 
to a State under section 205 of this Act, except that in no event shall 
the Federal cost of any such training facilities exceed $500,000. 

(4) The Administrator may exempt a grant under this section from 
any requirement under section 204 (a) (3) of this Act. Any grantee 
who received a grant under this section prior to enactment of the Clean 
Water Act of 1977 shall be eligible to have its grant increased by 
funds made available under such Act. 

Application for Training Grant or Contract; 
Allocation of Grants or Contracts 

Sec. 110. (1) A grant or contract authorized by section 109 may be 
made only upon application to the Administrator at such time or times 
and containing such information as he may prescribe, except that no 
such application shall be approved unless it--

(A) sets forth programs, activities, research, or development 
for which a grant is authorized under section 109 and describes the 
relation to any program set forth by the applicant in an application, if 
any, submitted pursuant to section 111; 

(B) provides such fiscal control and fund accounting procedures 
as may be necessary to assure proper disbursement of and accounting 
for Federal funds paid to the applicant under this section; and 

(e) provides for making such reports, in such form and contain
ing such information, as the Administrator may require to carry out 
his functions under this section, and for keeping such records and for 
affording such access thereto as the Administrator may find necessary 
to assure the correctness and verification of such reports. 

(2) The Administrator shall allocate grants or contracts under 
section 109 in such manner as will most nearly provide an equitable 
distribution of the grants or contracts throughout the United States 
among institutions of higher education which show promise of being 
able to use funds effectively for the purpose of this section. 

(3) (A) Payments under this section may be used in accordance with 
regulations of the Administrator, and subject to the terms and conditions 
set forth in an application approved under paragraph (1), to pay part 
of the compensation of students employed in connection with the operation 
and maintenance of treatment works, other than as an employee in 
connection with the operation and maintenance of treatment works or as 
an employee in any branch of the Government of the United States, as 
part of a program for which a grant has been approved pursuant to this 
section. 

(B) Departments and agencies of the United States are encouraged, 
to the extent consistent with efficient administration, to enter into 
arrangements with institutions of higher education for the full-time, 
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part-time, or temporary employment, whether in the competitive or 
excepted servi ce, or students enroll ed in programs set forth in app 1 i
cations approved under paragraph (I). 

Award of Scholarships 

Sec. 111. (I) The Administrator is authorized to award scholarships 
in accordance with the provisions of this section for undergraduate 
study by persons who plan to enter an occupation involving the operation 
and maintenance of treatment works. Such scholarships shall be 
awarded for su'ch periods as the Administrator may determine but not 
to exceed four academic years. 

{2} The Administrator shall allocate scholarships under this section 
among institutions of higher education with programs approved under the 
provisions of this section for the use of individuals accepted into 
such programs, in such manner and accordance to such plan as will 
insofar as practicable--

(A) provide an equitable distribution of such scholarships 
throughout the United States; and 

(B) attract recent graduates of secondary schools to enter an 
occupation involving the operation and maintenance of treatment works. 

(3) The Administrator shall approve a program of any institution 
of higher education for the purposes of this section only upon appli
cation by the institution and only upon his finding--

(A) that such program has a principal objective the education 
and training of p~rsons in the operation and maintenance of treatment 
works; 

(B) that such program is in effect and of high quality, or 
can be readily put into effect and may reasonably be expected to be of 
high qual ity; 

(C) that the application describes the relation of such pro
gram to any program, activity, research, or development set for by the 
applicant in an application, if any, submitted pursuant to section 110 
of this Act; and 

(D) that the-application contains satisfactory assurances that 
(i) the institution will recommend to the Administrator for the award 
of scholarships under this section, for study in such program, only 
persons who have demonstrated to the satisfaction of the institution a 
serious intent, upon completing the program, to enter an occupation 
involving the operation and maintenance of treatment works, and (ii) 
the institution will make reasonable continuing efforts to encourage 
recipients of scholarships under this section, enrolled in such program, 
to enter occupations involving the operation and maintenance of treat
ment works upon completing the program. 
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(4) (A) The Administrator shall pay to persons awarded scholarships 
under this section such stipends (including such allowances for subsis
tence and other expenses for such persons and their dependents) as he 
may determine to be consistent with prevailing practices under comparable 
federally supported programs. 

(8) The Administrator shall (in addition to the stipends paid 
to persons under paragraph (1) pay to the institution of higher educa
tion at which such person is pursuing his course of study such amount 
as he may determine to be conslstent with prevailing practices under 
comparable federally support programs. 

(5) A person awarded a scholarship under the provisions of this 
section shall continue to receive the payments provided in this section 
only during such periods as the Administrator finds that he is maintain
ing satisfactory proficiency and devoting full time to study or research 
in the field in which such scholarship was awarded in an institution 
of higher education, and is not engaging in gainful employment other 
than employment approved by the Administrator by or pursuant to regu
lation. 

(6) The Administrator shall by regulation provide that any person 
awarded a scholarship under this section shall agree in writing to 
enter and remain in an occupation involving the design, operation, or 
maintenance of treatment works for such period after completion of this 
course of studies as the Administrator determines appropriate. 

Definitions and Authorizations 

Sec. 112. (a) As uspd in sections 109 through 112 of this Act--

(1) The term "institution of higher education" means an educational 
institution described in the first sentence of section 1201 of the 
Higher Education Act of 1965 (other than an institution of any agency 
of the United States) which is accredited by a nationally recognized 
accrediting agency of association approved by the Administrator for this 
purpose. For purposes of thi~ subsection, the Administrator shall 
publish a list of nationally recognized accrediting agencies or 
associations which he determines to be reliable authority as to the 
quality of training offered. 

(2) The term "academic year" means an academic year or its equivalent, 
as determined by the Administrator. 

(b) The Administrator shall annually report his activities 
under section 109 through 112 of this Act, including recommendations 
for needed revisions in the provisions thereof. 

(c) There are authorized to be appropriated $25,000,000 
per fiscal year for the fiscal years ending June 30, 1973, June 30, 1974, 
and June 30, 1975, $6,000,000 for the fiscal year ending September 30, 
1977, $7,000,000 for the fiscal year ending September 30, 1978, 
$7,000,000 for this fiscal year ending September 30, 1979, and $7,000,000 

E-I-22 
S478 



for this fiscal year ending September 30, 1980, to carry out sections 
109 through 112 of this Act. 

Alaska Village Demonstration Projects 

Sec. 113. (a) The Administrator is authorized to enter into agree
ments with the State of Alaska to carry out one or more projects to 
demonstrate methods to provide for central community facilities for 
safe water and elimination or control of pollution in those native 
villages of Alaska without such facilities. Such project shall in
clude provisions for community safe water supply systems, toilets, 
bathing and laundry facilities, sewage disposal facilities, and other 
similar facilities, and educational and informational facilities and 
programs relating to health and hygiene. Such demonstration projects 
shall be for the further purpose of developing preliminary plans 
for providing such safe water and such elimination or control of 
pollution for all native villages in such State. 

(b) In carrying out this section the Administrator 
shall cooperate with the Secretary of Health, Education, and Welfare 
for the purpose of utilizing such of the personnel and facilities 
of that Department as may be appropriate. 

(c) The Administrator shall report to Congress not later 
than July 1, 1973, the results of the demonstration projects authorized 
by this section together with his recommendations, including any 
necessary legislation, relating to the establishment of a statewide 
program. 

(d) There is authorized to be appropriated not to exceed 
$2,000,000 to carry out this section. In addition, there is authorized 
to be appropriated to carry out this section not to exceed $200,000 
for this fiscal year ending September 30, 1978 and $220,000 for the 
fiscal year ending September 30, 1979. 

(e) The Administrator is authorized to coordinate 
with the Secretary of the Department of Health, Education, and Welfare, 
the Secretary of the Department of Housing and Urb~n Development, the 
Secretary of the Department of the Interior, the Secretary of the 
Department of Agriculture, and the heads of any other departments or 
agencies he may deem appropriate to conduct a joint study with repre
sentatives of the State of Alaska and the appropriate Native organiza
tions (as defined in Public Law 92-203) to develop a comprehensive 
program for achieving adequate sanitation servcies in Alaska villages. 
This study shall be coordinated with the programs and projects author
ized by sections 104 (q) and 105 (e) (2) of this Act. The Administrator 
shall submit a report of the results of the study, together with 
appropriate supporting data and such recommendations as he deems 
desirable, to the Committee on Environment and Public Works and Trans
portation of the House of Representatives not later than December 31, 
1979. The Administrator shall also submit recommended administrative 
actions, procedures, and any proposed legislation necessary to imple
ment the recommendations of the study no later than June 30, 1980. 
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(f) The Administrator is authorized to provide technical, 
financial and management assistance for operation and maintenance of 
the demonstration projects constructed under this section, until such 
time as the recommendations of subsection (e) are implemented. 

(g) For the purpose of this section, the term "village" 
shall mean an incorporated or unincorporated community with a population 
of ten to six hundred people living within a two-mile radius. The 
term "sanitation services" shall mean water supply, sewage disposal, 
solid waste disposal and other services necessary to maintain generally 
accepted standards of personal hygiene and public health. 

Lake Tahoe Study 

Sec. 114. (a) The Administrator, in consultation with the Tahoe 
Regional Planning Agency, the Secretary of Agriculture, other Federal 
agencies, representatives of State and local governments, and members 
of the public, shall conduct a thorough and complete study on the 
adequacy of and need for extending Federal oversight and control in 
order to preserve the fragile ecology of Lake Tahoe. 

(b) Such study shall include an examination of the inter
relationships and responsibilities of the various agencies of the 
Federal Government and State and local governments with a view to 
establishing the necessity for redefinition of legal and other arrange
ments between these various governments, and making specific legislative 
recommendations to Congress. Such study shall consider the effect of 
various actions in terms of their environmental impact on the Tahoe 
Basin, treated as an ecosystem. 

(c) The Administrator shall report on such study to 
Congress not later than one year after the date of enactment of this 
subsection. 

(d) There is authorized to be appropriated to carry out 
this section not to exceed $500,000. 

In-Place Toxic Pollutants 

Sec. 115. The Administrator is directed to identify the location of 
in-place pollutants with emphasis on toxic pollutants in harbors and 
navigable waterways and is authorized, acting through the Secretary 
of the Army, to make contracts for the removal and appropriate disposal 
of such material~ from critical port and harbor areas. There is 
authorized to be appropriated $15,000,000 to carry out the provisions 
of this section, which sum shall be available until expended. 
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Title II - Grants for Construction 
of Treatment Works 

Purpose 

Sec. 201. (a) It is the purpose of this title to require and to 
assist the development and implementation of waste treatment manage
ment plans and practices which will achieve the goals of this Act. 

(b) Waste treatment management plans and practices shall 
provide for the application of the best practicable waste treatment 
technology before any discharge into receiving waters, including 
reclaiming and recycling of water, and confined disposal of pollutants 
so they will not migrate to cause water or other environmental pol
lution and shall provide for consideration of advanced waste treatment 
techniques. 

(c) To the extent practicable, waste treatment management 
shall be on an areawide basis and provide control or treatment of all 
point and nonpoint sources of pollution, including in place or accumulated 
pollution sources. 

(d) The Admnistrator shall encourage waste treatment 
management which results in the construction of revenue producing 
facilities providing for--

(1) the recycling of potential sewage pollutants through the 
production of agriculture, silviculture, or aquaculture products, or 
any combination thereof; 

(2) the confined and contained disposal of pollutants not recycled; 

(3) the reclamation of wastewater; and 

(4) the ultimate disposal of sludge in a manner that will not 
result in environmental hazards. 

(e) The Administrator shall encourage waste treatment 
management which results in integrating facilities for sewage treatment 
and recycling with facilities to treat, dispose of, or utilize other 
industrial and municipal wastes, including but not limited to solid 
waste and waste heat and thermal discharges. Such integrated facilities 
shall be designed and operated to produce revenues in excess of capital 
and operation and maintenance costs and such revenues shall be used by 
the designated regional management agency to aid in financing other 
environmental improvement programs. 

(f) The Administrator shall encourage waste treatment 
management which combines "open space" and recreational considerations 
with such management. 

(g) (1) The Administrator is authorized to make grants 
to any State, municipality, or intermunicipal or interstate agency for 
the construction of publicly owned treatment works. 
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(2) The Administrator shall not make grants from funds authorized 
for any fiscal year beginning after June 30, 1974, to any State, 
municipality, or intermunicipal or interstate agency for the erection, 
building, acquisition, alteration, remodeling, improvement, or extension 
of treatment works unless the grant applicant has satisfactorily 
demonstrated to the Administrator that--

(A) alternative waste management techniques have been studied 
and evaluated and the works proposed for grant assistance will provide 
for the application of the best practicable waste treatment technology 
over the life of the works consistent with the purposes of this title; 
and 

(8) as appropriate, the works proposed for grant assistance 
will take into account and allow to the extent practicable the appli
cation of technology at a later date which will provide for the re
claiming or recycling of water or otherwise eliminate the discharge 
of pollutants. 

(3) The Administrator shall not approve any grant after July 1, 
1973, for treatment works under this section unless the applicant 
shows to the satisfaction of the Administrator that each sewer collection 
system discharging into such treatment works is not subject to excessive 
infiltration. 

(4) The Administrator is authorized to make grants to applicants 
for treatment works grants under this section for such sewer system 
evaluation studies as may be necessary to carry out the requirements 
of paragraph (3) of this subsection. Such grants shall be made in 
accordance with rules and regulations promulgated by the Administrator. 
Initial rules and regulations shall be promulgated under this paragraph 
not later than 120 days after the date of enactment of Federal Water 
Pollution Control Act Amendments of 1972. 

(5) The Administrator shall not make grants from funds authorized 
for any fiscal year beginning after September 30, 1978, to any State, 
municipality, or intermunicipal or interstate agency for the erection, 
building, acquisition, alteration, remodeling, improvement, or extension 
of treatment works unless the grant applicant has satisfactorily 
demonstrated to the Administrator that innovative and alternative waste
water treatment processes and techniques which provide for the re
claiming and reuse of water, otherwise eliminate the discharge of 
pollutants, and utilize recycling techniques, land treatment, new or 
improved methods of waste treatment management for municipal and 
industrial waste (discharged into municipal systens) and the confined 
disposal of pollutants, so that pollutants will not migrate to cause 
water or other environmental pollution, have been fully studied and 
evaluated by the applicant taking into account section 201 (d) of this 
Act and taking into account and allowing to the extent practicable the 
more efficient use of energy and resources. 

(6) The Administrator shall not make grants from funds authorized 
for any fiscal year beginning after September 30, 1978, to any State, 
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municipality, or intermunicipal or interstate agency for the erection, 
building, acquisition, alteration, remodeling, improvement, or extension 
of treatment works unless the grant applicant has satisfactorily 
demonstrated to the Administrator that the applicant has analyzed the 
potential recreation and open space opportunities in the planning of 
the proposed treatment works. 

(h) A grant may be made under this section to construct 
a privately owned treatment works serving one or more principal 
residences or small commercial establishments constructed prior to, 
and inhabited on" the date of enactment of this subsection where the 
Administrator finds that--

(1) a public body otherwise eligible for a grant under subsection 
(9) of this section has applied on behalf of a number of such units 
and certified that public ownership of such works is not feasible; 

(2) such public body has entered into an agreement with the 
Administrator which guarantees that such treatment works will be 
properly operated and maintained and will comply with all other 
requirements of section 204 of this Act and includes a system of 
charges to assure that each recipient of waste treatment services 
under such a grant will pay its proportionate share of the cost of 
operation and maintenance (including replacement); and 

(3) the total cost and environmental impact of providing waste 
treatment services to such residences or commercial establishments 
will be less than the cost of providing a system of collection and 
central treatment of such wastes. 

In the case of any treatment works assisted under this subsection 
serving commercial users any such agreement under paragraph (2) shall 
make provision for the payment to the United States by the commercial 
users of the treatment works of that portion of the cost of construc
tion of such works which is applicable to the treatment of commercial 
wastes to the extent attributable to the Federal share of the cost 
of construction. 

(i) The Administrator shall encourage waste treatment 
management methods, processes, and techniques which will reduce 
total energy requirements. 

(j) The Administrator is authorized to make a grant for 
any treatment works utilizing processes and techniques meeting the 
guidelines promulgated under section 304 (d) (3) of this Act, if the 
Admnistrator determines it is in the public interest and if in the 
cost effectiveness study made of the construction grant application 
for the purpose of evaluating alternative treatment works, the life 
cycle cost of the treatment works for which the grant is to be made 
does not exceed the life cycle cost of the most effective alternative 
by more than 15 per centum. 
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Federal Share 

Sec. 202. (a) (1) The amount of any grant for treatment works 
made under this Act from funds authorized for any fiscal year beginning 
after June 30~ 1971~ shall be 75 per centum of the cost of construction 
thereof (as approved by the Administrator). Any grant (other than for 
reimbursement) made prior to the date of enactment of the Federal 
Water Pollution Control Act Amendemtns of 1972 from any funds authorized 
for any fiscal year beginning after June 30, 1971, shall~ upon the 
request of the applicant~ be increased to the applicable percentage 
under this section. 

(2) The amount of any grant made after September 30, 1978~ and 
before October 1, 1981, for any eligible treatment works or significant 
portion thereof utilizing innovative or alternative wastewater treat
ment processes and techniques referred to in section 201 (g) (5) shall 
be 85 per centum of the cost of construction thereof. No grant shall 
be made under this paragraph for construction of a treatment works in 
any State unless the proportion of the State contribution to the non
Federal share of construction costs for all treatment works in such 
State receiving a grant under this paragraph is the same as or greater 
than the proportion of the State contribution (if any) to the non
Federal share of construction costs for all treatment works receiving 
grants in such State under paragraph (1) of this subsection. 

(3) In addition to any grant made pursuant to paragraph (2) of 
this subsection, the Administrator is authorized to make a grant to 
fund all of the costs of the modification or replacement of any 
facilities constructed with a grant made pursuant to paragraph (2) if 
the Administrator finds that such facilities have not met design per
formance specifications unless such failure is attributable to negligence 
on the part of any person and if such failure has significantly increased 
capital or operating and maintenance expenditures. 

(4) For the purposes of this section, the term "eligible treatment 
works ll means those treatment works in each State which meet the re
quirements of section 201 (g) (5) of this Act and which can be fully 
funded from funds available for such purpose in such State in the 
fiscal years ending September 30~ 1979, September 30, 1980, and September 
30, 1981. Such term does not include collector sewers, interceptors, 
storm or sanitary sewers or the separation thereof, or major sewer 
rehabilitation. 

(b) The amount of the grant for any project approved by 
the Administrator after January 1, 1971, and before July 1, 1971, for 
the construction of treatment works, the actual erection, building or 
acquisition of which was not commenced prior to July 1~ 1971, shall, 
upon the request of the applicant, be increased to the applicable per
centage under subsection (a) of this section for grants for treatment 
works from funds for fiscal years beginning after June 30, 1971, with 
respect to the cost of such actual erection, building, or acquisition. 
Such increased amount shall be paid from any funds allocated to the 
State in which the treatment works is located without regard to the 
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fiscal year for which such finds were authorized. Such increased 
amount shall be paid for such project only if--

(1) a sewage collection system that is a part of the same total 
waste treatment system as the treatment works for which such grant was 
approved is under construction or is to be constructed for use in con
junction with such treatment works, and if the cost of such sewage 
collection system exceeds the cost of such treatment works, and 

(2) the State water pollution control agency or other appropriate 
State authority certifies that the quantity of available ground water 
will be insufficient, inadequate, or unsuitable for public use, 
including the ecological preservation and recreational use of surface 
water bodies, unless effluents from publicly owned treatment works 
after adequate treatment are returned to the ground water consistent 
with acceptable technological standards. 

Plans, Specifications, Estimates, 
and Payments 

Sec. 203. (a) Each applicant for a grant shall submit to the 
Administrator for his approval, plans, specifications, and estimates 
for each proposed project for the construction of treatment works 
for which a grant is applied for under section 201 (g) (1) from funds 
allotted to the State under section 205 and which otherwise meets the 
requirements of this Act. The Admnistrator shall act upon such plans, 
specifications, and estimates as soon as practicable after the same 
have been submitted, and his approval of any such plans, specifications, 
and estimates shall be deemed a contractual obligation of the United 
States for the payment of its proportional contribution to such 
project. In the case of a treatment works that has an estimated total 
cost of $2,000,000 or less (as determined by the Administrator), and 
the population of the applicant municipality is twenty-five thousand 
or less (according to the most recent United States census), upon 
completion of an approved facility plan, a single grant may be 
awarded for the combined Federal share of the cost of preparing con
struction plans and specifications, and the building and erection of 
the treatment works. If any State is found by the Administrator to 
have unusually high costs of construction, the Administrator may 
authorize a single grant under the preceding sentence where the 
estimated total cost of the treatment works does not exceed $3,000,000. 

(b) The Administrator shall, from time to time as the 
work progresses, make payments to the recipient of a grant for costs 
of construction incurred on a project. These payments shall at no time 
exceed the Federal share of the cost of construction incurred to the 
date of the voucher covering such payment plus the Federal share of 
the value of the materials which have been stockpiled in the vicinity 
of such construction in conformity to plans and specifications for 
the project. 

(c) After completion of a project and approval of the final 
voucher by the Administrator, he shall payout of the appropriate sums 
the unpaid balance of the Federal share payable on account of such project. 

E-I-29 
5478 



(d) Nothing in this Act shall be construed to require, 
or to authorize the Administrator to require, that grants under this 
Act for construction of treatment works be made only for projects 
which are operable units usable for sewage collection, transportation, 
storage, waste treatment, or for similar purposes without additional 
construction. 

(e) At the request of a grantee under this title, the 
Administrator is authorized to provide technical and legal assistance 
in the administration and enforcement of any contract in connection 
with treatment works assisted under this title, and to intervene in 
any civil action involving the enforcement of such a contract. 

Limitations and Conditions 

Sec. 204. (a) Before approving grants for any project for any 
treatment works under section 201 (g) (I) the Administrator shall 
determine--

(1) that such works are included in any applicable areawide waste 
treatment.management plan developed under section 208 of this Act; 

(2) that such works are in conformity with any applicable State 
plan under section 303 (e) of this Act; 

(3) that such works have been certified by the appropriate State 
water pollution control agency as entitled to priority over such other 
works in the State in accordance with any applicable State plan under 
section 303 (e) of this Act, except that any priority list developed 
pursuant to section 303 (e) (3) (H) may be modified by such State 
in accordance with regulations promulgated by the Administrator to give 
higher priority for grants for the Federal share of the cost of pre
paring construction drawings and specifications for any treatment works 
utilizing processes and techniques meeting the guidelines promulgated 
under section 304 (d) (3) of this Act and for grants for the combined 
Federal share of the cost of preparing construction drawings and 
specifications and the building and erection of any treatment works 
meeting the requirements of the next to the last sentence of section 
203 (a) of this Act which utilizes processes and techniques meeting 
the guidelines promulgated under section 304 (d) (3) of this Act; 

(4) that the applicant proposing to construct such works agrees 
to pay the non-Federal costs of such works and has made adequate pro
visions satisfactory to the Administrator for assuring proper and 
efficient operation, including the employment of trained management 
and operations personnel, and the maintenance of such works in accordance 
with a plan of operation approved by the State water pollution control 
agency or, as appropriate, the interstate agency, after construction 
thereof; 

(5) that the size and capacity of such works relate directly to 
the needs to be served by such works, including sufficient reserve 
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capacity. The amount of reserve capacity provided shall be approved 
by the Administrator on the basis of a comparison of the cost of 
constructing such reserves as a part of the works to be funded and 
the anticipated cost of providing expanded capacity at a date 
when such capacity will be required after taking into account, in 
accordance with regulations promulgated by the Administrator, efforts 
to reduce total flow of sewage and unnecessary water consumption. .The 
amount of reserve capacity eligible for a grant under this title shall 
be determined by the Administrator taking into account the projected 
population and associated commercial and industrial establishments 
w1chin the jurisdiction of the applicant to be served by such treatment 
works as identified in an approved facilities plan, an areawide plan 
under section 208; or an applicable municipal master plan of develop
ment. For the purpose of this paragraph, section 208, and any such 
plan, projected population shall be determined on the basis of the 
latest information available from the United States Department of 
Commerce or from the States as the Administrator, by regulation, 
determines appropriate; 

(6) that no specification for bids in connection with such works 
shall be written in such a manner as to contain proprietary, exclusionary, 
or discriminatory requirements other than those based on performance, 
unless such requirements are necessary to test or demonstrate a specific 
thing or to provide for necessary interchangeability of parts and 
equipment, or at least two brand names or trade names of comparable 
quality or utility are listed and are followed by the words "or equal II. 

(b) (1) Notwithstanding any other provision of this 
title, the Administrator shall not approve any grant for any treatment 
works under section 201 (g) (1) after March 1, 1973, unless he shall 
first have determined that the applicant (A) has adopted or will adopt 
a system of charges to assure that each recipient of waste treatment 
services within the applicant's jurisdiction, as determined by the 
Administrator, will pay its proportionate share (except as otherwise 
provided in this paragraph) of the costs of operation and maintenance 
(including replacement) of anywaste treatment services provided by 
the applicant; (B) has made provision for the payment to such applicant 
by the industrial users of the treatment works, of that portion of the 
cost of construction of such treatment works (as determined by the 
Administrator) which is allocable to the treatment of such industrial 
wastes to the extent attributable to the Federal share of the cost 
of construction (which such portion, in the discretion of the applicant, 
may be recovered from industrial users of the total waste treatment 
system as distinguished from the treatment works for which the grant 
is made); and (C) has legal, institutional, managerial, and financial 
capability to insure adequate construction, operation, and maintenance 
of treatment works throughout the applicant's jurisdiction, as deter
mined by the Administrator. In any case where an applicant vJhich, 
as of the date of enactment of this sentence, uses a system of dedicated 
ad valorem taxes and the Administrator determines that the applicant 
has a system of charges which results in the distribution of operation 
and maintenance costs for treatment works within the applicant's juris
diction, to each user class, in proportion to the contribution to the 
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total cost of operation and maintenance of such works by each user class 
(taking into account total waste water loading of such works, the 
constituent elements of the waste, and other appropriate factors) and 
such applicant is otherwise in compliance with clause (A) of this 
paragraph with respect to each industrial user, tnen such dedicated ad 
valorem tax system shall be deemed to be the user charge system meeting 
the requirements of clause (A) of this paragraph for the residential 
user class and such small non-residential user classes as defined by 
the Administrator. In defining small non-residential users, the Admin
istrator shall consider the volume of wastes discharged into the 
treatment works by such users and the constituent elements of such wastes 
as well as such other factors as he deems appropriate. 

(2) The Administrator shall, within one hundred and eighty days 
after the date of enactment of the Federal Water Pollution Control 
Act Amendments of 1972, and after consultation with appropriate State, 
interstate, municipal, and intermunicipal agencies, issue guidelines 
applicable to payment of waste treatment costs by industrial and non
industrial recipients of waste treatment services which shall establish 
(A) classes of users of such services, including categories of industrial 
users; (B) criteria against which to determine the adequacy of charges 
imposed on classes and categories of users reflecting all factors that 
influence the cost of waste treatment, including strength, volume, and 
delivery flow rate characteristics of waste; and (C) model systems and 
rates of user charges typical of various treatment works serving 
municipal-industrial communities. 

(3) The grantee shall retain an amount of the revenues derived 
from the payment of costs by industrial users of waste treatment services, 
to the extent costs are attributable to the Federal share of elgible 
project costs provided pursuant to this title as determined by the 
Administrator, equal to (A) the amount of the non-Federal cost of such 
project paid by the grantee plus (B) the amount, determined in accord
ance with regulations promulgated by the Administrator, necessary for 
the administrative costs associated with the requirement of paragraph 
(1) (8) of this subsection and future expansion and reconstruction of 
the project, except that such retained amount shall not exceed 50 per 
centum of such revenues from such project. All revenues from such 
project not retained by the grantee shall be deposited by the Admin
istrator in the Treasury as miscellaneous receipts. That portion of 
the revenues retained by the grantee attributable to clause (B) of 
the first sentence of this paragraph, together with any interest thereon 
shall be used solely for the purposes of future expansion and recon
struction of the project. Notwithstanding paragraph (1) (B) of this 
subsection, subject to the approval of the Administrator, a grantee 
that received a grant prior to the enactment of the Clean Water Act 
of 1977 may reduce the amounts required to be paid to such grantee by 
any industrial user of waste treatment services under such paragraph, 
if such grantee requires such industrial user to adopt other means of 
reducing the demand for waste treatment services through reduction in 
the total flow of sewage or unnecessary water consumption, in propor
tion to such reduction as determined in accordance with regulations 
promulgated by the Administrator. 
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(4) Approval by the Administrator of a grant to an interstate 
agency established by interstate compact for any treatment works shall 
satisfy any other requirement that such works be authorized by Act of 
Congress. 

(5) A system of charges which meets the requirement of clause (A) 
of paragraph (1) of this subsection may be based on something other 
than metering the sewage or water supply flow of residential recipients 
of waste treatment services, including ad valorem taxes. If the system 
of charges is based on something other than metering the Administrator 
~nall require (A) the applicant to establish a system by which mainten
ance of the treatment works; and (8) the applicant to establish a 
procedure under which the residential user will be notified as to 
that portion of his total payment which will be allocated to the costs 
of the waste treatment services. 

(6) The Administrator is authorized to exempt from the requirement 
of paragraph (1) (8) of this subsection any industrial user with a 
flow into such treatment works per day equivalent to twenty-five 
thousand gallons or less per day of sanitary waste, if such industrial 
user does not introduce into such treatment works any pollutant which 
interferes or is incompatible with, or contaminates or reduces the 
utility of the sludge of such works. 

Allotment 

Sec. 205. (a) Sums authorized to be appropriated by section 207 
for each fiscal year beginning after June 30, 1972, and before September 
30, 1977, shall be allotted by the Administrator not later than the 
January 1st immediately preceding the beginning of the fiscal year for 
which authorized, except that the allotment for fiscal year 1973 shall 
be made not later than 30 days after the date of enactment of the 
Federal Water Pollution Control Act Amendments of 1972. Such sums 
shall be allotted among the States by the Administrator in accordance 
with regulations promulgated by him, in the ratio that the estimated 
cost of constructing all needed publicly owned treatment works in 
each State bears to the estimated cost of construction of all needed 
publicly owned treatment works in all of the States. For the fiscal 
years ending June 30, 1973, and June 30, 1974, such ratio shall be 
determined on the basis of the table III of House Public Works Com
mittee Print No. 92-50. 

For the fiscal year ending June 30, 1975, such ratio shall be deter
mined one-half on the basis of table I of House Public Works Committee 
Print Numbered 93-28 and one-half on the basis of table II of such 
print, except that no State shall receive an allotment less than that 
which it received for the fiscal year ending June 30, 1972, as set 
forth in table III of such print. Allotments for fiscal years which 
begin after the fiscal year ending June 30, 1975 shall be made only in 
accordance with a revised cost estimate made and submitted to Congress 
in accordance with section 516 (b) of this Act and only after such re
vised cost estimate shall have been approved by law specifically 
enacted hereafter. 
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(b) (1) Any sums allotted to a State under subsection 
(a) shall be available for obligation under section 203 on and after 
the date of such allotment. Such sums shall continue available for 
obligation in such State for a period of one year after the close of 
the fiscal year for which such sums are authorized. Any amount so 
allotted which are not obligated by the end of such one-year period 
shall be immediately reallotted by the Administrator, in accordance with 
regulations promulgated by him, generally on the basis of the ratio used 
in making the last allotment of sums under this section. Such reallotted 
sums shall be added to the last allotments made to the States. Any 
sum made available to a State by reallotment under this sUbsection 
shall be in addition to any funds otherwise allotted to such State for 
grants under this title during any fiscal year. 

(2) Any sums which have been obligated under section 203 and which 
are released by the payment of the final voucher for the project shall 
be immediately credited to the State to which such sums were last allotted. 
Such released sums shall be added to the amounts last allotted to such 
State and shall be immediately available for obligation in the same 
manner and to the same extent as such last allotment. 

(c) Sums authorized to be appropriated pursuant to section 
207 for the fiscal years during the period beginning October 1, 1977, 
and ending September 30, 1981, shall be allotted for each such year by 
the Administrator not later than the tenth day which begins after the 
date of enactment of the Clean Water Act of 1977. Notwithstanding any 
other provision of law, sums authorized for the fiscal years ending 
September 30, 1978, September 30, 1979, September 30, 1981, shall be 
allotted in accordance with table 3 of Committee Print Numbered 95-30 
of the Committee on Public Works and Transportation of the House of 
Representatives. 

(d) Sums allotted to the States for a fiscal year shall 
remain available for obligation for the fiscal year for which authorized 
and for the period of the next succeeding twelve months. The amount 
of any allotment not obligated by the end of such twenty-four-month 
period shall be immediately reallotted by the Administrator on the 
basis of the same ratio as applicable to sums allotted for the then 
current fiscal year, except that none of the funds reallotted by the 
Administrator for fiscal year 1978 and for fiscal years thereafter shall 
be allotted to any State which failed to obligate any of the funds 
being reallotted. Any sum made available to a State by reallotment 
under this subsection shall be in addition to any funds otherwise 
allotted to such State for grants under this title during any fiscal year. 

(e) For the fiscal years 1978, 1979, 1980, and 1981, 
no State shall receive less than one-half of 1 per centum of the total 
allotment under subsection (c) of this section, except that in the case 
of Guam, Virgin Islands, American Samoa, and the Trust Territories not 
more than thirty-three one-hundredths of 1 per centum on the aggregate 
shall be allotted to all four of these jurisdictions. For the purpose 
of carrying out this subsection there are authorized to be appropriated, 
subject to such amounts as are provided in appropriation Acts, not to 
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exceed $75,000,000 for each of fiscal years 1978, 1979, 1980, and 
1981. If for any fiscal year the amount appropriated under authority 
of this subsection is less than the amount necessary to carry out this 
subsection, the amount each State receives under this subsection for 
such year shall bear the same ratio to the amount such State would 
have received under this subsection in such year if the amount necessary 
to carry it out had been appropriated as the amount appropriated for 
such year bears to the amount necessary to carry out this subsection 
for such year. 

(f) Notwithstanding any other provision of this section, 
sums made available between January 1, 1975, and March 1, 1975, by 
the Administrator for obligation shall be available for obligation until 
September 30, 1978. 

(g) (1) The Administrator is authorized to reserve 
each fiscal year not to exceed 2 per centum of the allotment made to 
each State under this section on or after October 1, 1977, or 
$400,000 whichever amount is the greater. Sums so reserved shall be 
available for making grants to such State under paragraph (2) of 
this subsection for the same period as sums are available from such 
allotment under subsection (d) of this section, and any. such grant 
shall be available for obligation only during such period. Any grant 
made from sums reserved under this subsection which has not been 
obligated by the end of the period for which available shall be added 
to the amount last allotted to such State under this section and shall 
be immediately available for obligation in the same manner and to the 
same extent as such last allotment. 

(2) The Administrator is authorized to grant to any State from 
amounts reserved to such State under this subsection, the reasonable 
costs of administering any aspects of sections 201, 203, 204, and 212 
of this Act the responsibility for administration of which the Admin
istrator has delegated to such State. The Administrator may increase 
such grant to take into account the reasonable costs of administering 
an approved program under section 402 or 404, administering a state
wide waste treatment management planning program under section 208 (b) 
(4), and managing waste treatment construction grants for small com
munities. 

(h) The Administrator shall set aside from funds authorized 
for each fiscal year beginning on or after October 1, 1978, four per 
centum of the sums allotted to any State with a rural population of 
25 per centum or more of the total population of such State, as deter
mined by the Bureau of the Census. The Administrator may set aside 
no more than four per centum of the sums allotted to any other State 
for which the Governor requests such action. Such sums shall be avail
able only for alternatives to conventional sewage treatment works for 
municipalities having a population of three thousand five hundred or 
less, or for the highly dispersed sections of larger municipalities, 
as defined by the Administrator. 
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(i) Not less than one-half of one per centum of funds 
allotted to a State for each of the fiscal years ending September 30, 
1979, September 30, 1980, and September 30, 1981, under subsection 
(a) of this section shall be expended only for increasing the Federal 
share of grants for construction of treatments works utilizing in
novative processes and techniques from 75 per centum to 85 per centum 
pursuant to section 202 (a) (2) of this Act. Including the expenditures 
authorized by the preceding sentence, a total of two per centum of 
the funds allotted to a State for each of the fiscal years ending 
September 30, 1979, September 30, 1980, and September 30, 1981, under 
subsection (a) of this section shall be expended only for increasing 
grants for construction of treatment works from 75 per centum to 
85 per centum pursuant to section 202 (a) (2) of this Act. 

Reimbursement and Advanced 
Construction 

Sec. 206. (a) Any publicly owned treatment works in a State on 
which construction was initiated after June 30, 1966, but before July 
1, 1973, which was approved by the appropriate State water pollution 
control agency and which the Administrator finds meets the require~ 
ments of section 8 of this Act in effect at the time of the initiation 
of construction shall be reimbursed a total amount equal to the difference 
between the amount of Federal financial assistance, if any, received 
under such section 8 for such project and 50 per centum of the cost 
of such project, or 55 per centum of the project cost where the Admin
istrator also determines that such treatment works was constructed in 
conformity with a comprehensive metropolitan treatment plan as described 
in section 8 (f) of the Federal Water Pollution Control Act as in 
effect immediately prior to the date of enactment of the Federal Water 
Pollution Control Act Amendments of 1972. Nothing in this subsection 
shall result in any such works receiving Federal grants from all 
sources in excess of 80 per centum of the cost of such project. 

(b) Any publicly owned treatment works constructed with 
or eligible for Federal financial assistance under this Act in a State 
between June 30, 1956, and June 30, 1966, which was approved by the 
State water pollution control agency and which the Administrator finds 
meets the requirements of section 8 of this Act prior to the date of 
enactment of the Federal Water Pollution Control Act Amendments of 1972 
but which was constructed without assistance under such section 8 or 
which received such assistance in an amount less than 30 per centum 
of the cost of such project shall qualify for payments and reimburse
ment of State or local funds used for such project from sums allotted 
to such State under this section in an amount which shall not exceed 
the difference between the amount of such assistance, if any, received 
for such project and 30 per centum of the cost of such project. 

. (c) No publicly owned treatment works shall receive any 
payment or reimbursement under SUbsection (a) or (b) of this section 
unless an application for such assistance is filed with the Administrator 
within the one year period which begins on the date of enactment of 
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the Federal Water Pollution Control Act Amendments of 1972. Any 
application filed within such one year period may be revised from 
time to time, as may be necessary. 

(d) The Administrator shall allocate to each qualified 
project under subsection (a) of this section each fiscal year for 
which funds are appropriated under subsection (e) of this section an 
amount which bears the same ratio to the unpaid balance of the reim
bursement due such project as the total of such funds for such year 
b~ars to the total unpaid balance of reimbursement due all such approved 
pinjects on the date of enactment of such appropriations. The 
Administrator shall allocate to each qualified project under subsection 
(b) of this section each fiscal year for which funds are appropriated 
under subsection (e) of this section an amount which bears the same 
ratio to the unpaid balance of the reimbursement due all such approved 
projects on the date of enactment of such appropriation. 

(e) There is authorized to be appropriated to carry out 
subsection (a) of this section not to exceed $2,600,000,000 and to 
carry out subsection (b) of this section, not to exceed $750,000,000. 
The authorizations contained in this subsection shall be the sole 
source of funds for reimbursements authorized by this section. 

(f) (1) In any case where all funds allotted to a State 
under this title have been obligated under section 203 of this Act, 
and there is construction of any treatment work project without the 
aid of Federal funds and in accordance with all procedures and all 
requirements applicable to treatment works projects, except those 
procedures and requirements which limit construction of projects to 
those constructed with the aid of previously allotted Federal funds, 
the Administrator, upon his approval of an application made under this 
subsection therefor, is authorized to pay the Federal share of the cost 
of construction of such project when additional funds are allotted to 
the State under this title if prior to the construction of the project 
the Administrator approves plans, specifications, and estimates there
for in the same manner as other treatment works projects. The Admin
istrator may not approve an application under this subsection unless 
an authorization is in effect for the future fiscal year for which 
the application requests payment, which authorization will insure such 
payment without exceeding the State's expected allotment from such 
authorization. 

(2) In determining the allotment for any fiscal year under this 
title, any treatment works project constructed in accordance with 
this section and without the aid of Federal funds shall not be con
sidered completed until an application under the provisions of this 
subsection with respect to such project has been approved by the 
Administrator, or the availability of funds from which the project 
is eligible for reimbursement has expired, whichever occurs first. 
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Authorization 

Sec. 207. There is authorized to be appropriated to carry out this 
title, other than sections 206 (e), 208 and 209, for the fiscal year 
ending June 30, 1973, not to exceed $5,000,000,000, for the fiscal year 
ending June 30, 1974, not to exceed $6,000,000,000, and for the fiscal 
year ending June 30, 1975, not to exceed $7,000,000,000) and, subject 
to such amounts as are provided in appropriation Acts, for the fiscal 
year ending September 30, 1977, $1,000,000,000 for the fiscal year 
ending September 30, 1978, $4,500,000,000 and for the fiscal years 
ending September 30, 1979, September 30, 1980, September 30, 1981, 
and September 30, 1982,· not to exceed $5,000,000,000 per fiscal year. 

Areawide Waste Treatment 
Management 

Sec. 208. (a) For the purpose of encouraging and facilitating the 
development and implementation of areawide waste treatment management 
plans--

(1) The Administrator, within ninety days after the date of enact
ment of this Act and after consultation with appropriate Federal, 
State, and local authorities, shall by regulation publish guidelines 
for the identification of those areas which, as a result of urban
industrial concentrations or other factors, have substantial water 
quality control problems. 

(2) The Governor of each State, within sixty days after publication 
of the guidelines, issued pursuant to paragraph (1) of this SUbsection, 
shall identify each area within the State which, as a result of urban
industrial concentrations or other factors, has substantial wa.ter quality 
control problems. Not later than one hundred and twenty days following 
such identification and after consultation with appropriate elected 
and other officials of local governments having jurisdiction in such 
areas, the Governor shall designate (A) the boundaries of each such area, 
and (8) a single representative organization, including elected 
officials from local governments or their designees, capable of develop
ing effective areawide waste treatment management plans for such area. 
The Governor may in the same manner at any later time identify any 
additional area (or modify an existing area) for which he determines 
areawide waste treatment management to be appropriate, designate the 
boundaries of such area, and designate an organization capable of 
developing effective areawide \t/aste treatment management plans for such 
area. 

(3) With respect to any area which, pursuant to the guidelines 
published under paragraph (1) of this subsection, is located in two 
or more States, the Governors of the respective States shall consult 
and cooperate in carrying out the provisions of paragraph (2), with 
a view toward designating the boundaries of the interstate area having 
common water quality control problems and for which areawide waste 
treatment management plans would be mos~ effective, and toward 
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designating, within one hundred and eighty days after publication of 
guidelines issued pursuant to paragraph (1) of this subsection, of a 
single representative organization capable of developing effective 
areawide waste treatment management plans for such area. 

(4) If a Governor does not act, either by deSignating or determining 
not to make a designation under paragraph (2) of this subsection, 
within the time required by such paragraph, or if, in the case of an 
interstate area, the Governors of the States involved do not designate 
a planning organization within the time required by paragraph (3) 
of this subsection, the chief elected officials of local governments 
within an area may by agreement designate (A) the boundaries for such 
an area, and (8) a single representative organization including elected 
officials from such local governments, or their designees, capable 
of developing an areawide waste treatment management plan for such area. 

(5) Exiting regional agencies may be designated under paragraphs 
(2), (3), and (4) of this subsection. 

(6) The State shall act as a planning agency for all portions of 
such State which are not designated under paragraphs (2), (3), or (4) 
of this subsection. 

(7) Designations under this subsection shall be subject to the 
approval of the Administrator. 

(b) (I) (A) Not later than one year after the date of 
designation of any organization under subsection (a) of this section 
such organizations shall have in dperation a continuing areawide 
waste treatment management planning process consistent with section 
201 of this Act. Plans prepared in accordance with this process shall 
contain alternatives for waste treatment management, and be applicable 
to all wastes generated within the area involved. The initial plan 
prepared in accordance with such process shall be certified by the 
Governor and submitted to the Administrator not later than two years 
after the planning process is in operation. 

(B) For any agency designated after 1975 under subsection (a) 
of this section and for all portions of a State for which the State is 
required'to act as the planning ageDcy in accordance with subsection 
(a) (6), the initial plan prepared in accordance with such process 
shall be certified by the Governor and submitted to the Administrator 
not later than three years after the receipt of the initial grant award 
authorized under subsection (f) of this section. 

(2) Any plan prepared under such process shall include, but not be 
limited to--

(A) the identification of treatment works necessary to meet 
the anticipated municipal and industrial waste treatment needs of the 
area over a twenty-year period, annually updated (including an analysis 
of alternative waste treatment systems), including any requirements for 
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the acquisitionofland for treatment purposes; the necessary waste water 
collection and urban storm water runoff systems; and a program to 
provide the necessary financial arrangements for the development of such 
treatment works, and an identification of open space and recreation 
opportunities that can be expected to result from improved water quality, 
including consideration of potential use of lands associated with treat
ment works and increased access to water-based recreation; 

(B) the establishment of construction priorities for such treat
ment works and time schedules for the initiation and completion of all 
treatment works; 

(C) the establishment of a regulatory program to--

(i) implement the waste treatment management requirements 
of section 201 (c), 

(ii) regulate the location, modification, and construction 
of any facilities within such area which may result in any discharge 
in such area, and 

(iii) assure that any industrial or commercial waste 
discharged into any treatment works in such area meet applicable 
pretreatment requirements; 

(0) the identification of those agencies necessary to construct, 
operate, and maintain all facilities required by the plan and otherwise 
to carry out the plan; 

(E) the identification of the measures necessary to carry out 
the plan (including financing), the period of time necessary to carry 
out the plan, the costs of carrying out the plan within such time, and 
the economic, social, and environmental impact of carrying out the 
plan within such time; 

(F) a process to (i) identify, if appropriate, agriculturally 
·and silviculturally related nonpoint sources of pollution, including 
return flows from irrigated agriculture, and their cumulative effects, 
runoff from manure disposal areas, and from land used for livestock and 
crop production, and (ii) set forth procedures and methods (including 
land use requirements) to control to the extent feasible such sources; 

(G) a process of (i) identify, if appropriate, mine-related 
sources of pollution including new, current, and abandoned surface and 
underground mine runoff, and (ii) set forth procedures and methods 
(including land use requirements) to control to the extent feasible 
such sources; 

(H) a process to (i) identify construction activity related 
sources of pollution, and (ii) set forth procedures and methods 
(including land use requirements) to control to the extent feasible 
such sources; 
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(I) a process to (i) identify, if appropriate, salt water 
intrusion into rivers, lakes, and estuaries resulting from reduction 
of fresh water flow from any cause, including irrigation, obstruction, 
ground water extraction, and diversion, and (ii) set forth procedures 
and methods to control such intrusion to the extent feasible where 
such procedures and methods are otherwise a part of the waste treatment 
management plan; 

(J) a process to control the disposition of all residual 
waste generated in such area which could affect water quality; and 

(K) a process to control the disposal of pollutants on land 
or in subsurface excavations within such area to protect ground and 
surface water quality. 

(3) Areawide waste treatment management plans shall be certified 
annually by the Governor or his designee (or Governors or their 
designees, where more than one State is involved) as being consistent 
with applicable basin plans and such areawide waste treatment manage
ment plans shall be submitted to the Administrator for his approval. 

(4) (A) Whenever the Governor of any State determines (and 
notifies the Administrator) that consistency with a statewide regulatory 
program under section 303 so requires, the requirements of clauses 
(F) through (K) of paragraph (2) of this subsection shall be developed 
and submitted by the Governor to the Administrator for approval for 
application to a class or category of activity throughout each State. 

(B) Any program submitted under subparagraph (A) of this 
paragraph which, in whole or in part, is to control the discharge or 
other placement of dredged or fill material into the navigable waters 
shall include the following: 

(i) a consultation process which includes the State 
agency with ,primary jurisdiction over fish and wildlife resources, 

(ii) a process to identify and manage the discharge or . 
other placement of dredged or fill material which adversely affects 
navigable waters, which shall complement and be coordinated with a 
State program under section 404 conducted pursuant to this Act, 

(iii) a process to assure that any activity conducted 
pursuant to a best management practice will comply with the guidelines 
established under section 404 (b) (1), and sections 307 and 403 of this 
Act, 

(iv) a process to assure that any activity conducted 
pursuant to a best management practice can be terminated or modified 
for cause including, but not limited to, the following: 

(I) violation of any condition of the best manage-
ment practice; 
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(II) change in any activity that requires either a 
temporary or permanent reduction or elimination of the discharge pursuant 
to the best management practice. 

(v) a process to assure continued coordination with 
Federal and Federal-State water-related planning and reviewing processes, 
including the National Wetlands Inventory. 

(e) If the Governor of a State obtains approval from the 
Administrator of a statewide regulatory program which meets the require
ments of subparagraph (B) of this paragraph and if such State is. 
administering a permit program under section 404 of this Act, no person 
shall be required to obtain an individual permit pursuant to such 
section, or to comply with a general permit issued pursuant to such 
section, with respect to any appropriate activity within such State 
for which a best management practice has been approved by the Adminis
trator under the program approved by the Administrator pursuant to 
thi s paragraph. 

(D) (i) Whenever the Administrator determines after public 
hearing that a State is not administering a program approved under 
this section in accordance with the requirements of this section, 
the Administrator shall so notify the State, and if appropriate corrective 
action is not taken within a reasonable time, not to exceed ninety 
days, the Administrator shall withdraw approval of such program. 
The Administrator shall not withdraw approval of any such program 
unless he shall first have notified the State, and made public, in 
writing, the reasons for such withdrawal. 

(ii) In the case of a State with a program submitted 
and approved under this paragraph, the Administrator shall withdraw 
approval of such program under this subparagraph only for a substantial 
failure of the State to administer its program in accordance with 
the requirements of this paragraph. 

(c) (1) The Governor of each State, in consultation 
with the planning agency designated under subsection (a) of this 
section, at the time a plan is submitted to the Administrator, shall 
designate one or more waste treatment management agencies (which may 
be an existing or newly created local, regional or State agency or 
potential subdivision) for each area ~esignated under subsection (a) 
of this section and submit such designations to the Administrator. 

(2) The Administrator shall accept any such designation, unless, 
within 120 days of such designation, he finds that the designated 
management agency (or agencies) does not have adequate authority--

(A) to carry out appropriate portions of an areawide waste 
treatment management plan developed under subsection (b) of this section; 

(B) to manage effectively waste treatment works and related 
facilities serving such area in conformance with any plan required by 
subsection (b) of this section; 
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(C) directly or by contract, to design and construct new 
works, and to operate and maintain new and existing works as required 
by any plan developed pursuant to subsection (b) of this section; 

(0) to accept and utilize grant, or other funds from any 
source, for waste treatment management purposes; 

(E) to raise revenues, including the assessment of waste 
treatment charges; 

(F) to incur short- and long-term indebtedness; 

(G) to assure in implementation of an areawide waste treat
ment management plan that each participating community pays its 
proportionate share of treatment costs; 

(H) to refuse to receive any wastes from any municipality 
or subdivision thereof, which does not comply with any provisions of 
an approved plan under this section applicable to such area; and 

(1) to accept for treatment industrial wastes. 

(d) After a waste treatment management agency having 
the authority required by sUbsection (c) has been designated under 
such subsection for an area and a plan for such area has been approved 
under subsection (b) of this section, the Administrator shall not 
make any grant for construction of a publicly owned treatment works 
under section 201 (g) (I) within such area except to such designated 
agency and for works in conformity· with such plan. 

(e) No permit under section 402 of this Act shall be 
issued for any point source which is in conflict with a plan approved 
pursuant to subsection (b) of this section. 

(f) (I) The Administrator shall make grants to any 
agency designated under subsection (a) of this section for payment 
of the reasonable costs of developing and operating a continuing 
areawide waste treatment management planning process under subsection 
(b) of this section. 

(2) For the two-year period beginning on the date the first grant 
is made under paragraph (I) of this sUbsection to an agency, if such 
first grant is made before October 1, 1977, the amount of each such 
grant to such agency shall be 100 per centum of the costs of develop
ing and operating a continuing areawide waste treatment management 
planning process under subsection (b) of this section, and thereafter 
the amount granted to such agency shall not exceed 75 per centum 
of such costs in each succeeding one-year period. In the case of 
any other grant made to an agency under such paragraph (1) of this 
subsection, the amount of such grant shall not exceed 75 per centum 
of the costs of developing and operating a continuing areawide 
waste treatment management planning process in any year. 
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(3) Each applicant for a grant under this subsection shall submit 
to the Administrator for his approval each proposal for which a grant 
is applied for under this subsection. The Administrator shall act 
upon such proposal as soon as practicable after it has been submitted, 
and his approval of that proposal shall be deemed a contractual obli
gation of the United States for the payment of its contribution to such 
proposal, subject to such amounts as are provided in appropriation 
Acts. There is authorized to be appropriated to carry out this sub
section not to exceed $50,000,000 for the fiscal year ending June 30, 
1973, not to exceed $100,000,000 for the fiscal year ending June 30, 
1974, and not to exceed $150,000,000 per fiscal y~ar for the fiscal 
years ending June 30, 1975, September 30, 1977, September 30, 1978, 
September 30, 1979, and September 30, 1980. 

(g) The Administrator is authorized, upon request of the 
Governor or the designated planning agency, and without reimburse
ment, to consult with, and provide technical assistance to, any agency 
designated under subsection (a) of this section in the development 
of areawide waste treatment management plans under subsection (b) of 
this section. 

(h) (1) The Secretary of the Army, acting through the 
Chief of Engineers, in cooperation with the Administrator is authorized 
and directed, upon request of the Governor or the designated planning 
organization, to consult with, and provide technical assistance to, 
any agency designed under subsection (a) of this section in developing 
and operating a continuing areawide waste treatment management planning 
process under subsection (b) of this section. 

(2) There is authorized to be appropriated to the Secretary of the 
Army, to carry out this subsection, not to exceed $50,000,000 per fiscal 
year for the fiscal years ending June 30, 1973, and June 30, 1974. 

(i) (1) The Secretary of the Interior, acting through 
the Director of the United States Fish and Wildlife Service, shall, 
upon request of the Governor of a State, and without reimbursement, 
provide technical assistance to such State in developing a statewide 
program for submission to the Administrator under subsection (b) (4) 
(B) of this section and in implementing such program after its approval. 

(2) There is authorized to be appropriated to the Secretary of 
the Interior $6,000,000 to complete the National Wetlands Inventory 
of the United States, by December 31, 1981, and to provide information 
from such Inventory to States as it becomes available to assist such 
States in the development and operation of programs under this Act. 

(j) (1) The Secretary of Agriculture, with the concur
rence of the Administrator, and acting through the Soil Conservation 
Service and such other agencies of the Department of Agriculture as 
the Secretary may designate, is authorized and directed to establish 
and administer a program to enter into contracts of not less than 
five years nor more than ten years with owners and operators having 
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control of rural land for the purpose of installing and maintaining 
measures incorporating best management practices to control nonpoint 
source pollution for improved water quality in those States or areas 
for which the Administrator has approved a plan under subsection 
(b) of this section where the practices to which the contracts apply 
are certified by the management agency designated under subsection 
(c) (1) of this section to be consistent with such plans and will 
result in improved water quality. Such contracts may be entered into 
during the period ending not later than September 30, 1988. Under 
such contracts the landowner or operator shall agree--

(i) to effectuate a plan approved by a soil conservation 
district, where one exists, under this section for his farm, ranch, 
or other land substantially in accordance with the schedule outlined 
therein unless any requirement thereof is waived or modified by the 
Secretary; 

(ii) to forfeit all rights to further payments or grants 
under the contract and refund to·the United States all payments and 
grants received thereunder, with interest, upon his violation of the 
contract at any stage during the time he has control of the land if 
the Secretary, after considering the recommendations of the soil 
conservation district where one exists, and the Administrator, 
determines that such violation is of such a nature as to warrant 
termination of the contract, or to make refunds or accept such payment 
adjustments as the Secretary may deem appropriate if he determines 
that the violation by the owner or operator does not warrant termina
tion of the contract; 

(iii) upon transfer of his right and interest in the farm, 
ranch, or other land during the contract period to forfeit all 
rights to further payments or grants under the contract and refund 
to the United States all payments or grants received thereunder, with 
interest, unless the transferee of any such land agrees with the 
Secretary to assume all obligations of the contract; 

(iv) not to adopt any practice specified by the Secretary 
on the advice of the Administrator in the contract as a practice 
which would tend to defeat the purposes of the contract; 

(v) to such additional provisions as the Secretary determines 
are desirable and includes in the contract to effectuate the purposes 
of the program or to facilitate the practical administration of the 
program. 

(2) In return for such agreement by the landowner or operator the 
Secretary shall agree to provide technical assistance and share the 
cost of carrying out those conservation practices and measures set 
forth in the contract for which he determines that cost sharing is 
appropriate and in the public interest and which are approved for 
cost sharing by the agency designated to implement the plan developed 
under subsection (b) of this section. The portion of such cost 
(including labor) to be shared shall be that part which the Secretary 
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determines is necessary and appropriate to effectuate the installation 
of the water quality management practices and measures under the contract, 
but not to exceed 50 per centum of the total cost of the measures 
set forth in the contract; except the Secretary may increase the 
matching cost share where he determines that (1) the main benefits 
to be derived from the measures are related to improving offsite 
water quality, and (2) the matching share requirement would place a 
burden on the landowner which would probably prevent him from par
ticipating in the program. 

(3) The Secretary may terminate any contract with a landowner 
or operator by mutual agreement with ·the owner or operator if the 
Secretary determines that such termination would be in the public 
interest, and may agree to such modification of contracts previously 
entered into as he may determi.ne to be desirable to carry out the 
purposes of the program or facilitate the practical administration 
thereof or tn accomplish equitable treatment with respect to other 
conservation, land use, or water quality programs. 

(4) In providing assistance under this subsection the Secretary 
will give priority to those areas and sources that have the most 
significant effect upon water quality. Additional investigations or 
plans may be made, where necessary, to supplement approved water 
quality management plans, in order to determine priorities. 

(5) The Secretary shall, where practicable, enter into agreements 
with soil conservation districts, State soil and water conservation 
agencies, or State water quality agencies to administer all or part 
of the program established in this subsection under regulations 
developed by the Secretary. Such agreements shall provide for the 
submission of such reports as the Secretary deems necessary, and 
for payment by the United States of such portion of the costs incurred 
in the administration of the program as the Secretary may deem appro
priate. 

(6) The contracts under this subsection shall be entered into 
only in areas where the management agency designated under subsection 
(c) (1) of this section assures an adequate level of participation by 
owners and operators having control of rural land in such areas. 
Within such areas the lO.cal soil conservation district, where one 
exists, together with the Secretary of Agriculture, will determine 
the priority of assistance among individual landowners and operators 
to assure that the most critical water quality problems are addressed. 

(7) The Secretary, in consultation with the Administrator and 
subject to section 304 (k) of this Act, shall, not later than September 
30, 1978, promulgate regulations for carrying out this sUbsection 
and for support and cooperation with other Federal and non-Federal 
agencies for implementation of this subsection. 

(8) This program shall not be used to authorize or finance projects 
that would otherwise be eligible for assistance under the terms of 
Public Law 83-566. 
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(9) There are hereby authorized to be appropriated to the Secretary 
of Agriculture $200,000,000 for fiscal year 1979 and $400,000,000 for 
fiscal year 1980, to carry out this subsection. The program authorized 
under this subsection shall be in addition to, and not in substitution 
of, other programs in such area authorized by this or any other public 
1 aWe . 

Basin Planning 

Sec. 209. (a) The President, acting through the Water Resources 
Council, shall, as soon as practicable, prepare a level B plan under 
the Water Resources Planning Act for all basins in the United States. 
All such plans shall be completed not later than January 1, 1980, except 
that priority in the preparation of such plans shall .be given to those 
basins and portions thereof which are within those areas designated 
under paragraphs (2), (~), and (4) of subsection (a) of section 208 of 
this Act. 

(b) The President, acting through the Water Resources 
Council, shall report annually to Congress on progress being made in 
carrying out this section. The first such report shall be submitted 
not later than January 31, 1973. 

(c) There is authorized to be appropriated to carry out 
this section not to exceed $200,000,000. 

Annual Survey 

Sec. 210. The Administrator shall annually make a survey to deter
mine the efficiency of the operation and maintenance of treatment 
works constructed with grants made under this Act, as compared to the 
efficiency planned at the time the grant was made. The results of 
such annual survey shall be included in the report required under 
section 516 (a) of this Act. 

Sewage Collection Systems 

Sec. 211. (a) No grant shall be made for a sewage collection system 
under this title unless such grant (1) is for replacement or major 
rehabilitation of an existing collection system and is necessary to 
the total integrity and performance of the waste treatment works 
servicing such community, or (2) is for a new collection system in an 
existing community with sufficient existing or planned capacity 
adequately to treat such collected sewage and is consistent with section 
201 of this Act. 

(b) If the Administrator uses population density as a 
test for determining the eligibility of a collector sewer for assist
ance it shall be only for the purpose of evaluating alternatives and 
determining the needs for such system in relation to ground or surface 
water quality impact. 

E-I-47 
S478 



(c) No grant shall be made under this title from funds 
authorized for any fiscal year during the period beginning October 1, 
1977, and ending September 30, 1982, for treatment works for control 
of pollutant discharges from separate storm sewer systems. 

Definitions 

Sec. 212. As used in this title--

(1) The term tlconstruction" means anyone or more of the following: 
preliminary planning to' determine the feasibility of treatment works, 
engineering, architectural, legal, fiscal, or economic investigations 
or studies, surveys, designs, plans, working drawings, specifications, 
procedures, or other necessary actions, erection, building, acquisition, 
alteration, remodeling, improvement, or extension of treatment works, 
or·the inspection or supervision of any of the foregoing items. 

(2) (A) The term "treatment works" means any devices and systems 
used in the storage, treatment, recycling, and reclamation of municipal 
sewage or industrial wastes of a liquid nature to implement section 
201 of tili s Act, or necessary to recycle- or reuse water at the most 
economical cost over the estima~ed life of the works, including 
intercepting sewers, outfall se~ers, sewage collection systems, 
pumping, power, and other equipment, and·their appurtenances; extensions, 
improvements, remodeling, additions, and alterations thereof; elements 
essential to provide a reliable recycled supply such as standby treat
ment units and clear well facilities; and any works, including site 
acquisition of the land that will be an integral part of the treatment 
process (including land use for the storage of treated-wastewater in 
land treatment systems pri-or to land application) or is used for 
ultimate disposal of residues resulting from such treatment. 

(8) In addition to the definition contained in subparagraph 
(A) of this paragraph, "treatment \'1orksll means any other method or 
system for preventing, abating, reducing, storing, treating, separating, 
or disposing of municipal waste, including storm water runoff, or in
dustrial waste, including waste in combined storm water and sanitary 
sewer systems. Any application for construction grants which includes 
wholly or in part such methods or systems shall, in accordance with 
guidelines published by the Administrator pursuant to subparagraph 
(C) of this paragraph, contain adequate data and analysis demonstrating 
such proposal to be, over the life of such works, the most cost efficient 
alternative to comply with sections 301 or 302 of this Act, or the re
quirements of section 201 of this Act. 

(C) For the purposes of subparagraph (8) of this paragraph, 
the Administrator shall, within one hundred and eighty days after the 
date of enactment of this title, publ ish and thereafter revise no less 
often than annually, guidelines for the evaluation of methods, includ
ing cost effective analysis, described in subparagraph (8) of this 
paragraph. 
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(3) The term IIreplacementll as used in this title means those 
expenditures for obtaining and installing equipment, accessories, or 
appurtenances during the useful life of the treatment works necessary 
to maintain the capacity and performance for which such works are 
designed and constructed. 

Loan Guarantees for Construction 
of Treatment Works 

Sec. 213. (a) Subject to the conditions of this section and to such 
terms and conditions as the Administrator determines to be necessary 
to carry out the purposes of this title, the Administrator is author
ized to guarantee, and to make commitments to guarantee, the principal 
and interest (including interest accruing between the date of default 
and the date of the payment in full of the guarantee) of any loan, 
obligation, or participation therein of any State, municipality, or 
intermunicipal or interstate agency issued directly and exclusively to 
the Federal financing Bank to finance that part of the cost of any 
grant-eligible project for the construction of publicly owned treat-
ment works not paid for with Federal financial assistance under this 
title (other than this section), which project the Administrator has 
determined to be eligible for such financial assistance under this title, 
including, but not limited to, projects eligible for reimbursement 
under section 206 of this title. 

(b) No guarantee, or commitment to make a guarantee~ 
may be made pursuant to this section--

(1) unless the Administrator certifies that the issuing body is 
unable to obtain on reasonable terms sufficient credit to finance 
its actual needs without such guarantee; and 

(2) unless the Administrator determines that there is a reasonable 
assurance of repayment of the loan, obligation, or participation therein. 

A determination of whether financing is available at reasonable 
rates shall be made by the Secretary of the Treasury with relation
ship to the current average yield on outstanding marketable obliga
tions of municipalities of comparable maturity. 

(c) The Administrator is authorized to charge reasonable 
fees for the investigation of an application for a guarantee and for 
the issuance of a commitment to make a guarantee. 

(d) The Administrator, in determining whether there is 
a reasonable assurance of repayment, may require a commitment which 
would apply to such repayment. Such commitment may include, but not 
be limited to, (1) all or any portion of the funds retained by such 
grantee under section 204 (b) (3) of this act, and (2) any funds re
ceived by such grantee from the amounts appropriated under section 
206 of this Act. 
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Public Information 

Sec. 214. The Administrator shall develop and operate within one 
year of the date of enactment of this section, a continuing program of 
public information and education on recycling and reuse of wastewater 
(including sludge), the use of land treatment, and methods for the 
reduction of wastewater volume. 

Requirements for American Materials 

Sec. 215. Notwithstanding any other provision of law, no grant for 
which application is made after February 1, 1978, shall be made under 
this title for any treatment works unless only such unmanufactured 
articles, materials, and supplies as have been mined or produced in 
the United States, and only such manufactured articles, materials, and 
supplies as have been manufactured in the United States, substantially 
all from articles, materials, or supplies mined, produced, or manu
factured, as the case may be, in the United States will be used in 
such treatment works. This section shall not apply in any case where 
the Administrator determines, based upon those factors the Administrator 
deems relevant, including the available resources of the agency, it 
to be inconsistent with the public interest (including multilateral 
government procurement agreements) or the cost to be unreasonable, or 
if articles, materials, or supplies of the class or kind to be used or 
the articles, material, or supplies from which they are manufactured 
are not mined, produced, or manufactured, as the case may be, in the 
United States in sufficient and reasonably available commercial 
quantities and of a satisfactory quality. 

Determination of Priority 

Sec. 216. Notwithstanding any other provision of this Act, the 
determination of the priority to be given each category of projects 
for construction of publicly owned treatment works within each State 
shall be made solely by that State, except that if the Administrator, 
after a public hearing, determines that a specific project will not 
result in compliance with the enforceable requirements of this Act, 
such project shall be removed from the State's priority list and such 
State shall submit a revised priority list. These categories shall 
include, but not be limited to (A) secondary treatment, (B) more 
stringent treatment, (C) infiltration-in-flow correction, (D) major 
sewer system rehabilitation, (E) new collector sewers and appurtenances, 
(F) new interceptors and appurtenances, and (G) correction of combined 
sewer overflows. Not less than 25 per centum of funds allocated to 
a State in any fiscal year under this title for construction of publicly 
owned treatment works in such State shall be obligated for those types 
of projects referred to in clauses (D), (E), (F), and (G) of this 
section, if such projects are on such State's priority list for that 
year and are otherwise eligible for funding in that fiscal year. 
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Cost-Effectiveness Guidelines 

Sec. 217. Any guidelines for cost-effectiveness analysis published 
by the Administrator under this title shall provide for the identifi
cation and selection of cost effective alternatives to comply with 
the objective and goals of this Act and sections 201 (b), 201 (d), 
201 (g) (2) (A), and 301 (b) (2) (B) of this Act. 

Title III - Standards and Enforcement 

Effluent Limitations 

Sec. 301. (a) Except as in compliance with this section and sections 
302, 306, 307, 318, 402, and 404 of this Act, the discharge of any 
pollutant by any person shall be unlawful. 

(b) In order to carry out the objective of this Act there 
shall be achieved--

(1) (A) not later than July 1, 1977, effluent limitations for 
point sources, other than publicly owned treatment works, (i) which 
shall require the application of the best practicable control technology 
currently available as defined by the Administrator pursuant to section 
304 (b) of this Act, or (ii) in the case of a discharge into a publicly 
owned treatment works which meets the requirements of subparagraph (B) 
of this paragraph, which shall require compliance with any applicable 
pretreatment requirements and any requirements under section 307 of 
this Act; and 

(B) for publicly owned treatment works in existence on July 
1, 1977, or approved pursuant to section 203 of this Act prior to June 
30, 1974 (for which construction must be completed within four years 
of approval), effluent limitations based upon secondary treatment as 
defined by the Administrator pursuant to section 304 (d) (1) of this 
Act; or 

(C) not later than July 1, 1977, any more stringent limitation, 
including those necessary to meet water quality standards, treatment 
standards, or schedule of compliance, established pursuant to any 
State law or regulations, (under authority preserved by section 510) 
or any other Federal law or regulation, or required to implement any 
applicable water quality standard established pursuant to this Act. 

(2) (A) for pollutants identified in subparagraphs (C), (D), and 
(F) of this paragraph, effluent limitations for categories and classes 
of point sources, other than publicly owned treatment works, which 
(i) shall require application of the best available technology economic
ally achievable for such category or class, which will result in reason
able further progress toward the national goal of eliminating the 
discharge of all pollutants, as determined in accordance with regulations 
issued by the Administrator pursuant to section 304 (b) (2) of this Act, 
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which such effluent limitations shall require the elimination of dis
charges of all pollutants if the Administrator finds, on the basis of 
information available to him (including information developed pursuant 
to section 315), that such elimination is technologically and economic
ally achievable for category or class of point sources as determined 
in accordance with regulations issued by the Administrator pursuant 
to section 304 (b) (2) of this Act or (ii) in the case of the intro
duction of a pollutant into a publicly owned treatment works which 
meets the requirements of subparagraph (b) of this paragraph, shall 
require compliance with any applicable pretreatment requirements and 
any other requirement under section 307 of this Act; 

(8) not later than July 1, 1983, compliance by all publicly 
owned treatment works with the requirements set forth in section 201 
(g) (2) (A) of this Act; 

(C) not later than July 1, 1984, with respect to all toxic 
pollutants referred to in table I of Committee Print Number 95-30 of 
the Committee on Public Works and Transportation of the House of 
Representatives compliance with effluent limitations in accordance 
wi th subparagraph (A) of thi s paragraph;' 

(D) for all toxic pollutants listed under paragraph (1) of 
subsection (a) of section 307 of this Act which are not referred to in 
subparagraph (C) of this paragraph compliance with effluent limitation 
in accordance with subparagraph (A) of this paragraph not later than 
three years after the date such limitations are established. 

(E) not later than July 1, 1984~ effluent limitations for 
categories and classes of point sources, other than publicly owned 
treatment works, which in'the caSe of pollutants identified pursuant 
to section 304 (a) (4) of this Act shall require application of the 
best conventional pollutant control technology as determined in accord
ance with regulations issued by the Administrator pursuant to section 
304 (b) (4) of this Act; and 

(F) for all pollutants (other than those subject to subparagraphs 
(C), (D), or (E) of this paragraph) compliance with effluent limitations 
in accordance with subparagraph (A) of this paragraph not later than 
3 years after the date such limitations are established, or not later 
than July 1, 1984, whichever is later, but in no case later than July 
1, 1987. 

(c) The Administrator may modify the requirements of sub
section (b) (2) (A) of this section with respect to any point source 
for which a permit application is filed after July 1, 1977, upon a 
showing by the owner or operator of such point source satisfactory to 
the Administrator that such modified requirements (1) will represent 
the maximum use of technology within the economic capability of the 
owner or operator; and (2) will result in reasonable further progress 
toward the elimination of the discharge of pollutants. 
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(d) Any effluent limitation required by paragraph (2) 
of subsection (b) of this section shall be reviewed at least every 
five years and, if appropriate, revised pursuant to the procedure 
established under such paragraph. 

(e) Effluent limitations established pursuant to this 
section or section 302 of this Act shall be applied to all point 
sources of discharge of pollutants in accordance with the provisions 
of this Act. 

(f) Notwithstanding any other provisions of this Act 
it shall be unlawful to discharge any radiological, chemical, or bio
logical warfare agent or high-level radioactive waste into the 
navigable waters. 

(g) (1) The Administrator, with the concurrence of the 
State, shall modify the requirements of subsection (b) (2) (A) of 
this section with respect to the discharge of any pollutant (other 
than pollutants identified pursuant to section 304 (a) (4) of this Act, 
toxic pollutants subject to section 307 (a) of this Act, and the thermal 
component of discharges from any point source upon a showing by the 
owner or operator of such point source satisfactory to the Administrator 
that--

(A) such modified requirements will result at a minimum in 
compliance with the requirements of subsection (b) (1) (A) or (C) of 
this section, whichever is applicable; 

(B) such modified requirements will not result in any addition
al requirements on any other point or nonpoint'source; and 

(C) such modification will not interfere with the attainment 
of maintenance of that water quality which shall assure protection of 
public water supplies, and the protection and propagation of a balanced 
population of shellfish, fish, and wildlife, and allow recreational 
activities, in and on the water and such modification will not result 
in the discharge of pollutants in quantities which may reasonably be 
anticipated to pose an unacceptable risk to human health or the environ
ment because of bioaccumulation, persistency in the environment, acute 
toxicity, chroni.c toxicity (including carcinogenicity, mutagenicity or 
teratogenicity), or synergistic propensities. 

(2) If an owner or operator of a point source applies for a modifi
cation under this sUbsection with respect to the discharge of any pol
lutant, such owner or operator shall be eligible to apply for modification 
under subsection (c) of this section with respect to such pollutant 
only during the same time-period as he is eligible to apply for a 
modification under this subsection. 

(h) The Administrator, with the concurrence of the State, 
may issue a permit under section 402 which modifies the requirements 
of subsection (b) (1) (8) of this section with respect to the discharge 
of any pollutant in an existing discharge from a publicly owned treatment 
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works into marine waters, if the applicant demonstrates to the satis
faction of the Administrator that--

(1) there is an applicable water quality standard specific to the 
pollutant for which the modification is requested, which has been 
identified under section 304 (a) (6) of this Act; 

(2) such modified requirements will not interfere with the attain
ment or maintenance of that water quality which assures protection of 
public water supplies and protection and propagation of a balanced, 
indigenous population of shellfish, fish and wildlife, and allows rec
reational activities, in an on the water; 

(3) the applicant has established a system for monitoring the 
impact of such discharge on a representative sample of aquatic biota, 
to the extent practicable; 

(4) such modified requirements will not result in any additional 
requirements on any other point or nonpoint source; 

(5) all applicable pretreatment requ'irements for sources introducing 
waste into such treatment works will be enforced; 

(6) to the extent practicable, the applicant has established a 
schedule of activities designed to eliminate the entrance of toxic 
pollutants from nonindustrial sources into such treatment works; 

(7) there will be no new or substantially increased discharges 
from the point source of the pollutant to which the modification applies 
above that volume of discharge specified in the permit; 

(8) any funds available to the owner of such treatment works under 
title II of this Act will be used to achieve the degree of effluent 
reduction required by section 201 (b) and (g) (2) (A) or to carry out 
the requirements of this subsection. 

For the purposes of this subsection the phrase lithe discharge of 
any pollutant into marine waters" refers to a discharge into deep waters 
of the territorial sea or the waters of the contiguous lone, or into 
saline estuarine waters where there is strong tidal movement and other 
hydrological and geological characteristics which the Administrator 
determines necessary to allow compliance with paragraph (2) of this 
subsection, and section 101 (a) (2) of this Act. 

(i) (1) Where construction is required in order for a 
planned or existing publicly owned treatment works to achieve limitations 
under subsection (b) (1) (B) or (b) (1) (C) of this section, but (A) 
construction cannot be completed within the time required in such sub
section, or (B) the United States has failed to make financial assis
tance under this Act available in ti'me to achieve such limitations by 
the time specified in such subsection, the owner or operator of such 
treatment works may request the Administrator (or if appropriate the 
State) to issue a permit pursuant to section 402 of this Act or to modify 
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a permit issued pursuant to that section to extend such time for 
compliance. Any such request shall be filed with the Administrator (or 
if appropriate the State) within 180 days after the date of enactment 
of this subsection. The Administrator (or if appropriate the State) 
may grant such request and issue or modify such a permit, which shall 
contain a schedule of compliance for the publicly owned treatment 
works based on the earliest date by which such financial assistance 
will be available from the United States and construction can be 
completed, but in no event later than July I, 1983, and shall contain 
such other terms and conditions, including those necessary to carry 
out subsections (b) through (g) of section 201 of this Act, section 
307 of this Act, and such interim effluent limitations applicable to 
that treatment works as the Administrator determines are necessary to 
carry out the provisions of this Act. 

(2) (A) Where a point source (other than a publicly owned treat
ment works) will not achieve the requirements of subsections (b) (I) 
(A) and (b) (I) (C) of this section and--

(i) if a permit issued prior to July 1, 1977, to such 
point source is based upon a discharge into a publicly owned treatment 
works; or 

(ii) if such point source (other than a publicly owned 
treatment works) had before July 1, 1977, a contract (enforceable 
against such point source) to discharge into a publicly owned treat
ment works; or 

(iii) if either an application made before July 1, 1977, 
for a construction grant under this Act for a publicly owned treatment 
works, or engineering or architectural plans or working drawings made 
before July 1, 1977, for a publicly owned treatment works, show that 
such point source was to discharge into such publicly owned treatment 
works is presently unable to accept such discharge without construction, 
and in the case of a discharge to an existing publicly owned treatment 
works, such treatment works has an extension pursuant to paragraph (I) 
of this subsection, the owner or operator of such point source may 
request the Administrator (or if appropriate the State) to issue or 
modify such a permit pursuant to such section 402 to extend such time 
for compliance. Any such request shall be filed with the Administrator 
(or if appropriate the State) within 180 days after the date of 
enactment of this subsection or the filing of a request by the appro
priate publicly owned treatment works under paragraph (1) of this sub
section, whichever is later. If the Administrator (or if appropriate 
the State) finds that the owner or operator of such point source has 
acted in good faith, he may grant such request and issue or modify 
such a permit, which shall contain a schedule of compliance for the 
point source to achieve the requirements of subsections (b) (1) (A) 
and (C) of this section and shall contain such other terms and conditions, 
including pretreatment and interim effluent limitations and water 
conservation requirements applicable to that point source, as the 
Administrator determines are necessary to carry out the provisions of 
this Act. 
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(8) No time moaification granted by the Administrator (or if 
appropriate the State) pursuant to paragraph (2) (A) of this subsection 
shall extend beyond the earliest date practicable for compliance or 
beyond the date of any extension granted to the appropriate publicly 
owned treatment works pursuant to paragraph (1) of this subsection, but 
in no event shall it extend beyond July 1,1983; and no-such time modifi
cation shall be granted unless (i) the publicly owned treatment works 
will be in operation and available to the point source before July 1, 
1983, and will meet the requirements to subsections (b) (1) (B) and 
(C) of this section after receiving the discharge from that point source; 
and (i i) the poi nt source and the- pub 1 i ely owned treatment works have 
entered into an enforceable contract requiring the point source to 
discharge into the publicly owned treatment works, the owner or operator 
of such point source to pay the costs required under section 204 of 
this Act, and the publicly owned treatment works to accept the discharge 
from the point source; and (iii) the permit for such point source 
requires point source to meet all requirements under section 307 (a) 
and (b) during the period of such time modification. 

(j) (1) Any application filed under this section for a 
modification of the provisions of-~ 

(A) subsection (b) (1) (B) under sUbsection (h) of this section 
shall be filed not later than 270 days after the date of enactment of 
the Clean Water Act of 1977; 

(B) subsection (b) (2) (A) as it applies to pollutants identi
fied in subsection (b) (2) (F) shall be filed not later than 270 
days after the date of promulgation of an applicable effluent guideline 
under section 304 or not later than 270 days after the ·date of enact
ment of the Clean Water Act of 1977, whichever is later. 

(2) Any application for a modification filed under subsection (g) 
of this section shall not operate to stay any requirement under this 
Act, unless in the judgment of the Administrator such a stay or the 
modification sought will not result in the discharge of pollutants in 
quantities which may reasonably be anticipated to pose an unacceptable 
risk to human health or the environment because of bioaccumulation, 
persistency in the environment, acute toxicity, chronic toxicity (including 
carcinogenicity, mutagenicity or teratogenicity), or synergistic 
propensities, and that there is a substantial likelihood that the 
applicant will succeed on the merits of such application. In the case 
of an application filed under subsection (g) of this section, the 
Administrator may condition any stay granted under this paragraph on 
requiring the filing ofa bond or other appropriate security to assure 
timely compliance with the requirements from which a modification is 
sought. 

(k) In the case of any facility subject to a permit under 
section 402 which proposes to comply with the requirements of subsection 
(b) (2) (A) of this section by replacing existing production capacity 
with an innovative production process which will result in an effluent 
reduction Significantly greater than that required by the limitation 

E-I-56 
5478 



otherwise applicable to such facility and moves toward the national 
goal of eliminating the discharge of all pollutants, or with the 
installation of an innovative control technique that has a substantial 
likelihood for enabling the facility to comply with the applicable 
effluent limitation by achieving a significantly greater effluent 
reduction than that required by the applicable effluent limitation and 
moves toward the national goal of eliminating the discharge of all 
pollutants, or by achieving the required reduction with an innovative 
system that has the potential for significantly lower costs than 
the systems which have been determined by the Administrator to be 
economically achievable, the Administrator (or the State with an 
approved program under section 402, in consultation with the Adminis
trator) may establish a date for compliance under subsection (b) (2) 
(A) of this section no later than July 1, 1987, if it is also deter
mined that such innovative system has the potential for industrywide 
application. 

(1) The Administrator may not modify any requirement of 
this section as it applies to any specific pollutant which is on the 
toxic pollutant list under section 307 (a) (I) of this Act. 

Water Quality Related 
Effluent Limitations 

Sec. 302. {a} Whenever, in the judgment of the Administrator dis
charges of pollutants from a point source or group of point sources, 
with the application of effluent limitations required under section 
301 (b) (2) of this Act, would interfere with the attainment or 
maintenance of that water quality in a specific portion of the navigable 
waters which ~hall assure protection of public water supplies, agri
cultural and industrial uses, and the protection and propagation of a 
balanced population of shellfish, fish and wildlife, and allow rec
reationalactivities in an on the water, effluent limitations (including 
alternative effluent control strategies) for such point source or 
sources shall be established which can reasonably be expected to 
contribute to the attainment or maintenance of such water quality. 

(b) (1) Prior" to establishment of any effluent 
limitations pursuant to subsection (a) of this section, the Adminis
trator shall issue notice of intent to establish such limitation and 
within ninety days of such notice hold a public hearing to determine 
the relationship of the economic and social costs of achieving any 
such limitation or limitations, including any economic or social 
dislocation in the affected community or communities, to the social 
and economic benefits to be obtained (including the attainment of the 
objective of this Act) and to determine whether or not such effluent 
limitations can be implemented with available technology or other 
alternative control strategies. 

(2) If a person affected by such limitation demonstrates at such 
hearing that (whether or not suc~ technology or other available control 
strategies are available) there is no reasonable relationship between 
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the economic and social costs and the benefits to be obtained (including 
attainment of the objective of this Act), such limitation shall not 
become effective and the Administrator shall adjust- such limitation as 
it applies to such person. 

(c) The establishment of effluent limitations under this 
section shall not operate to delay the application of any effluent 
limitation established under section 301 of this Act. 

Water Quality Standards and 
Implementation Plans 

Sec. 303. (a) (1) In order to carry out the purpose of this Act, 
any water quality standard applicable to interstate waters which was 
adopted by any State and submitted to, and approved by, or is awaiting· 
approval by, the Administrator pursuant to this Act as in effect 
immediately prior to the date of enactment of the Federal Water 
Pollution Control Act Amendments of 1972, shall remain in effect unless 
the Admi ni strat~r determi ned that such standard is not cons i stent wi th 
the applicable requirements of this Act as in effect immediately prior 
to the date of enactment of the Federal Water Pollution Control Act 
Amendments of 1972. If the Administrator makes such a determination he 
shall, within three months after the date of enactment of the Federal 
Water Pollution Gontrol Act Amendments of 1972, notify the State and 
specify the changes needed to ineet such requirements. If such changes 
are not adopted by the State within ninety days after the date of such 
notification, the Administrator shall promulgate such changes in 
accordance with subsection (b) of this section. 

(2) Any State which, before the date of enactment of the Federal 
Water Pollution Control Act Amendments of 1972, has adopted pursuant 
to its own law, water quality standards applicable to intrastate waters 
shall submit such standards to the Administrator within thirty days 
after the date of enactment of the Federal Water Pollution Control 
Act Amendments of 1972. Each such standard shall remain in effect, in 
the same manner and to the same extent as any other water quality 
standard established under this Act as in effect irrmediately prior 
to the date of enactment of the Federal Water Pollution Control Act 
Amendments of 1972. If the Administrator makes such a determination 
he shall not later than the one hundred and twentieth day after the 
date of submission of such standards, not'ify the State and specify the 
changes needed to meet such requirements. If such changes are not 
adopted by the State within ninety days after such notification, the 
Administrator shall promulgate such changes in accordance with subsection 
(b) of this section. 

(3) (A) Any State which prior to the date of enactment of the 
Federal Water Pollution Control Act Amendments of 1972 has not adopted 
pursuant to its own laws water qualitj standards applicable to intrastate 
waters shall, not later than one hundred and eighty days after the date 
of enactment of the Federal Water Pollution Control Act Amendments of 
1972, adopt and submit such standards to the Administrator. 
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(B) If the Administrator determines that any such standards are 
consistent with the applicable requirements of this Act as in effect 
immediately prior to the date of enactment of the Federal Water Pollution 
Control Act Amendments of 1972, he shall approve such standards. 

(C) If the Administrator determines that any such standards 
are not consistent with the applicable requirements of this Act as in 
effect immediately prior to the date of enactment of the Federal Water 
Pollution Control Act Amendments of 1972, he shall, not later than the 
n-inetieth day after the date of submission of such standards, notify 
the State and specify the changes to meet such requirements. If such 
changes are not adopted by the State within ninety days after the date 
of notification, the Administrator shall promulgate such standards 
pursuant to, subsection (b) of this section. 

(b) (1) The Administrator shall promptly prepare and 
publish proposed regulations setting forth water quality standards 
for a State in accordance with the applicable requirements of this Act 
as in effect immediately prior to the date of enactment of the Federal 
Water Pollution Control Act Amendments of 1972, if--

(A) the State fails to submit water quality standards within 
the times prescribed in subsection (a) of this section, 

(B) a water quality standard submitted by such State under 
subsection (a) of this section is determined by the Administrator not 
to be consistent with the applicable requirements of subsection (a) 
of this section. 

(2) The Admi ni strator sha 11 promul gate a'ny water qual i ty standard 
published in a proposed regulation not later than one hundred and ninety 
days after the date he publishes any such proposed standard, unless 
prior to such promulgation, such State has adopted a water quality 
standard which the Administrator determines to be in accordance with 
subsection (a) of this section. 

(c) (1) The Governor of a State or the State water 
pollution control agency of such State shall from time to time (but 
at least once each three year period beginning with the date of 
enactment of the Federal Water Pollution Control Act Amendments of 
1972) hold public hearings for the purpose of reviewing applicable 
water quality standards and, as appropriate, modifying and adopting 
standards. Results of such review shall be made available to the 
Admi ni s tra tor. 

(2) Whenever the State revises or adopts a new standard, such 
revised or new standard shall be submitted to the Administrator. 
Such revised or new water quality standard shall consist of a designated 
uses of the navigable waters involved and the water quality criteria 
for such waters based upon such uses. Such standards shall be such as 
to protect the public health or welfare, enhance the quality of water 
and serve the purposes of this Act. Such standards shall be established 
taking into consideration their use and value for public water supplies, 
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propagation of fish and wildlife, recreational purposes, and agricultural, 
industrial, and other purposes, and also taking into consideration 
their use and value for navigation. 

(3) If the Administrator, within sixty days after the date of sub
mission of the revised or new standard, determines that such standard 
meets the requirements of this Act, such standard shall thereafter 
be the water quality standard for the applicable waters of that State. 
If the Administrator determines that any such revised or new standard 
is not consistent with the applicable requirements of this Act, he 
shall not later than the ninetieth day after the date of submission 
of such standard notify the State and specify the changes to meet 
such requirements. If such changes are not adopted by the State 
within ninety days after the date of notification, the Administrator 
shall promulgate such standard pursuant to paragraph (4) of this 
subsection. 

(4) The Administrator shall promptly prepare and publish proposed 
regulations setting forth a revised or newwater quality standard for 
the navigable waters involved--

(A) if a revised or new water quality standard submitted by 
such State under paragraph (3) of this subsection for such waters is 
determined by the Administrator not to be consistent with the applicable 
requirements of this Act, or 

(8) in any case where the Administrator determines that a 
revised or new standard is necessary to meet the requirements of this 
Act. 

The Administrator shall promulgate any revised or new standard 
under this paragraph not later than ninety days after he publishes 
such proposed standards, unless prior to such promulgation, such State 
has adopted a revised or new water quality standard which the Adminis
trator determines to be in accordance with this Act. 

(d) (1) (A) Each state shall identify those waters 
within its boundaries for which the effluent limitations required by 
section 301 (b) (1) (A) and section 301 (b) (1) (8) are not stringent 
enough to implement any water quality standard applicable to such 
waters. The State shall establish a priority ranking for such waters, 
taking into account the severity of the pollution and the uses to be 
made of such waters. 

(8) Each State shall identify those waters or parts thereof 
within its boundaries for which controls on thermal discharges under 
section 301 are not stringent enough to assure protection and propagation 
of a balanced indigenous population of shellfish, fish, and wildlife. 

(C) Each State shall establish for the waters identified in 
paragraph (1) (A) of this subsection~ and in accordance with the 
priority ranking, the total maximum daily load, for those pollutants 
which the Administrator identifies under section 304 (a) (2) as 
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suitable for such calculation. Such load shall be established at a level 
necessary to implement the applicable water quality standards with 
seasonal variations and a margin of safety which takes into account 
any lack of knowledge concerning the relationship between effluent 
limitations and water quality. 

(D) Each State shall estimate for the waters identified in 
paragraph (I) (D) of this subsection the total maximum daily thermal 
load required to assure protection and propagation of a balanced, 
ir,digenous population of shellfish, fish and wildlffe. Such estimates 
shall take into account the normal water temperatures, flow rates, 
seasonal variations, existing sources of heat input, and the dissipative 
capacity of the identified waters or parts thereof. Such estimates 
shall include a calculation of the maximum heat input that can be 
made into each such part and shall include a margin of safety which 
takes into account any lack of knowledge concerning the development 
of thermal water quality criteria for such protection and propagation 
in the identified waters or parts thereof. 

(2) Each State shall submit to the Administrator from time to 
time, with the first such submission not later than one hundred and 
eighty days after the date of publication of the first identification 
of pollutants under section 304 (a) (2) (D), for his approval the 
waters identified and the loads established under paragraphs (I) (A), 
(I) (B), (I) (C), and (I) (D) of this subsection. The Administrator 
shall either approve or disapprove such identification and load not 
later than thirty days after the date of submission. If the Adminis
trator disapproves such identification and load, he shall not later 
than thirty days after the date of such disapproval identify such 
waters in such State and establish such loads for such waters as he 
determines necessary to implement the water quality standards 
applicable to such waters and upon such identification and establish
mentthe State shall incorporate them into its current plan under 
subsection (e) of this section. 

(3) For the specific purpose of developing information, each State 
shall identify all waters within its boundaries which it has not 
identified under paragraph (I) (A) and (I) (B) of this subsection and 
estimate for such waters the total maximum daily load with seasonal 
variations and margins of safety, for those pollutants which the 
Administrator identifies under section 304 (a) (2) as suitable for 
such calculation and for thermal discharges, at a level that would 
assure protection and propagation of a balanced indigenous population 
of fish, shellfish and wildlife. 

(e) (I) Each State shall have a continuing planning 
process approved under paragraph (2) of this subsection which is con
sistent with this Act. 

(2) Each State shall submit not later than 120 days after the date 
of the enactment of the Water PolJution Control Amendments of 1972 to 
the Administrator for his approvai a proposed continuing planning 
process which is consistent with this Act. Not later than thirty 
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days after the date of submission of such a process the Administrator 
shall either approve or disapprove such process. The Administrator 
shall from time to time review each State's approved planning process 
for the purpose of insuring that such planning process is at all times 
consistent with this Act. The Administrator shall not approve any 
State permit program under title IV of this Act for any State which 
does not have an approved continuing planning process under this section. 

(3) The Admini~trator shall approve any continuing planning 
process submitted to him under this section which will result in plans 
for all navigable waters within such State, which include, but are 
not limited to, the following: 

(A) effluent limitations and schedules of compliance at 
least as stringent as_those required by section 301 (b) (1), section 
301 (b) (2), section 306, and section 307, and at least as stringent 
as any requirements contained in any applicable water quality standard 
in effect under authority of this section; 

(8) the_ inc;orporation of all elements of any applicable area
wide waste management plans under section 208, and applicable basin 
plans under section 209 of this Act; 

(e) total ma~imum daily load for pollutants in accordance 
with subsection (d) of this section; 

(D) procedures for revision; 

(E) adequate authority for intergovernmental cooperation; 

(F) adequate implementation, including schedules of compliance, 
for revised or new water quality standards, under subsection (c) of 
this section; 

(G) controls over the disposition of all residual waste from 
any water treatment processing; 

(H) an inventory and ranking, in order of priority, of needs 
for construction of waste treatment works required to meet the 
applicable requirements of sections 301 and 302. 

(f) Nothing in this section shall be construed to affect 
any effluent limitation, or schedule of compliance required by any 
State to be implemented prior to the dates set forth in sections 301 
(b) (1) and 301 (b) (2) nor to preclude any State from requiring 
compliance with any effluent limitation or schedule of compliance at 
dates earlier than such dates. 

(g) Water quality standards relating to heat shall be 
consistent with the requirements of section 316 of this Act. 

(h) For the purposes of this Act the term "water quality 
standards ll includes thermal water quality standards. 
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Information and Guidelines 

Sec. 304. (a) (1) The Administrator, after consultation with 
appropriate Federal and State agencies and other interested persons, 
shall develop and publish, within one year after the date of enactment 
of this title (and from time to time thereafter revise) criteria for 
water quality accurately reflecting the latest scientific knowledge 
(A) on the kind and extent of all identifiable effects on health and 
welfare including, but not limited to, plankton, fish, shellfish, 
wildlife, plant life, shorelines, beaches, esthetics, and recreation 
which may be expected from the presence of pollutants in any body of 
water, including ground water; (B) on the concentration and dispersal 
of pollutants, or their byproducts; through biological, physical, and 
chemical processes; and (C) on the effects of pollutants on biological 
community diversity, productivity, and stability, including information 
on the factors affecting rates of eutrophication and rates of organic 
and inorganic sedimentation for varying types of receiving waters. 

(2) The Administrator, after consultation with appropriate Federal 
and State agencies and other interested persons, shall develop and 
publish, within one year after the date of enactment of this title 
(and from time to time thereafter revise) information (A) on the 
factors necessary to restore and maintain the chemical, physical, and 
biological integrity of all navigable waters, ground waters, waters of 
the contiguous zone, and the oceans; (B) on the factors necessary 
for the protection and propagation of shellfish, fish, and wildlife 
for classes and categories of receivina waters and to allow recreational 
activities in and on the water; and (C) on the measurement and class
ification of water quality; and (D) for the purpose of section 303, 
on and the identification of pollutants suitable for maximum daily 
load measurement correlated with the achievement of water quality 
objectives. 

(3) Such criteria and information and revisions thereof shall be 
issued to the States and shall be published in the Federal Register 
and otherwise made available to the public. 

(4) The Administrator shall, within 90 days after the date of 
enactment of the Clean Water Act of 1977 and from time to time there
after, publish and revise as appropriate infonmation identifying 
conventional pollutants, including but not limited to, pollutants 
classified as biological oxygen demanding, suspended solids, fecal 
coliform, and pH. The thermal component of any discharge shall not 
be identified as a conventional pollutant under this paragraph. 

(5) (A) The Administrator, to the extent practicable before 
consideration of any request under section 301 (g) of this Act and 
within six months after the date of enactment of the Clean Water 
Act of 1977, shall develop and publish information on the factors 
necessary for the protection of public water supplies, and the pro
tection and propagation of a balanced population of shellfish, fish 
and wildlife, and to allow recreational activities, in and on the 
water. 
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(B) The Administrator, to the extent practicable before con
sideration of any application under section 301 (h) of this Act and 
within six months after the date of enactment of the Clean Water 
Act of 1977, shall develop and publish information on the factors 
necessary for the protection of public water supplies, and the protec
tion and propagation of a balanced indigenous population of shellfish, 
fish and wildlife, and to allow recreational activities, in and on 
the water. 

(6) The Administrator shall, within three months after enactment 
of the Cl ean t~ater Act of 1977 and annua lly thereafter, for purposes 
of section 301 (h) of this Act publish and revise as appropriate 
information identifying each water quality standard in effect under 
this Act of State law, the specific pollutants associated with such 
water quality standard, and the particular waters to which such water 
quality standard applies. 

(b) For the purpose of adopting or revising effluent 
1 imitations under this Act the Administrator shall, after consultation 
with appropriate Federal and State agencies and other interested 
persons, publish within one year of enactment of this title, regulations, 
providing guidelines for effluent limitations, and, at least annually 
therafter, revise, if appropriate, such regulations. Such regulations 
shall--

(1) (A) identify, in terms of amounts of constituents and chemical, 
physical, and biological characteristics of pollutants, the degree 
of effluent reduction attainable through the application of the best 
practicable control technology currently available for classes and 
categories of point sources (other than publicly owned treatment works); 
and 

(8) specify factors to be taken into account in determining 
the control measures and practices to be applicable to point sources 
(other than publicly owned treatment works) within such categories 
or classes. Factors relating to the assessment of best practicable 
control technology currently available to comply with subsection (b) 
(1) of section 301 of this Act shall include consideration of the 
total cost of application of technology in relation to the effluent 
reduction benefits to be achieved from such application, and shall 
also take into account the age of equipment and facilities involved, 
the process employed, the engineering aspects of the application of 
various types of control techniques, process changes, non-water quality 
environmental impact (including energy requirements), and such other 
factors as the Administrator deems appropriate; 

(2) (A) identify, in terms of amounts of constituents and chemical, 
physical, and biological characteristics of pollutants, the degree 
of effluent reduction attainable through the application of the best 
control measures and practices achievable including treatment techniques, 
procesS and procedure innovations, operating methods, and other alter
natives for classes and categories of point sources (other than 
publicly owned treatment works); and 
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(B) specify factors to be taken into account in determining 
the best measures and practices available to comply with subsection 
(b) (2) of section 301 of this Act to be applicable to any point 
source (other than publicly owned treatment works) within such cate
gories of classes. Factors relating to the assessment of best 
available technology shall take into account the age of equipment 
and facilities involved, the process employed, the engineering aspects 
of the application of various types of control techniques, process 
changes, the cost of achieving such effluent reduction, non-water 
quality environmental impact (including energy requirements), and 
such other factors as the Administrator deems appropriate; 

(3) identify control measures and practices available to eliminate 
the discharge of pollutants from categories and classes of point sources, 
taking into account the cost of achieving such elimination of the 
discharge of pollutants; and 

(4) (A) identify, in terms of amounts of constitu@nts and 
chemical, physical, and biological characteristics of pollutants, the 
degree of effluent reduction attainable through the application of the 
best conventional pollutant control technology (including measures 
and practices) for classes and categories of point sources (other 
than publicly owned treatment works); and 

(B) specify factors to be taken into account in determining 
the best conventional pollutant control technology measures and 
practices to comply with section 301 (b) (2) (E) of this Act to be 
applicable to any point source (other than publicly owned treatment 
works) within such categories or classes. Factors relating to the 
assessment of best conventional pollutant control technology (in
cluding measures and practices) shall include consideration of the 
reasonableness of the relationship between the costs of attaining a 
reduction in effluents and the effluent reduction benefits derived, 
and the comparison of the cost and level of reduction of such pollutants 
from the discharge from publ iclyowned treatment works to the cost and 
level of reduction of such pollutants from a class or category of 
industrial sources, and shall take into account the age of equipment 
and facilities involved, the process employed, the engineering aspects 
of the application of various types 'of control techniques, process 
changes, non~water quality environmental impact (including energy 
requirements), and such other factors as the Administrator deems 
appropriate. 

(c) The Administrator, after consultation, with appropri
ate Federal and State agencies and other interested persons, shall 
issue to the States and appropriate water pollution control agencies 
within 270 days after enactment of this title (and from time to time 
thereafter) information on the processes, procedures, or operating 
methods which result in the elimination or reduction of the discharge 
of pollutants to implement standards of performance under section 306 
of this Act. Such information shall include technical and other data, 
including costs, as are available on alternative methods of elimination 
or reduction of the discharge of pollutants. Such information, and 
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revisions thereof, shall be published in the Federal Register and 
otherwise shall be made available to the public. 

(d) (1) The Administrator, after consultation with 
appropriate Federal and State agencies and other interested persons, 
shall publish within sixty days after enactment of this title (and 
from time to time thereafter) information, in terms of amounts of 
constituents and chemical, physical, and biological characteristics 
of pollutants, on the degree of effluent reduction attainable through 
the application of secondary treatment. 

(2) The Administrator, after consultation with appropriate Federal 
and State agencies and other interested persons, shall publish within 
nine months after the date of enactment of this title (and from time 
to time thereafter) information on alternative waste treatment manage
ment techniques and systems available to implement section 201 of 
this Act. 

(3) The Administrator, after consultation with appropriate Federal 
and State agencies and other interested persons, shall promulgate 
within one hundred and eighty days after the date of enactment of this 
subsection guidelines for identifying and evaluating innovative and 
alternative wastewater treatment processes and techniques referred to 
in section 201 (g) (5) of this Act. 

(e) The Administrator, after consultation with appropriate 
Federal and State agencies and other interested persons, may publish 
regulations" supplemental to any effluent limitations specified under 
subsections (b) and (c) of this section for a class or category of 
point sources, for any specific pollutant which the Administrator is 
charged with a duty to regulate as a toxic or hazardous pollutant 
under section 307 (a) (1) or 311 of this Act, to control plant site 
runoff, spillage or leaks, sludge or \"laste disposal, and drainage from 
raw material storage which the Administrator determines are associated 
with or ancillary to the industrial manufacturing or treatment process 
within such class or category of point sources and may contribute 
significant amounts of such pollutants to navigable waters. Any 
applicable controls established under this subsection shall be in
cluded as a requirement for the purposes of section 301, 302, 306, 
307, or 403, as the case may be, in any permit issued to a point source 
pursuant to section 402 of this Act. 

(f) The Administrator, after consultation with appropriate 
Federal and State agencies and other interested persons, shall issue 
to appropriate Federal agencies, the States, water pollution control 
agencies, and agencies designated under section 208 of this Act, within 
one year after the effective date of this subsection (and from time 
to time thereafter) information including (I) guidelines for identifying 
and evaluating the nature and extent of nonpoint sources of pollutants, 
and (2) processes, procedures, and methods to control pollution 
resulting from--
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(A) agricultural and silvicultural activities, including run
off from fields and crop and forest lands; 

(B) mining activities, including runoff and siltation from 
new, currently operating, and abandoned surface and underground mines; 

(C) all construction activity, including runoff from the 
facilities resulting from such construction; 

(D) the disposal of pollutants in wells or in subsurface 
excavations; 

(E) salt water intrusion resulting from reductions of fresh 
water flow from any cause, including extraction of ground water, 
irrigation, obstruction, and diversion; and 

(F) changes in the movement, flow, or circulation of any 
navigable waters or ground waters, including changes caused by the 
construction of dams, levees, channels, causeways, or flow diversion 
facilities. 

Such information and revisions thereof shall be published in the 
Federal Register and otherwise made available to the public. 

(g) (1) For the purpose of assisting States in carrying 
out programs under section 402 of this Act, the Administrator shall 
publish, within one hundred and twenty days after the date of enactment 
of this title, and review at least annually thereafter and, if appro
priate, revise guidelines for pretreatment of pollutants which he 
determines are not susceptible to treatment by publicly owned treat
ment works. GU'idelines under this subsection shall be established to 
control and prevent the discharge into the navigable waters, the 
contfguouszone, or the ocean (either directly or through publicly 
owned treatment works) of any pollutant which interfers with, passes 
through, or otherwise is incompatible with such works. 

(2) When publishing guidelines under this subsection, the Admin
istratorshall designate the category or categories of treatment works 
to which the guidelines shall apply. 

(h) The Administrator shall, within one hundred and 
eighty days from the date of enactment of this title, promulgate guide
lines establishing test procedures for the analysis of pollutants that 
-shall include the factors which mtl5t be provided in any certification 
pursuant to section 401 of this Act or permit application pursuant to 
section 402 of this Act. 

(i) The Administrator shall (1) within sixty days after 
the enactment of this title promulgate guidelines for the purpose of 
establishing uniform application forms and other minimum requirements 
for the acquisition of information from owners and operators of point
sources of discharge subject to any State program under section 402 of 
this Act, and (2) within sixty days from the date of enactment of this 
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title promulgate guidelines establishing the minimum procedural and 
other elements of any State program under section 402 of this Act which 
shall include: 

(A) monitoring requirements; 

(B) reporting requirements (including procedures to make infor
mation available to the public); 

(C) enforcement provisions; and 

(D) funding, personnel qualifications, and manpower requirements 
(including a requirement that no board or body which approves permit 
applications or portions thereof shall include, as a member, any person 
who receives, or has during the previous two years received, a signifi
cant portion of his income directly or indirectly from permit holders 
or applicants for a permit). 

(j) The Administrator shall iss·ue information biennially 
on methods, procedures, and processes as may be appropriate to restore 
and enhance the quality of the Nationls publicly owned freshwater lakes. 

(k) (1) The Administrator shall enter into agreements 
with the Secretary of Agriculture, the Secretary of the Army, and the 
Secretary of the Interior, and the heads of such other departments, 
agencies, and instrumentalities of the United States as the Administrator 
determines, to provide for the maximum utilization of other Federal laws 
and programs for the purpose of achieving and maintaining water quality 
through appropriate implementation of plans approved under section 
208 of this Act. 

(2) The Administrator is authorized to transfer to the Secretary 
of Agriculture, the Secretary of the Army, and the Secretary of the 
Interior and the heads of such other departments, agencies, and 
instrumentalities of the United States as the Administrator determines, 
any funds appropriated under paragraph (3) of this subsection to supple
ment funds otherwise appropriated to programs authorized pursuant 
to any agreement under paragraph (1). 

(3) There is authorized to be appropriated to carry out the pro
visions of this subsection, $100,000,000 per fiscal year for the fiscal 
years 1979 through 1983. 

Water Quality Inventory 

Sec. 305. (a) The Administrator, in cooperation with the States 
and with the assistance of appropriate Federal agencies shall prepare 
a report to be submitted to the Congress on or before January 1, 1974, 
which shall--

(1) describe the specific quality, during 1973, with appropriate 
supplemental descriptions as shall be required to take into account 

E-I-68 
S478 



seasonal, tidal, and other variations, of all navigable waters and 
the waters of the contiguous zone; 

(2) include an inventory of all point sources of discharge (based 
on a qualitative and quantitative analysis of discharges) of pollutants, 
into all navigable waters and the waters of the contiguous zone; and 

(3) identify specifically those navigable waters, the quality of 
which--

(A) is adequate to provide for the protection and propagation 
of a balanced population of shellfish, fish, and wildlife and allow 
recreational activities in and on the water; 

(B) can reasonably be expected to attain such level by 1977 
or 1983; and 

(e) can reasonably be expected to attain such level by any 
later date. 

(b) (1) Each State shall prepare and submit to the 
Administrator by April 1, 1975, and shall bring up to the date by 
April 1, 1976, and biennially thereafter, a report which shall include--

(A) a description of the water quality of all navigable waters 
in such State during the preceding year, with appropriate supplemental 
descriptions as shall be required to take into account seasonal, tidal, 
and other variations, correlated with the quality of water required 
by the objective of this Act (as identified by the Administrator 
pursuant to criteria published under section 304 (a) of this Act) and 
the water quality described in subparagraph (B) of this paragraph; 

(B) an analysis of the extent to which all navigable waters 
of such State provide for the protection and propagation of a balanced 
population of shellfish, fish, and wildlife, and allow recreational 
activities in and on the water; 

(e) an analysis of the extent to which the elimination of the 
discharge of pollutants and a level of water· quality which provides 
for the protection and propagation of a balanced population of shell
fish, fish, and wildlife and allows recreational activities in and on 
the water, have been or will beachieved by the requirements of this 
Act, together with recOlTlTlendationsas to additional action necessary 
to achieve such objectives and for what waters such additional action 
is necessary; 

(D) an estimate of (i) the environmental impact, (ii) the 
economic and social costs necessary to achieve the objective of this 
Act in such State, (iii) the economic and social benefits of such 
achievement, and (iv) an estimate of the date of such achievement; and 

(E) a description of the nature and extent of nonpoint sources 
of pollutants, and recommendations as to the programs which must be 
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undertaken to control each category of such sources, including an esti
mate of the costs of implementing such programs. 

(2) The Administrator shall transmit such State reports, together 
with an analysis thereof, to Congress on or before October 1, 1975, 
and October 1, 1976, and biennially thereafter. 

National Standards of Performance 

Sec. 306. (a) For ~he purposes of this section: 

(1) The term "standard of performance" means a standard for the 
control of the discharge of pollutants which reflects the greatest 
degree of effluent reduction which the Administrator determines to be 
achievable through application of the best available demonstrated 
control technology, processes, operation methods, or other alternatives, 
including, where practicable, a standard permitting no discharge of 
pollutants. 

(2) The term "new source" means any source, the construction of which 
is commenced after the publication of proposed regulations prescribing 
a standard of performance under this section which will be applicable 
to such source, if such standard is thereafter promulgated in accord
ance with this~ection. 

(3) The term "source" means any building, structure, facility, or 
installation from which there is or may be the discharge of pollutants. 

(4) The term "owner or operator" means any person who owns, leases, 
operates, controls, or supervises a source. 

(5) The term "construction U means any placement, assembly, or 
installation of facilities or equipment (including contractual obliga
tions to purchase such facilities or equipment) at the premises where 
such equipment will be used, including preparation work at such premises. 

(b) (1) (A) The Administrator shall, within ninety days 
after the date of enactment of'this title publish (and from time to time 
thereafter shall revise) a list of categories of sources, which shall, 
at the minimum, include: 

pulp and paper mills; 
paperboard, builders paper and board mills; 
meat product and rendering processing; 
dairy product processing; 
grain mills; 
canned and preserved fruits and vegetables processing; 
sugar processing; 
textile mills; 
cement manufacturing; 
feedlots; 
electroplating; , 
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organic chemicals manufacturing; 
inorganic chemicals manufacturing; 
plastic and synthetic materials manufacturing; 
soap and detergent manufacturing; 
fertilizer manufacturing; 
petroleum refining; 
iron and steel manufacturing; 
nonferrous metals manufacturing; 
phosphate manufacturing; 
steam electric powerplants; 
ferroalloy manufacturing; 
leather tanning and finishing; 
glass and asbestos manufacturing; 
rubber processing; and 
timber products processing. 

(B) As soon as practicable, but in no case more than one 
year, after a category of sources is included in a list under subpara
graph (A) of this paragraph, the Administrator shall propose and 
publish regulations establishing Federal standards of performance for 
new sources wi-thin such category. The Administrator shall afford 
interested persons an opportunity for written comment on such proposed 
regulations. After considering such comments, he shall promulgate, 
within one hundred and twenty days after publication of such proposed 
regulations, such standards with such adjustments as he deems appro
priate. The Administrator shall, from time to time, as technology 
and alternatives change, revise such standards following the procedure 
required by this subsection for promulgation of such standards. 
Standards of performance, or revisions thereof, shall become effective 
upon promulgation. In establishing or revising Federal standards of 
performance for new sources under this section, the Administrator 
shall take into consideration the cost of achieving such effluent 
reduction, and any non-water quality environmental impact and energy 
requirements. 

(2) The Administrator may distinguish among classes, types, and 
sizes within categories of new sources for the purpose of establishing 
such standards and shall consider the type of process employed (in
cluding whether batch or continuous). 

(3) The provisions of this section shall apply to any new source 
owned or operated by the United States. 

(c) Each State may develop and submit to the Adminis
trator a procedure under State law for applying and enforcing standards 
of performance for new sources located in such State .. If the Adminis
trator finds that the procedure and the law of any State require the 
application and enforcement of standards of performance to at least 
the same extent as required by this section, such State is authorized 
to apply and enforce such standards of performance (except with respect 
to new sources owned or operated by the United States). 
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(d) Notwithstanding any other provision of this Act, any 
point source the construction of which is commenced after the date of 
enactment of the Federal Water Pollution Control Act Amendments of 1972 
and which is so constructed as to meet all applicable standards of per
formance during a ten-year period beginning on the date of completion 
of such construction or during the period of depreciation or amortiza
tion of such facility for the purposes of section 167 or 169 (or both) 
of the Internal Revenue Code of 1954, whichever period ends first. 

(e) After the effective date of standards of performance 
promulgated under this section, it shall be unlawful for any owner or 
operator of any new source to operate such source in violation of any 
standard of performance applicable to such source. 

Toxic and Pretreatment 
Effluent Standards 

Sec. 307. (a) (1) On and after the date of enactment of the Clean 
Water Act of 1977, the list of toxic pollutants or combination of pol
lutants subject to this Act shall consist of those toxic pollutants 
listed in table 1 of Committee Print Numbered 95-30 of the" Committee 
on Public Works and Transportation of the House of Representatives, 
and the Administrator shall publish, not later than the thirtieth 
day after the date of enactment of the Clean Water Act of 1977, that 
list. From time to time thereafter, the Administrator may revise such 
list and the Administrator is authorized to add to or remove from such 
list any pollutant. The Administrator in publishing any revised list, 
including the addition or removal of any pollutant from such list, 
shall take into account the toxicity of the pollutant, its persistence, 
degradability, the usual or potential presence of the affected organisms, 
and the nature and extent of the effect of the toxic pollutant on such 
organisms. A determination of the Administrator under this paragraph 
shall be final except that if, on judicial review, such determination 
was based on arbitrary and capricious action of the Administrator, the 
Administrator shall make are-determination. 

(2) Each toxic pollutant listed in accordance with paragraph (1) 
of this subsection shall be subject to effluent limitations resulting 
from the application of the best available technology economically 
achievable for the applicable category or class of point sources 
established in accordance with section 301 (b) (2) (A) and 304 (b) 
(2) of this Act. The Administrator, in his discretion, may publish in 
the Federal Register a proposed effluent standard (which may include 
a prohibition) establishing requirements for a toxic pollutant which, 
if an effluent limitation is applicable to a class or category of point 
sources, shall be applicable to such category or class only if such 
standard imposes more stringent requirements. Such published effluent 
standard (or prohibition) shall take into account the toxicity of the 
pollutant, its persistence, degradability, the usual or potential pre
sence of the affected organisms in any waters, the importance of the 
affected organisms and the nature and extent of the effect of the toxic 
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pollutant on such organisms, and the extent to which effective control 
is being or may be achieved under other regulatory authority. The 
Administrator shall allow a period of not less than sixty days following 
publ icaition of any such proposed effluent standard (or prohibition) 
for written comment by interested persons on such proposed standard. 
In addition, if within thirty days of publication of any such proposed 
effluent standard (or prohibition) any interested person so requests, 
the Administrator shall hold a public hearing in connection therewith. 
Such a public hearing shall provide an opportunity for oral and written 
presentations, such cross-examination as the Administrator determines 
is appropriate on disputed issues of material fact, and the trans
cription of a verbatim record which shall be available to the public. 
After consideration of such comments and any information and material 
presented ~t any public hearing held on such proposed standard or 
prohibition) the Administrator shall promulgate such standards (or 
prohibition) with such modifications as the Administrator finds are 
justified. Such promulgation by the Administrator shall be made within 
two hundred and seventy days after publication of proposed standard (or 
prohibition). Such standard (or prohibition) shall be final except 
that if, on judicial review, such standard was not based on substantial 
evidence, the Administrator shall promulgate a revised standard. 
Effluent limitations shall be established in accordance with sections 
301 (b) (2) (A) and 304 (b) (2) for every toxic pollutant referred to 
in table 10f Committee Print Numbered 95~30 of the Committee on 
Public Works and Transportation of the House of Representatives as 
soon as practicable after the date of enactment of the Clean Water 
Act of 1977, but no later than July 1, 1980. Such effluent limitations 
or effluent standards (or prohibitions) shall be established for every 
other toxic pollutant listed under paragraph (1) of this sUbsection 
as soon as practicable after it is so listed. 

(3) Each such effluent standard (or prohibition) shall be reviewed 
and, if appropriate, revised at least . every three years. 

(4) Any effluent standard promulgated under this section shall be 
at that level which the Administrator determines provides an ample 
margin of safety. 

(5) When proposing or promulgating any effluent standard (or pro
hibition) under this section, the~Administrator shall designate the 
category or cateogri es of sour.ces:· to which the effl uent standard (or 
prohibition) shall apply. Any disposal of dredged material may be 
included in such category of sources after consultation with the 
Secretary of the Army_ 

(6) Any effluent standard (or prohibition) established pursuant to 
this section shall take effect on such date or dates as specified in 
the order promulgating such standard, but in no case, more than one 
year from the date of such promulgation. If the Administrator deter
mines that compliance within one year from the date of promulgation is 
technologically infeasible for a category of sources, the Administrator 
may establish the effective date of the effluent standard (or prohibition) 
for such category at the earliest date upon which compliance can be 

E-I-73 
S478 



feasibly attained by Sources within such category, but in no event 
more than three years after the date of such promulgation. 

(7) Prior to publishing any regulations pursuant to this section 
the Administrator shall, to the maximum extent practfcable within the 
time provided, consult with appropriate advisory committees, States, 
independent experts, and Federal departments and agencies. 

(b) (I) The Administrator shall, within one hundred and 
eighty days after the, date of enactment of this title and from time to 
time thereafter, publish proposed regulations establishing pretreatment 
standards for introduction of pollutants into treatment works (as . 
defined in section 212 of this Act) which are publicly owned for those 
pollutants which are determined not to be susceptible to treatment by 
such treatment works or which would interfere with the operation of such 
treatment works. Not later than ninety days after such publication, 
and after opportunity for public hearing, the Administrator shall 
promulgate such pretreatment standards. Pretreatment standards under 
this subsection shall specify a time for compliance not to exceed 
three years from the date of promulgation and shall be established to 
prevent the discharge of any pollutant through treatment works (as 
defined in section 212 of this Act) which are publicly owned, which 
pollutant interfers with, passes through, or otherwise is incompatible 
with such works. If, in the case of any toxic pollutant under sub
section (a) of this section introduced by a source into a publicly owned 
treatment works, the treatment by such works removes all or any part 
of such toxic pollutant and the discharge from such works does not 
violate that effluent limitation or standard which would be applicable 
to such toxic pollutant if it were discharged by such source other 
than through a publicly owned treatment works, and does not prevent 
sludge use or disposal by such works in accordance with section 405 of 
this Act, then the pretreatment requirements for the sources actually 
discharging such toxic pollutant into such publicly owned treatment 
works may be reviewed by the owner or operator of such works to reflect 
the removal of such toxic pollutant by such works. 

(2) The Administrator shall, from time to time, as control tech
nology, processes, operating methods, or other alternative change, 
revise such standards following the procedure established by this sub
section for promulgation of such standards. 

(3) When proposing or promulgating any pretreatment standard under 
this section, the Administrator shall designate the category or categories 
of sources to which such standard shall apply. 

(4) Nothing in this subsection shall affect any pretreatment require
ment established by any State or local law not in conflict with any 
pretreatment standard established under this subsection. 

(c) In order to insure that any source introducing pol
lutants into a publicly owned treatment works, which source would be 
a new source subject to section 306 if it were to discharge pollutants, 
will not cause a violation of the effluent limitations established for 
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any such treatment works, the Administrator shall promulgate pretreatment 
standards for the category of such sources simultaneously with the pro
mulgation of standards of performance under section 306 for the equiva
lent' category of new sources. Such pretreatment standards shall 
prevent the discharge of any pollutant into such treatment works, 
which pollutant may interfere with, pass through, or otherwise be in
compatible with such works. 

(d) After the effective date of any effluent standard 
or prohibition or pretreatment standard promulgated under this section, 
it shall be unla'wful for any owner or operator of any source to operate 
any source in violation of any such effluent standard or prohibition 
or pretreatment standard. 

Inspections, Monitoring and Entry 

Sec. 308. (a) Whenever required to carry out the objective of this 
Act, including but not limited to (I) developing or assisting in the 
development of any effluent limitation, or other limitation, prohibi
tion, or effluent standard, pretreatment standard, or standard of per
formance under this Act; (2) determining whether any person is in 
violation of any such effluent limitation, or other limitation, 
prohibition or effluent standard, pretreatment standard, or standard 
of performance; (3) any requirement established under this section; 
or (4) carrying out sections 305, 311, 402, 404 (relating to State 
permit programs), and 504 of this Act--

(A) the Administrator shall require the owner or operator of 
any point source to (i) establish and maintain such records, (ii) 
make such reports, (iii) install, use, and maintain such monitoring 
equipment or methods (including where appropriate, biological monitoring 
methods), (iv) sample such effluents (in accordance with such methods, 
at such locations, at such intervals, and in such manner as the Admin
istrator shall prescr'ibe), and (v) provide such other infonnation as 
he may reasonably require; and 

(B) the Administrator or hris authorized representative, upon 
presentation of his credentials--

(i) shall have a right of entry to, upon, or through any 
premises in which an effluent source is lecated or in which any records 
required to be maintained under clause (A) of this subsection are 
located, and 

(ii) may at reasonable times have access to and copy any 
records, inspect any monitoring equipment or method required under 
clause (A), and sample any effluents which the owner or operator of 
such source is required to sample under such clause. 

(b) Any records, reports, or information obtained under 
this section (1) shall, in the case of effluent date, be related to 
any applicable effluent limitations, toxic, pretreatment, or new source 
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performance standards, and (2) shall be available to the public, except 
that upon a showing satisfactory to the Administrator by any person 
that records, reports, or information, or particular part thereof (other 
than effluent data), to which the Administrator has access under this 
section, if made public would divulge methods or processes entitled to 
protection as trade secrets of such person, the Administrator shall 
consider such record, report, or information, or particular portion 
thereof confidential in accordance with the purposes of section 1905 of 
title 18 of the United States Code, except that such record, report, 
or information may b~ disclosed to other officers, employees, or 
authorized representatives" of the United States concerned with carrying 
out this Act or when r"elevant in any proceeding under this Act. 

(c) Each State may develop and submit to the Administrator 
procedures under State law for inspection, monitoring, and entry with 
respect to point sources located in such State. If the Administrator 
finds that the procedures and the law of any State relating to inspec
tion, monitoring, and entry are applicable to at least the same extent 
as those required by this section, such State is authorized to apply 
and enforce its procedures for inspection, monitoring, and entry 
with respect to point sources located in such State (except with respect 
to point sources owned or operated by the United States): 

Federal Enforcement 

Sec. 309. (a) (1) \~henever, on the basis of any information avail
able to him, the Administrator finds that any person is in violation of 
any condition or limitation which implements section 301, 302, 306, 307, 
308, 318, or 405 of this Act in a permit issued by a State under an 
approved permit program under section 402 or 404 of this Act, he shall 
proceed under his authority in paragraph (3) of this subsection or he 
shall notify the person in alleged violation and such State of such 
finding. If' beyond the thirtieth day after the Administrator's noti
fication the State has not commenced appropriate enforcement action, 
the Administrator shall issue an or~er requiring such person to comply 
with such condition or limitation o~ shall bring a civil action in 
accordance with subsection (b) of this section. 

(2) Whenever, on the basis of information available to him, the 
Administrator finds that violations of permit conditions or limitations 
as set forth in paragraph (1) of this subsection are so widespread 
that such violations appear to result from a failure of the State 
to enforce such permit conditions or limitations effectively, he shall 
so notify the State. If the Administrator finds such failure extends 
beyond the thirtieth-day after such notice, he shall give public notice 
of such finding. During the period beginning with such public notice 
and ending when such State satisfies the Administrator that it will 
enforce such conditions and limitations (hereafter referred to in this 
section as the period of "federally assumed enforcement"), except where 
an extension has been granted under paragraph (5) (8) of this subsection, 
the Administrator shall enforce any permit condition or limitation with 
respect to any person--
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(A) by issuing an order to comply with such condition or 
limitation, or 

(8) by bringing a civil action under subsection (b) of this 
section. 

(3) Whenever on the basis of any information available to him 
the Administrator finds that any person is in violation of section 
301, 302, 306, 307, 308, 318, or 405 of this Act, or is in violation 
of any permit condition or limitation implementing any of such sections 
in a permit issued under section 402 of this Act by him or by a State 
or in a permit issued under section 404 of this Act by a State, he 
shall issue an order requiring such person to comply with such 
section or requirement, or he shall bring a civil action in accordance 
with subsection (b) of this section. 

(4) A copy of any order issued under this subsection shall be sent 
immediately by the Administrator to the State in which the violation 
occurs and other affected States. In any case in which an order under 
this subsection (or notice to a violator under paragraph (1) of this 
subsection) is issued to a corporation, a copy of such'order (or 
notice) shall be served on any appropriate corporate officers. An 
order issued under this subsection relating to a violation of section 
308 of this Act shall not take effect until the person to whom it 
is issued has had an opportunity to confer with the Administrator 
concerning the alleged violation. 

(5) (A) Any order issued under this subsection shall be by 
personal service, shall state with reasonable specificity the 
nature of the violation, and shall specify' a time for compliance not 
to exceed thi'rty days in the case of a violation of an interim 
compliance schedule or operation and maintenance requirement and not 
to exceed a time the Administrator determines to be reasonable in 
the case of a violation of a final deadline, taking into account the 
seriousness of the violation and any' good faith efforts to comply with 
applicable requirements. 

(8) The Administrator may, if he determines (i) that any 
person who is a violator of, or any person who is otherwise not in 
compliance with, the time requirements under this Act or in any 
permit issued under this Act, has acted in good faith, and has made 
a commitment (in the form of contracts or other securities) of 
necessary resources to achieve compliance by the earliest possible 
date after July 1, 1977, but not later than April 1, 1979; (ii) that 
any extension under this provision will not result in the imposition 
of any additional controls on any other pOint or nonpoint source; 
(iii) that- an application for a permit under section 402 of this Act 
was filed for such person prior to December 31, 1974; and (iv) that 
the facilities necessary for compliance with such requirements are 
under construction, grant an extension- of the date referred to in 
section 301 (b) (1) (A) to a date which will achieve compliance at 
the earliest time possible but not later than April 1, 1979. 
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(6) Whenever, on the basis of information available to him, the 
Administrator finds (A) that any person is in violation of section 
301 (b) (1) (A) or (e) of this Act, (B) that such person cannot meet 
the requirements for a time extension under section 301 (i) (2) of 
this Act, and (e) that the most expeditious and appropriate means of 
compliance with this Act by such person is to discharge into a publicly 
owned treatment works, then, upon request of such person, the Adminis
trator may issue an order requiring such person to comply with this 
Act at the earliest date practicable, but not later than July 1, 1983, 
by di scnargi ng into a publ icly owned treatment works if such works 
concur with such order. Such order shall include a schedule of compliance. 

(b) The Administrator is authorized to commence a civil 
action for appropriate relief, including a permanent or temporary 
injunction, for any violation for which he is authorized to issue a 
compliance order under subsection (a) of this section. Any action 
under this subsection may be brought in the district court of the 
United States for the district in which the defendant is located or 
resides or is doing business, and such court shall have jurisdiction 
to restrain such violation and to require compliance. Notice of the 
commencement of such action shall be given immediately to the appro
priate State. 

(c) (1) Any person vo/ho willfully or negligently violates 
section 301, 302, 306, 307, or 308 of this Act, or any permit con
dition or limitation implementing any of such actions in a permit 
issued under section 402 of this Act by the Administrator or by a State, 
or in a pennitissued under section 404 of this Act by a State, shall 
be punished by a fine of not less than $2,500 nor more than $25,000 
per day of violation, or by imprisonment for not more than one year, 
or by both. If the conviction is fora;, violation committed after a 
first convictfonof such person under this paragraph, punishment shall 
be by a fine of not more than $50,000 per day of violation, or by 
imprisonment for not more than two years, or by both. 

(2) Any person who knowingly makes any false statement, represen
tation, or certification in any application, record, report, plan, or 
other document fil~d or required to be maintained under this Act or 
who falsifies, tampers with, or knowlingly renders inaccurate.any 
monitoring device or method required to be maintained under this Act, 
shall upon conviction, be punished by a fine of not more than $10,000, 
or by imprisonment fo.r not more than six months, or by both. 

(3) For the purposes of this subsection, the term "person" shall 
mean, in addition to t.he definition contained in section 502 (5) of 
this Act, any responsible corporate officer. 

(d) Any person who violates section 301, 302, 306, 307, 
308,318, or 405 of this Act, or any permit condition or limitation 
implementing any of such sections in a permit issued under section 
402 of this Act by the Administrator, or by a State, or in a permit 
issued under section 404 of this Act by a State, and any person who 
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violates any order issued by the Administrator under subsection (a) of 
this section, shall be subject to a civil penalty not to exceed $10,000 
per day of such violation. 

(e) Whenever a municipality is a party to a civil action 
brought by the United States under this section, the State in which 
such municipality is located shall be joined as a party. Such State 
shall be liable for payment of any judgment, or any expenses incurred 
as a result of complying with any judgment, entered against the 
municipality in such action to the extent that the laws of that State 
prevent the' municipality from raising revenues needed to comply with 
such judgment. 

(f) Whenever, on the basis of anyinformation available 
to him, the Administrator finds that an owner or operator of any 
source is introducing a pollutant into a treatment works in violation 
of subsection (d) of section 307, the Administrator may notify the 
owner or operator of such treatment works and the State of such 
violation. If the owner or operator of the treatment works does not 
commence appropriate enforcement action within 30 days of the date of 
such notification, the Administrator may commence a civil action for 
appropriate relief, including but not limited to, a permanent or tem
porary injunction, against the owner or operator of such treatment 
works. In any such civil action the Administrator shall join the 
owner or operator of such source as a party to the action. Such action 
shall be brought in the district court of the United States in the 
district in which the treatment works is located. Such court shall 
have jurisdiction to restrain such violation and to require the owner 
or operator of the treatment works and the owner or operator of the 
source to take such action as may be necessary to come into compliance 
with this Act. Notice of commencement of any such action shall be 
given to the State. Nothing in this subsection shall be construed to 
limit or prohibit any other authority the Administrator may have under 
this Act. 

EDITORS NOTE: The following sections have been deleted because of 
their nonapplicability to Colorado. 

Section 310 - International Pollution Abatement 

Section 311 - Oil and Hazardous Substance Liability 

Section 312 - Marine Sanitation Devices 
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Federal Facilities Pollution Control 

Sec. 313. (a) Each department, agency, or instrumentality of the 
executive, legislative, and judicial branches of the Federal Government 
(1) having jurisdiction over any property or facility, or (2) engaged 
in any activity resulting, or which may result, in the discharge or 
runoff of pollutants, and each officer, agent, or employee thereof in 
the performance of his official duties, shall be subject to, and comply 
with, all Federal, State, interstate, and local requirements, adminis
trative authority, and process and sanctions respecting the control and 
abatement of water pollution in the same manner, and to the same 
extent as any nongovernmental entity including the payment of reason
able service charges. The preceding sentence shall apply (A) to any 
requirement whether substantive or procedural (including any record
keeping or reporting requirement, any requirement respecting permits 
and any other requirement, whatsoever), (B) to the exercise of any 
Federal, State, or local courts or in any other manner. This subsection 
shall apply notwithstanding any immunity of such agencies, officers, 
agents, or employees under any law or rule of law .. Nothing in this 
section shall be construed to prevent any department, agency, or in
strumentality of the Federal Government, or any officer, agent, or 
employee thereof in the performance of his official duties, from re
porting to the appropriate Federal district court any proceeding to 
which the department, agency, or instrumentality or officer, agent, 
or employee thereof is subject pursuant to his section, and any such 
proceeding may be removed in accordance with 28 U.S.C. 1441 et seq. 
No officer, agent, or employee of the United States shall be personally 

S478 E-I-81 



liable for any civil penalty arising from the performance of official 
duties, for which he is not otherwise liable, and the United States 
shall be liable only for those civil penalties arising under Federal 
law or imposed by a State or local court to enforce an order or the 
process of such court. The President may exempt any effluent source 
of any department, agency, or instrumentality in the executive branch 
from compliance with any such a requirement if he determines it to be 
in the paramount interest of the United States to do so; except that 
no exemption may be granted from the requirements of section 306 or 
307 of this Act. No such exemptions shall be granted due to lack of 
appropriation unless the President shall have specifically requested 
such appropriation as ~ part of the budgetary process and the Congress 
shall have failed to make available such requested appropriation. 
Any exemption shall be for a period not in excess of one year, but 
additional exemptions may be granted for periods of not to exceed one 
year upon the President's making a new determination. The President 
shall report each January to the Congress all exemptions from the re
quirements of this section granted during the preceding calendar year, 
together with his reason for granting such exemption. In addition to 
any such exemption of a particular effluent source, the President may, 
if he determines it to be in the paramount interest of the United 
States to do so, issue regulations exempting from compliance with the 
requirements of this section any weaponry, equipment, aircraft, vessels, 
vehicles, or other classes or categories of property, and access to 
such property, which are owned or operated by the Armed Forces of the 
United States (including the Coast Guard) or by the National Guard of 
any State and which are uniquely military in nature. The President 
shall reconsider the need for such regulations at three-year intervals. 

(b) (1) The Administrator shall coordinate with the head 
of each department, agency, or instrumentality of the Federal Government 
having jurisdiction over any property or facility utilizing federally 
owned wastewater facilities to develop a program of cooperation for 
utilizing wastewater control systems utilizng those innovative treatment 
processes and techniques for which guidelines have been promulgated 
under section 304 (d) (3). Such program shall include an inventory of 
property and facilities which could utilize such processes and techniques. 

(2) Construction shall not be initiated for facilities for treatment 
of wastewater at any Federal property or facility after September 30, 
1979, if alternative methods for wastewater treatment at such property 
or facility utilizing innovative treatment processes and techniques, 
including but not limited to methods utilizing recycle and reuse 
techniques and land treatment are not utilized, unless the life cycle 
cost of the alternative treatment works exceeds the life cycle cost of 
the most cost effective alternative by more than 15 per centum. The 
Administrator may waive the application of this paragraph in any case 
where the Adm~nistrator determines it to be in the public interest, or 
that compliance with this paragraph would interfere with the orderly 
compliance with conditions of a permit issued pursuant to section 402 
of this Act. 
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Clean Lakes 

Sec. 314. (a) Each State shall prepare or establish, and submit to 
the Administrator for his approval--

(1) an identification and classification according to eutrophic 
condition of all publicly owned fresh water lakes in such State; 

(2) procedures, processes, and methods (including land use require
ments), to control sources of pollution of such lakes; and 

(3) methods and procedures, in conjunction with appropriate Federal 
agencies, to restore the quality of such lakes. 

(b) The Administrator shall provide financial assistance 
to States in order to carry out methods and procedures approved by him 
under this section. The Administrator shall provide financial assist
ance to States to prepare the identification and classification surveys 
required in subsection (a) (1) of this section. 

(c) (1) The amount granted to any State for any fiscal 
year under this section shall not exceed 70 per centum of the funds 
expended by such State in such year for carrying out approved methods 
and procedures under this section. 

{2} . There is authorized to be appropriated $50,000,000 for the fiscal 
year ending June 30, 1973; $100,000,000 for the fiscal year 1974; 
$150,000,000 for the fiscal year 1975; $50,000,000 for fiscal year 1977, 
$60,000,000 for fiscal year 1978; $60,000,000 for fiscal year 1979; and 
$60,000,000 for fiscal year 1980 for grants to States under this 
section which sums shall remain available until expended. The Adminis
trator shall provide for an equitable distribution of such sums to the 
States with approved methods and procedures under this section. 

National Study Commission 

Sec. 314. Ca) There is established a National Study Comnission, 
which shall make a full and complete investigation and study of all 
of the technological aspects of ac*ieving, and all aspects of the total 
economic, social, and environmental effects of achieving or not achieving, 
the effluent limitations and goals set forth for 1983 in section 301 
(b) (2) of this Act. 

(b) Such Commission shall be composed of fifteen members, 
including five members of the Senate, who are members of the Public 
Works committee, appointed by the President of the Senate, five ~embers 
of the House, who are members of the Public Works committee, appointed 
by the Speaker of the House, and five members of the public appointed 
by the President. The Chairman of such Commission shall be elected 
from among its members. 
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(c) In the conduct of such study, the Commission is authorized 
to contract with the National Academy of Sciences and the National Academy 
of Engineering (acting through the National Research Council), the 
National Institute of Ecology, Brookings Institution, and other non
governmental entities, for the investigation of matters within their 
competence. 

(d) The heads of the departments, agencies, and instru
mentalities of the executive branch of the Federal Government shall 
cooperate with the Commission in carrying out the requirements of this 
section, and shall furnish to the Commission such information as the 
Commission deems neces"sary to carry out this section. 

(e) A report shall be submitted to the Congress of the 
results of such investigation and study, together with recommendations, 
not later than three years after the date of enactment of this title. 

(f) The members of the Commission who are not officers 
or employees of the United States, while attending conferences or 
meetings of the Commission or while otherwise serving at the request 
of the Chairman shall be entitled to r"eceive compensation at a rate 
not in excess of the maximum rate of pay for grade GS-18,as provided 
in the General Schedule under section 5332 of title V of the United 
States Code, including travel time and while away from their homes 
or regular places of business they may be allowed travel expenses, 
including per diem in lieu of subsistence as authorized by law (5 U.S.C. 
73b-2) for persons in the Government service employed intermittently. 

(g) In addition to authority to appoint personnel sub
ject to the provisions of title 5, United States Code, governing 
appointments in the competitive service, and to pay such personnel in 
accordance with the provisions of chapter 51 and subchapter III of 
chapter 53 of such title relating to classification and General Schedule 
pay rates, the Commission shall have authority to enter into contracts 
with private or public organizations \~ho shall furnish the Commission 
with such administrative and technical personnel as may be necessary 
to carry out the purpose of this section. Personnel furnished by such 
organizations und~r this subsection are not, and shall not be considered 
to be, Federal employees for any purposes, but in the performance of 
their duties shall be guided by the standards which apply to employees 
of the legislative branches under rules 41 and 43 of the Senate and House 
of Representatives, respectively. 

(h) There is authorized to be appropriated, for use in 
carrying out this section, not to exceed $17,250,000. 

Thermal Discharges 

Sec. 316. (a) With respect to any point source otherwise subject 
to the provisions of section 301 or section 306 of this Act, whenever 
the owner or operator of any such source, after opportunity for public 
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hearing, can demonstrate to the satisfaction of the Administrator (or, 
if appropriate, the State) that any effluent limitation proposed for 
the control of the thermal component of any discharge from such 
source will require effluent limitations more stringent than necessary 
to assure the projection and propagation of a balanced, indigenous 
population of shellfish, fish, and wildlife in and on the body of water 
into which the discharge is to be made, the Administrator (or, if 
appropriate, the State) may impose an effluent limitation under such 
sections for such plant, with respect to the thermal component of such 
discharge (taking into account the interaction of such thermal component 
with other poll~tants), that will assure the protection and propagation 
of a balanced~ indigenous population of shellfish, fish, and wildlife 
in and on that body of water. 

(b) Any standard established pursuant to section 301 or 
section 306. of this Act and applicable to a point source shall require 
,that the location, design, construction, and capability of cooling 
water intake structures reflect the best technology available for 
minimizing adverse environmental impact. 

(c) Notwithstanding any other provision of this Act, any 
point source of a discharge having a thermal component, 'the modification 
of which point source is commenced after the date of enactment of the 
Federal Water Pollution Control Act Amendments of 1972 and which, as 
modified, meets effluent limitations established under section 301, or, 
if more stringent, effluent limitations established under section 303 
and which effluent limitations will assure protection and propagation 
of a balanced, indigenous population of shellfish, fish, and wildlife 
in or on the water into which the discharge is made, shall not be subject 
to any more stringent effluent limitation "lith respect to the thermal 
component of its discharge during a ten year period beginning on the 
date of completion of such modification or during the period of depre
ciation or amortization of such facility for the purpose of section 
167 or 169 (or both) of the Internal Revenue Code of 1954, whichever 
period ends first. 

Financing Study 

Sec. ,317. (a) The AdministratOr shall continue to investigate and 
study the feasibility of alternat, methods of financing the cost of 
preventing, controlling and abatiftg pollution as directed in the Water 
Quality Improvement Act of 1970 (Public Law 91-224), including, but not 
limited to, the feasibility of establishing a pollution abatement trust 
fund. The results of such investigation and study shall be reported 
to the Congress not later than two years after enactment of this title, 
together with recormlendations of the Administrator for financing the 
programs for preventing, controlling and abating pollution for the fiscal 
years beginning after fiscal year 1976, including any necessary legis
lation. 

(b) There;s authorized to be appropriated for use in 
carrying out this section, not to exceed $1,000,000. 
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Aquaculture 

Sec. 318. (a) The Administrator is authorized, after public hearings, 
to permit the discharge of a specific pollutant or pollutants under 
controlled conditions associated with an approved aquaculture project 
under Federal or State supervision pursuant to section 402 of this Act. 

(b) The Administrator shall by regulation establish any 
procedures and guidelines which the Administrator deems necessary to 
carry out this section. Such regulations shall require the application 
to such discharge of each criterion, factor, procedure, and requirement 
appl icab1e to a permit issued under· section 402 of this title, as the 
Administrator determines necessary to carry out the objective of this Act. 

(c) Each State desiring to administer its own permit 
program within its jurisdiction for discharge of a specific pollutant 
or pollutants under controlled conditions associated with an approved 
aquaculture project may do so if upon submission of such program the 
Administrator determines such program is adequate to carry out the 
objective of this Act. 

Title IV - Permits and Licenses 

Certification 

Sec. 401. (a) (1) Any applicant for a Federal license or permit 
to conduct any activity including, but not limited to, the construction 
or operation of facilities, which may result in any discharge into the 
navigable waters, shall 'provide the licensing or permitting agency a 
certification from the State in which the discharge originates or will 
originate, or, if appropriate, from the interstate water pollution 
control agency having jurisdiction over the navigable waters at the 
point where the discharge originates or will origin~te, that any such 
discharge will comply with the applicable provisions of sections 301, 
302, 303, 306, and 307 of this Act. In the case of any such activity 
for which there i~ not an applicable effluent limitation or other limi
tation or other limitation under sections 301 (b) and 302, and there 
is not an applicable standard under sections 306 and 307, the State 
shall so certify, except that any such certification shall not be deemed 
to satisfy section 511 (c) of this Act. Such State or interstate agency 
shall establish procedures for public notice in the case of all appli
cations for certification by it and, to the extent it deems appropriate, 
procedures for public hearings in connection with specific applications. 
In any case where a State or interstate agency has no authority to give 
such a certification, such certification shall be from the Administrator. 
If the State, interstate agency, or Administrator, as the case may be, 
fails or refuses to act on a request for certification, within a rea
sonable period of time (which shall not exceed one year) after receipt 
of such request, the certification requirements of this subsection 
shall be waived with respect to such Federal application. No license 
or permit shall be granted until the certification required by this 
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section has been obtained or has been waived as provided in the preced
ing sentence. No license or permit shall be granted if certification 
has been denied by the State, interstate agency, or the Administrator, 
as the case may be. 

(2) Upon re~eipt of such application and certification the licensing 
or permitting agency shall immediately notify the Administrator of such 
application and certification. Whenever such a discharge may affect, 
as determined by the Administrator, the quality of the waters of any 
other State, the Adr.1inistrator within thirty days of the date of notice 
of application 'for such Federal license or permit shall so notify such 
other State, the licensing or permitting agency, and the applicant. 
If, within s.1xty days after receipt of such notification, such other 
State determines that such discharge will affect the quality of its 
waters so as to violate any water quality requirement in such State, 
and within such sixty-day period notifies the Administrator and the 
1 icensingor permitting agency in \"/riting of its objection to the 
issuance :C'f such license or permit and requests a public hearing on 
such objection, the licensing or permitting agency shall hold such a 
hearing. The Administrator shall at such hearing submit his evalua
tion and 'recommendations with respect to any such objection to the 
licensirig or permitting agency_ Such agency, based upon the recommen
dations of such State, the Administrator, and upon any additional 
evide,nce, if any, presented to the agency at the hearing, shall condi
tionsuch license or permit in such manner as may be necessary to 
insure compliance with applicable water quality requirements. If the 
impo~ition of conditions cannot insure such compliance such agency 
shall not issue such license or permit. 

(3) The certification obtained pursuant to paragraph (1) of this 
subsection with respect to the construction of any facility shall 
fulfill the requirements of this subsection with respect to certifi
cation in connection with any other Federal license or permit required 
for the operation of such facility unless, after notice to the certifying 
State, agency, or Administrator, as the case may be, which shall be 
given by the Federal agency to whom application is made for such 
operating license or permit, the State, or if appropriate, the inter
state agency or the Administrator, notifies such agency within sixty 
days after receipt of such notice that there is no longer reasonable 
assurance that there will be compliance with the applicable provisions 
of sections 301, 302, 303, 306, and 307 of this Act because of changes 
since the construction license or permit certification was issued in 
(A) the construction or operation of the facility, (B) the character
isticsof the waters into which such discharge is made, (C) the water 
quality criteria applicable to such waters or (0) applicable effluent 
limitations or other requirements. This paragraph shall be inapplic
able in any case where the applicant for such operating license or 
permit has failed to provide the certifying State, or, if appropriate, 
the interstate agency or the Administrator, with notice of any proposed 
changes in the construction or operation of the facility with respect 
to which a construction license or permit has been granted, which 
changes may result in violation of section 301, 302, 303, 306, or 307 
of this Act. 
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(4) Prior to the initial operation of any federally licensed or 
permitted facility or activity which may result in any discharge into 
the navigable waters and with respect to which a certification has 
been obtained pursuant to paragraph (1) of this subsection, which 
facility or activity is not subject to a Federal operating license 
or permit, the licensee or permittee shall provide an opportunity for 
such certifying State, or, if appropriate, the interstate agency or the 
Administrator to review the manner in which the facility or activity 
shall be operated or conducted for the purposes of assuring that 
applicable effluent limitations or other limitations or other applicable 
water quality requirements will not be violated. Upon notification by 
the certifying State, 'or if appropriate, the interstate agency or the 
Administrator that the operation of any such federally licensed or 
permitted facility or activity will violate applicable effluent limi
tations or other limitations or other water quality requirements such 
Federal agency may, after public hearing, suspend such license or permit. 
If such license or permit is suspended, it shall remain suspended 
until notification is received from the certifying State, agency, or 
Administrator, as the case may be, that there is reasonable assurance 
that such facility or activity will not violate the applicable pro
visions of section 301, 302, 303, 306, or 307 of this Act. 

(5) Any Federal license or permit with respect to which a certi
fication has been obtained under paragraph (1) of this subsection may 
be suspended or revoked by the Federal agency issuing such license 
or permit upon the entering of a judgment under this Act that such 
facility or activity has been operated in violation of the applicable 
provisions of section 301, 302, 303, 306, or 307 of this Act. 

(6) Except with respect to a permit issued under 'section 402 of 
, this Act; in any case where actual construction of a facil ity has been 
lawfully conmenced prior to April 3, 1970, no certification shall be 
required under this subsection for a license or permit issued after 
April 3, 1970, to operate such facility, except that any such license 
or permit issued without.~ertification shall terminate April 3, 1973, 
unless prior to such termination date the person having such license 
or permit submits to the Federal agency which issued such license or 
permits a certiflcation and otherwise meets the requirements of this 
section. 

(b) Nothing in this section shall be construed to limit 
the authority of any department or agency pursuant to any other pro-
vision of law to require compliance with any applicable water quality 
requirements. The Administrator shall, upon the request of any Federal 
department or agency, or State or interstate agency, or applicant, provide, 
for the purpose of this section, any relevant information on applicable 
effluent limitations, or other limitations, standards, regulations or 
requirements, or water quality criteria, and shall, when requested by 
any such department or agency or State or interstate agency, or applicant, 
comment on any methods to comply with such limitations, standards, 
regulations, requirements, or criteria. 
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(c) In order to implement the provisions of this section, 
the Secretary of the Army, acting through the Chief of Engineers, is 
authorized, if he deems it to be in the public interest, to permit 
the use of spoil disposal areas under his jurisdiction by Federal 
licensees or permittees, and to make an appropriate charge for such 
use. Moneys received from such licensees or permittees shall be de
posited in the Treasury as miscellaneous receipts. 

(d) Any certification provided under this section shall 
set forth any effluent limitations and other limitations, and monitoring 
requirements necessary to assure that any applicant for a Federal license 
or permit will comply with any applicable effluent limitations and 
other limitations, under section 301 or 302 of this Act, standard of 
performance under section 306 of this Act, or prohibition, effluent 
standard, or pretreatment standard under section 307 of this Act, and 
with any other appropriate requirement of State law set forth in 
such certification, and shall become a condition on any Federal license 
or permit subject to the provisions of this section. 

National Pollutant Discharge 
Elimination System 

Sec. 402. (a) (1) Except as provided in sections 318 and 404 of 
this Act, the Administrator may, after opportunity for public hearing, 
issue a permit for the discharge of any pollutant, or cembination 
of pollutants, notwithstanding section 301 (a), upon condition that 
such discharge will meet either all applicable requirements under 
sections 301, 302, 306, 307,308, and 403 of this Act, or prior to the 
taking of necessary imp1ementating actions relating to all such 
requirements, such conditions as the Administrator determines are 
necessary to carry out the provisions of this Act. 

(2) The Aministrator shall prescribe conditions for such permits 
to assure compliance with the requirements of paragraph (1) of this 
subsection, including conditions on data and information collection, 
reporting, and such other requirements as he deems appropriate. 

(3) The permit program of the Administrator under paragraph (I) of 
this subsection, and permits issued thereunder, shall be subject to 
the same terms, conditions, and requirements as apply to a State 
permit program and permits issued thereunder under subsection (b) of 
this section. 

(4) All permits for discharges into the navigable waters issued 
pursuant to section 13 of the Act of March 3, 1899~ shall be deemed 
to be to be permits issued under this title, and permits issued under 
this title shall be deemed to be permits issued under section 13 of 
the Act of March 3, 1899, and shall continue in force and effect for 
their term unless revoked, modified, or suspended in accordance with 
the provisions of this Act. 
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(5) No permit for a discharge into the navigable waters shall be 
issued under section 13 of the Act of March 3, 1899, after the date 
of enactment of this title. Each application for a permit under 
section 13 of the Act of March 3, 1899, pending on the date of enact
ment of this Act shall be deemed to be an application for a permit 
under this section. The Administrator shall authorize a State, which 
he determines has the capability of administering a permit program 
which will carry out the objective of this Act, to issue permits for 
discharges into the navigable waters within the jurisdiction of such 
State. The Administrator may exercise the authority granted him by 
the preceding sentence only during the period which begins on the date 
of enactment of this Act and ends either on the ninetieth day after 
the date of the first promulgation of guidelines required by section 
304 (h) (2) of this Act, or the date of approval by the Administrator 
of a permit program for such State under sUbsection (b) of this section, 
whichever date first occurs, and no such authorization to a State shall 
extend beyond the last day of such period. Each such permit shall be 
subject to such conditions as the Administrator determines are neces
sary to carry out the provisions of this Act. No such permit shall be 
issued if the Administrator objects to such issuance. 

(b) At any time after the promulgation of the guidelines 
required by sUbsection (h) (2) of section 304 of this Act, the Governor 
of each State desiring to administer its own permit program for dis
charges into navigable waters within its jurisdiction may submit to 
the Administrator a full and complete description of the program it 
proposes to establish and administer under State law or under an inter
state compact. In addition, such State shall submit a statement from 
the attorney general (or the attorney for those State water pollution 
control agencies which have independent legal counsel), or from the 
chief legal officer in the case of an interstate agency, that the 
laws of such State, or the interstate compact, as the case may be, 
provide adequate authority to carry out the described program. The 
Administrator shall approve each such submitted program unless he 
determines that adequate authority does not exist: 

(1) To issue permits which--

(A) apply, and insure compliance with, any applicable require
ments of sections 301~ 302, 306, 307. and 403; 

(8) are for fixed terms not exceeding five years; and 

(C) can be terminated or modified for cause including, but 
not limited to, the following: 

(i) violation of any condition of the permit; 

(ii) obtaining a permit by misrepresentation, or failure 
to disclose fully all relevant facts; 

(iii) change in any condition that requires either a tem
porary or permanent reduction or elimination of the permitted discharge; 
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(D) control the disposal of pollutants into wells; 

(2) (A) To issue permits which apply, and insure compliance with, 
all applicable requirements of section 308 of this Act, or 

(B) To inspect, monitor, enter, and require reports to at 
least the same extent as required in section 308 of this Act; 

(3) To insure that the public, and any other State the waters 
of which may be affected, receive notice of each application for a 
permit and to provide an opportunity for public hearing before a 
ruling on each such application; 

(4) To insure that the Administrator receives notice of each 
application (including a copy thereof) for a permit; 

(5) To insure that any State (other than the permitting State), 
whose waters may be affected by the issuance of a permit may submit 
written recommendations to the permitting State (and the Administrator) 
with respect to any permit application and, if any part of such 
written recommendations are not accepted by the permitti~g State, that 
the permitting State will notify such affected State (and the Adminis
trator)in writing of its failure to so accept such recommendations 
together with its reasons for so doing; 

(6) To insure that no permit will be issued if, in the judgment 
of the Secretary of the Army acting through the Chief of Engineers, 
after consultation with the Secretary of the department in which the 
Coast Guard is operating, anchorage and navigation of any of the 
navigable waters would be substantially impaired thereby; 

(1) To abate violations of the permit or the permit program, in
cluding civil and criminal penalties and other ways and means of 
enforcement. 

(8) To insure that any permit for a discharge from a publicly 
owned treatment works includes conditions to require the identification 
in terms of character and volume of pollutants of any significant 
source introducing pollutants subject to pretreatment standards under 
section 307 (b) of this Act into nsuch works and a program to assure 
compliance with such pretreatments standards by each such source, in 
addition to adequate notice to the permitting agency of (A) new intro
ductions into such works of pollutants from any source which would 
be a new source as defined in section 306 if such source were dis
charging pollutants, (B) new introductions of pollutants into such 
works from a source which would be subject to section 301 if it were 
discharging such pollutants, or (C) a substantial change in volume or 
character of pollutants being introduced into such wdrks by a source 
introducing pollutants into such works at the time of issuance of the 
permit. Such notice shall include information on the quality and 
quantity of effluent to be introduced into such treatment works and 
any anticipated impact of such change in the quantity or quality of 
effluent to be discharged from such publicly owned treatment works; and 
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(9) To insure that any industrial user of any publicly owned treat
ment works will comply with sections 204 (b), 307, and 308. 

(c) (1) Not later than ninety days after the date on 
which a State has submitted a program (or revision thereof) pursuant 
to subsection (b) of this section, the Administrator shall suspend 
the issuance of permits under subsection (a) of this section as to 
those navigable waters subject to such program unless he determines 
that the State permit program does not meet the requirements of sub
section (b) of this section or does not conform to the guidelines 
issued under section 304 (i) (2) of this Act. If the Administrator 
so determines, he shall notify the State of any revisions or modifi
cations necessary to conform to such requirements or guidelines. 

(2) Any State permit program under this section shall at all times 
be in accordance with this section and guidelines promulgated pursuant 
to section 304 (h) (2) of this Act. 

(3) Whenever the Administrator determines after public hearing 
that a State is not administering a program approved under this section 
in accordance with requirements of this section, he shall so notify 
the State and, if appropriate corrective action is not taken within 
a reasonable time, not to exceed ninety days, the Administrator shall 
withdraw approval of such program. The Administrator shall not with
draw approval of any such program unless he shall first have notified 
the State, and made public, in writing, the reasons for such withdrawal. 

(d) (1) Each State shall transmit to the Administrator 
a copy of each permit application received by such State and provide 
notice to the Administrator of every action related -to the consideration 
of such permit application, including each permit proposed to be 
issued by such State. 

(2) No permit shall issue (A) if the Administrator within ninety 
days of the date of his notification under subsection (b) (5) of this 
section objects in writing to the issuance of such permit, or (8) if 
the Administrator within ninety days of the date of transmittal of the 
proposed permit -by the State objects in writing to the issuance of such 
permit as being outside the guidelines and requirements of this Act. 
Whenever the Administrator objects to the issuance of a permit under 
this paragraph such written objection shall contain a statement of the 
reasons for such objection and the ~ffluent limitations and conditions 
which such permit would include if it were issued by the Administrator. 

(3) The Administrator may, as to any permit application, waive 
paragraph (2) of this subsection. 

(4) In any case where, after the date of enactment of this para
graph, the Administrator, pursuant to paragraph (2) of this subsection, 
objects to the issuance of a permit, or request of the State, a public 
hearing shall be held by the Administrator on such objection. If the 
State does not resubmit such permit revised to meet such objection 
within 90 days after the date of such objection, the Administrator may 
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issue the permit pursuant to subsection (a) of this section for such 
source in accordance with the guidelines and requirements of this Act. 

(e) In accordance with guidelines promulgated pursuant 
to subsection (h) (2) of section 304 of this Act, the Administrator is 
authorized to waive the requirements of subsection (d) of this section 
at the time he approves a program pursuant to subsection (b) of this 
section for any category (including any class, type, or size within 
such category) of point sources within the State submitting such program. 

(f) The Administrator shall promulgate regulations 
establishing categories of point sources which he determines shall not 
be subject to the requirements of subsection (d) of this section in any 
State with a program approved pursuant to subsection (b) of this section. 
The Administrator may distinguish among classes, types, and sizes 
within any category of point sources. 

(9) Any permit issued under this section for the dis
charge of pollutants into the navigable waters from a vessel or other 
floating craft shall be subject to any applicable regulations pro
mulgated by the Secretary of the Department in which the Coast Guard 
is operating, establishing specifications for safe transportation, 
handling, carriage, storage, and stowage of pollutants. 

(h) In the event any condition of a permit for discharges 
from a treatment works (as defined in section 212 of this Act) which 
is publicly owned is violated, a State with a program approved under 
subsection (b) of this section or the Administrator, where no State 
program is approved or where the Administrator determines pursuant 
to section 309 (a) of this Act that a State with an approved program 
has not commenced appropriate enforcement action with respect to such 
permit, may proceed in a court of competent jurisdiction to restrict 
or prohibit the introduction of any pollutant into such treatment 
works bya source not utilizing such treatment works prior to the 
finding that such condition was violated. 

(i) Nothing in this section shall be construed to limit 
the authority of the Administrator to take action pursuant to section 
309 of this Act. 

(j) A copy of each permit application and each permit 
issued under this section shall be available to the public. Such 
permit application or permit, or portion thereof, shall further be 
available on request for the purpose of reproduction. 

(k) Compliance with a permit issued pursuant to this 
section shall be deemed compliance, for purposes of sections 309 and 
505, with sections 301, 302, 306, 307, and 403, except any standard 
imposed under section 307 for a toxic pollutant injurious to human 
health. Until December 31, 1974, in any case where a permit for 
discharge has been applied for pursuant to this section, but final 
administrative disposition of such application has not been made, 
such discharge shall not be a violation of (1) section 301, 306, and 
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402, of this Act, or (2) section 13 of the Act of March 3, 1899, unless 
the Administrator or other plaintiff proves that final administrative 
disposition of such application has not been made because of the failure 
of the applicant to furnish information reasonably required or requested 
in order to process the application. For the l80-day period beginning 
on the date of enactment of the Federal Water Pollution Control Act 
Amendments of 1972, in the case of any point source discharging any 
pollutant or combination of pollutants immediately prior to such date 
of enactment which source is not subject to section 13 of the Act 
of March 3, 1899, the discharge by such source shall not be a violation 
of this Act if such a source applies for a permit for discharge pursuant 
to this section within such 180-day, period. 

(1) The Administrator shall not require a permit under 
this section, for discharge composed entirely of return flows from 
irrigated agriculture, nor shall the Administrator directly or indirectly, 
require any State to require such a permit. 

Ocean Discharge Criteria 

Sec. 403. (a) No permit under section 402 of this Act for a discharge 
into the territorial sea, the waters of the contiguous zone, or the 
oceans shall be issued, after promulgation of guidelines established 
under subsection (c) of this section, except in compliance with such 
guidelines. Prior to the promulgation of such guidelines, a permit 
may be issued under such section 402 if the Administrator determines 
it to be in the public interest. 

(b) The requi rements of subsecti on (d) ,of secti on 402 of 
this Act may not be waived in the case of permits for discharges into 
the territorial sea. 

(c) (1) The Administrator shall, within one hundred and 
eighty days after enactment of this Act (and from time to time there
after), promulgate guidelines for determining the degradation of the 
waters of the territorial seas, the contiguous zone, and the oceans, 
which shall include: 

(A) the effect of disposal of pollutants on human health or 
welfare, including but not limited to plankton, fish, shellfish, wild
life, shorelines, and beaches; 

(B) the effect of disposal of pollutants on marine life in
cluding the transfer, concentration, and dispersal of pollutants or 
their byproducts through biological, physical, and chemical processes; 
changes in marine ecosystem diversity, productivity, and stability; 
and species and community population changes; 

(C) the effect of disposal, of pollutants on esthetic, rec
reation, and economic values; 

(D) the persistence and permanence of the effects of dis~osal 
of pollutants; 
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(E) the effect of the disposal at varying rates, of particular 
volumes and concentrations of pollutants; 

(F) other possible locations and methods of disposal or 
recycling of pollutants including land-based alternatives; and 

(G) the effect on alternate uses of the oceans, such as mineral 
exploitation and scientific study. 

(2) In any event where insufficient information exists on any pro
posed discharge to make a reasonable judgment on any of the guidelines 
established pursuant to this subsection no permit shall be issued under 
section 402 of this Act. 

Permits for Dredged 
or Fill Material 

Sec. 404. (a) The Secretary may issue penmits, after notice and 
opportunity for public hearings for the discharge of dredged or fill 
material into the navigable waters at specified disposal sites. Not 
later than the fifteenth day after the date an applicant submits all 
the information required to complete an application for a permit under 
this subsection, the Secretary shall publish the notice required by 
this subsection. 

(b) Subject to subsection (c) of this section, each such 
disposal site shall be specified for each such permit by the Secretary 
(1) through the application of guidelines developed by the Administrator, 
in conjunction with the Secretary, which g"uidelines shall be based 
upon criteria comparable to the criteria applicable to the territorial 
seas, the contiguous zones, and the ocean under section 403 (c), and 
(2) in any case where such guidelines under clause (1) alone would 
prohibit the specification of a site, through the application additionally 
of the economic impact of the site on navigation and anchorage. 

(c) The Administrator is authorized to prohibit the 
specification (including the withdrawal of specification) of any 
defined area as a disposal site, and he is authorized to deny or 
restrict the use of any defined area for specification (including the 
withdrawal of specification) as a disposal site, whenever he determines, 
after notice and opportunity for public hearings, that the discharge 
of such materials into such area will have an unacceptable adverse 
effect on municipal water supplies, shellfish beds and fishery areas 
(including spawning and breeding areas), wildlife, or recreational 
areas. Before making such determination, the Administrator shall con
sult with the Secretary. The Administrator shall set forth in writing 
and make public his findings and his reasons for making any determin
ation under this subsection. 

(d) The term "Secretary" as used in this section means 
the Secretary of the Army, acting through the Chief of Engineers. 
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(e) (1) In carrying out his functions relating to the 
discharge of dredged or fill material under this section, the Secretary 
may, after notice and opportunity for public hearing, issue general 
permits on a State, regional, or nationwide basis for any category 
of activities involving discharges of dredged or fill material if the 
Secretary determines that the activities in such category are similar 
in nature, will cause only minimal adverse environmental effects when 
performed separately, and will have only minimal cumulative adverse 
effect on the environment. Any general permit issued under this sub
section shall (A) be based on the guidelines described in subsection 
(b) (1) of this section, and (B) set forth the requirements and 
standards which shall apply to any activity authorized by such general 
permi t. 

(2) No general permit issued under this subsection shall be for a 
period of more than five years after the date of its issuance and such 
general pennit may be revoked or modified by the Secretary if, after 
opportunity for public hearing, the Secretary determines that the 
activities authorized by such general permit have an adverse impact on 
the environment or such activities are more appropriately authorized 
by individual permits. 

(f) (1) Except as provided in paragraph (2) of this 
subsection, the discharge of dredge or fill material--

(A) from normal farming, silviculture, and ranching activities 
such as plowing, seeding, cultivating, minor drainage, harvesting for 
the production of food, fiber, and forest products, or upland soil and 
water conservation practices; 

(B) for the purpose of maintenance, including emergency re
construction of recently damaged parts, of currently serviceable 
structures such as dikes, dams, levees, groins, riprap, breakwaters, 
causeways, and bridge abutments or approaches, and transportation structures; 

(C) for the purpose of construction or maintenance of farm 
or stock ponds or irrigation ditches, or the maintenance of drainage 
ditches; 

(D) for the purpose of COAstruction of temporary sedimentation 
basins on a construction site which does not include placement of fill 
material into the navigable waters; 

(E) for the purpose of construction or maintenance of farms 
roads or forest roads, or temporary roads for moving mining equipment, 
where such roads are constructed and maintained, in accordance with 
best management practices, to assure that flow and circulation patterns 
and chemical and biological characteristics of the navigable waters are 
not impaired, that the reach of the navigable waters is not reduced, 
and that any adverse effect on the aquatic environment will be other
wise minimized; 
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(F) resulting from any activity with respect to which a State 
has an approved program under section 208 (b) (4) which meets the 
requirements of subparagraphs (8) and (C) of such section, is not 
prohibited by or otherwise subject to regulation under this section 
or section 301 (a) or 402 of this Act (except for effluent standards 
or prohibitions under section 307). 

(2) Any discharge of dredged or fill material into the navigable 
waters incidentialto any activity having as its purpose bringing an 
area of the navigable waters into a use to which it was not previously 
subject, where the flow or circulation of navigable waters may be 
impaired or the reach of such waters be reduced, shall be required to 
have a permit under this section. 

(g) (1) The Governor of any State desiring to administer 
its own individual and general permit program for the discharge of 
dredged or fill material into the navigable waters (other than those 
waters which are presently used, or are susceptible to use in their 
natural condition or by reasonable improvement as a means to transport 
interstate or foreign conmerce shoreward to their ordinary high water 
mark, including all waters which are subject to the ebb and flow of the 
tide shoreward to their mean high water mark, or mean higher high water 
mark on the west coast, including wetlands adjacent thereof), within 
its jurisdiction may submit to the Administrator a full and complete 
description of the program it proposes to establish and administer under 
State law or under an interstate compact. In addition, such State 
shall submit a statement from the attorney general (or the attorney 
for those State agencies which have independent legal counsel), or 
from the chief legal officer in the case of an interstate agency, 
that the laws of such State, or the interstate compact, as the case 
may be, provide adequate authority to carry out the described program. 

(2) Not later than the tenth day after the date of the receipt of 
the program and statement submitted by any State under paragraph (1) 
of' this subsection, the Administrator shall provide copies of such 
program and statement to the Secretary and the Secretary of the Interior, 
acting through the Director of the United States Fish and Wildlife 
Service. 

(3) Not later than the ninetieth day after the date of the receipt 
by the Administrator of the program and statement submitted by any 
State, under paragraph (1) of this subsectio.n, the Secretary and the 
Secretary of the Interior, acting through the Director of the United 
States Fish and Wildlife Service, shall submit any comments with 
respect to such program and statement to the Administrator in writing. 

(h) (1) Not later than the one-hundred-twentieth day 
after the date of the receipt by the Administrator of a program and 
statement submitted by any State under paragraph (1) of this subsection, 
the Administrator shall determine, taking into account any comments 
submitted by the Secretary and the Secretary of the Interior, acting 
through the Director of the United States Fish and Wildlife Service, 
pursuant to SUbsection (g) of this section, whether such State has the 
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following authority with respect to the issuance of permits pursuant 
to such program: 

(A) To issue permits which--

(i) apply and assure compliance with, any applicable 
requirements of this section, including, but not limited to, the 
guidelines established under section (b) (1) of this section, and 
sections 307 and 403 of this Act; 

(ii) are for fixed terms not exceeding five years; and 

(iii) can be terminated or modified for cause including, 
but not limited to, the following: 

(I) violation of any condition of the permit; 

(II) obtaining a permit by misrepresentation, or failure 
to disclose fully all relevant facts; 

(III) change in any condition that requires either a 
temporary or permanent reduction or elimination of the permitted 
di scharge. 

(8)' To issue permits which apply, and assure compliance with, 
all applicable requirements of section 308 of this Act, or to inspect, 
monitor, enter, and require reports to at least the same extent as 
required in section 308 of this Act. 

(e) To assure that the public, and any other State the 
waters of which may be affected, receive notice of each application 
for a permit and to provide an opportunity for public hearing before 
a ruling on each such application. 

(D) To assure that the Administrator receives notice of each 
application (including a copy thereof) for a permit. 

(E) To assure that any State (other than the permitting State), 
whose waters may be affected by the issuance of a permit may submit 
written recommendation to the permitting State (and the Administrator) 
with respect to any pennit application and, if any part of such written 
recommendations are not accepted by the permitting State, that the 
permitting State will notify such affected State (and the Administrator) 
in writing of its failure to so accept such recommendations together 
with its reasons for so doing. 

(F) To assure that no permit will be issued if, in the judgment 
of the Secretary, after consultation with the Secretary of the department 
in which the Coast Guard is operating, anchorage and navigation of any 
of the navigable water would be substantially impaired thereby. 

(G) To abate violations of the permit or the permit program, 
including civil and criminal penalties and other ways and means of 
enforcement. 

S478 E-I-91.7 



(H) To assure continued coordination with Federal and Federal
State water-related planning and review processes. 

(2) If, with respect to a State program submitted under subsection 
(g) (I) of this section, the Administrator determines that such State--

(A) has the authority set forth in paragraph (1) of this 
subsection, the Administrator shall approve the program and so notify 
(i) such State, and (ii) the Secretary, who upon subsequent notification 
from such State that it is administering such program, shall suspend 
the issuance of permits under subsection (a) and (e) of this section 
for activities with respect to which a permit may be issued pursuant 
to such State program; or 

(B) does not have the authority set forth in paragraph (1) of 
this subsection, the Administrator shall so notify such State, which 
notification shall also describe the revisions or modifications neces
sary so that such State may resubmit such program for a determination 
by the Administrator under this subsection. 

(3) If the Administrator fails to make a determination with respect 
to any program submitted by a State under subsection (g) (1) of this 
section within one-hundred-twenty days after the date of the receipt 
of such program, such program shall be deemed approved pursuant to 
paragraph (2) (A) of this subsection and the Administrator shall so 
notify such State and the Secretary who, upon subsequent notification 
from such State that it is administering such program, shall suspend 
the issuance of permits under subsection (a) and (e) of this section 
for activities with respect to which a permit may be issued by such 
State. 

(4) After the Secretary receives notification from the Administrator 
under paragraph (2) or (3) of this subsection that a State permit 
program has been approved, the Secretary shall transfer any applications 
for permits before the Secretary for activities with respect to which 
a permit may be issued pursuant to such State program to such State 
for appropriate action. 

(S) Upon notification from a State with a permit program approved 
under this subsection that such State intends to administer and enforce 
the terms and conditions of a general permit issued by the Secretary 
under subsection (e) of this section with respect to activities in such 
State to which such general permit applies, the Secretary shall suspend 
the administration and enforcement of such general permit with respect 
to such activities. 

(i) Whenever the Administrator determines after public 
hearing that a State is not administering a program approved under 
section (h) (2) (A) of this section, in accordance with this section, 
including, but not limited to, the guidelines established under sub
section (b) (1) of this section, the Administrator shall so notify the 
State; and, if appropriate corrective action is not taken within a 
reasonable time, not to exceed ninety days after the date of the receipt 
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of such notification, the Administrator shall (1) withdraw approval of 
such program until the Administrator determines such corrective action 
has been taken, and (2) notify the Secretary that the Secretary shall 
resume the program for the issuance of permits under subsections (a) 
and (e) of this section for activities with respect to which the State 
was issuing permits and that such authority of the Secretary shall 
continue in effect until such time as the Administrator makes the 
determination described in clause (1) of this subsection and such State 
again has an approved program. 

(j) Each State which-is administering a permit program 
pursuant to this section shall transmit to the Administrator (1) a copy 
of each permit application received by such State and provide notice 
to the Administrator of every action related to the consideration of 
such permit application, including each permit proposed to be issued 
by such State, and (2) a copy of each proposed general permit which 
such State intends to issue. Not later than the tenth day after the 
date of the receipt of such permit application or such proposed general 
permit, the Administrator shall provide copies of such permit application 
or such proposed general permit to the Secretary and the Secretary 
of the Interior, acting through the Director of the United States 
Fish and Wildlife Service. If the Administrator intends to provide 
written comments to such State with respect to such permit application 
or such proposed general permit, he shall so notify such State not later 
than the thirtieth day after the date of the receipt of such application 
or such proposed general permit and provide such written comments to 
such State, after consideration of any comments made in writing with 
respect to such application or such proposed general permit by the 
Secretary and the Secretary of the Interior, acting through the Director 
of the United States Fish and Wildlife Service, not later than the 
ninetieth day after the date of such receipt. If such State is so 
notified by the Administrator, it shall not issue the proposed permit 
until after the receipt of such comments from the Administrator, or 
after such ninetieth day, whichever first occurs. Such State shall 
not issue such proposed permit after such ninetieth day if it has 
received such written comments in which the Administrator objects (A) 
to the issuance of such proposed permit and such proposed permit is 
one that has been submitted to the Administrator pursuant to subsection 
(h) (1) (E), or (B) to the issuances of such proposed permit as being 
outside the requirements of this section, including, but not limited 
to, the guidelines developed under sUbsection (b) (1) of this section 
unless it modifies such proposed permit in accordance with such comments. 
Whenever the Administrator objects to the issuance of a permit under 
the preceding sentence such written objection shall contain a statement 
of the reasons for such objection and the conditions which such permit 
would include if it were issued by the Administrator. In any case 
where the Administrator objects to the issuance of a permit, on request 
of the State, a public hearing shall be held by the Administrator on 
such objection. If the State does not resubmit such permit revised to 
meet such objection within 30 days after completion of the hearing or, 
if no hearing is requested within 90 days after the date of such objec
tion, the Secretary may issue the permit pursuant to sUbsection (a) or 
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(e) of this section, as the case may be, for such source in accordance 
with the guidelines and requirements of this Act. 

(k) In accordance with guidelines promulgated pursuant 
to subsection (h) (2) of section 304 of this Act, the Administrator 
is authorized to waive the requirements of subsection (j) of this 
section at the time of the approval of a program pursuant to subsection 
(h) (2) (A) of this section for any category (including any class, type, 
or size within such category) of discharge within the State submitting 
such program. 

(1) The Administrator shall promulgate regulations 
establishing categories of discharges which he determines shall not 
be subject to the requirements of subsection (j) of this section in 
any State with a program approved pursuant to sUbsection (h) (2) (A) 
of this section. The Administrator may distinguish among classes, 
types, and sizes within any category of discharges. 

(m) Not later than the ninetieth day after the date on 
which the Secretary notifies the Secretary of the Interior, acting 
through the Director of the United States Fish and Wildlife Service 
that (1) an application for a permit under subsection (a) of this section 
has been received by the Secretary, or (2) the Secretary proposes to 
issue a general permit under subsection (e) of this section, the 
Secretary of the Interior, acting through the Director of the United 
States Fish and Wildlife Service, shall submit any comments with 
respect to such application or such proposed general permit in writing 
to the Secretary. 

(n) Nothing in this section shall be construed to limit 
the authority of the Administrator to take action pursuant to section 
309 of this Act. 

(0) A copy of each permit application and each permit 
issued under this section shall be available to the public. Such 
permit application or portion thereof, shall further be available 
an request for the purpose of reproduction. 

(p) Compliance with a permit issued pursuant to this 
section, including any activity carried out pursuant to a general permit 
issued under this section, shall be deemed compliance, for purposes 
of sections 309 and 505, with sections 301, 307, and 403. 

(q) Not later than the one-hundred-eightieth day after 
the date of enactment of this subsection, the Secretary shall enter 
into agreements with the Administrator, the Secretaries of the 
Departments of Agriculture, Commerce, Interior, and Transportation, 
and the heads of other appropriate Federal agencies to minimize, to 
the maximum extent practicable, duplication, needless paperwork, and 
delays in the issuance of permits under this section. Such agreements 
shall be developed to assure that, to the maximum extent practicable, 
a decision with respect to an application for a permit under subsection 
(a) of this section will be made not later than the ninetieth day 
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after the date the notice of such application is published under sub
section (a) of this section. 

(r) The discharge of dredged or fill material as part 
of the construction of a Federal project specifically authorized by 
Congress, whether prior to or on or after the date of enactment of 
this subsection, is not prohibited by or otherwise subject to regulation 
under this section, or a State program approved under this section, 
or section 301 (a) or 402 of the Act (except for effluent standards 
or prohibitions under section 307), if information on the effects of 
such discharge, including consideration of the guidelines developed 
under subsection (b) (1) of this section, is included in an environ
mental impact statement for such project pursuant to the National 
Environmental Policy Act of 1969 and such environmental impact state
ment has been submitted to Congress before the actual discharge of 
dredged or fill material in connection with the construction of such 
project and prior to either authorization of such project or an appro
priation of funds for each construction. 

(s) (1) Whenever on the basis of any information avail
able to him the Secretary finds that any person is in violation of any 
condition or limitation set forth in a permit issued by the Secretary 
under this section, the Secretary shall issue an order requiring such 
persons to comply with such condition or limitation, or the Secretary 
shall bring a civil action in accordance with paragraph (3) of this 
subsection. 

(2) A copy of any order issued under this subsection shall be sent 
immediately by the Secretary to the State in which the violation 
occurs and other affected States. Any order issued under this subsection 
shall be by personal service and shall state with reasonable specificity 
the nature of the violation, specify a time for compliance, not to 
exceed thirty days, which the Secretary determines is reasonable, 
taking into account the seriousness of the violation and any good 
faith efforts to comply with applicable requirements. In any case 
in which an order under this subsection is issued to a corporation, a 
copy of such order shall be served on any appropriate corporate officers. 

(3) The Secretary is authorized to commence a civil action for 
appropriate relief, including a permanent or temporary injunction for 
any violation for which he is authorized to issue a compliance order 
under paragraph (1) of this subsection. Any action under this para
graph may be brought in the district court of the United States for 
the district in which the defendant is located or resides or is doing 
business, and such court shall have jurisdiction to restrain such 
violation and to require compliance. Notice of the commencement of 
such action shall be given immediately to the appropriate State. 

(4) (A) Any person who willfully or negligently violates any 
condition or limitation in a permit issued by the Secretary under this 
section shall be punished by a fine of not less than $2,500 nor more 
than $25,000 per day of violation, or by imprisonment for not more 
than one year, or by both. If the conviction is for a violation 
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committed after a first conviction of such person under this paragraph, 
punishment shall be by a fine of not more than $50,000 per day of 
violation, or by imprisonment for not more than two years, or by both. 

(B) For the purposes of this paragraph, the term "personll 
shall mean, in addition to the definition contained in section 502 (5) 
of this Act, any responsible corporate officer. 

(5) Any person who violates any condition or limitation in a permit 
issued by the Secretary under this section, and any person who violates 
any order issued by the Secretary under paragraph (1) of this subsection, 
shall be subject to a civil penalty not to exceed $10,000 per day of 
such violation. 

(t) Nothing in this section shall preclude or deny the 
right of any State or interstate agency to control the discharge of 
dredged or fill material in any portion of the navigable waters within 
the jurisdiction of such State, including any activity of any Federal 
agency, and each such agency shall comply with such State or interstate 
requirements both substantive and procedural to control the discharge 
of dredged or fill material to the same extent that any person is 
subject to such requirements. This section shall not be construed 
as affecting or impairing the authority of the Secretary to maintain 
navigation. 

Disposal of Sewage Sludge 

Sec. 405. (a) Notwithstanding any other provision of this Act or of 
any other law, in the case where the disposal of sewage sludge re
sulting from the operation of a treatment works as defined in section 
212 of this Act (including the removal of in-place sewage sludge from 
one 1ocationand its deposit at another location) would result in any 
pollutant from such sewage sludge entering the navigable waters, such 
disposal is prohibited except in accordance with a permit issued by 
the Administrator under section 402 of this Act. 

(b) The Administrator shall issue regulations governing 
the issuance of permits for the disposal of sewage sludge subject to 
subsection (a) of this section and section 402 of this Act. Such 
regulations shall require the application to such disposal of each 
criterion, factor, procedure, and requirement applicable to a permit 
issued under section 402 of this title. 

(c) Each State desiring to administer its own permit 
program for disposal of sewage sludge subject to subsection (a) of 
of this section within its jurisdiction may do so in accordance with 
section 402 of this Act. 

(d) The Administrator, after consultation with appropriate 
Federal and State agencies and other interested persons, shall develop 
and publish, within one year after the date of enactment of this sub
section and from time to time thereafter, regulations providing 
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for the disposal of sludge and the utilization of sludge for various 
purposes. Such regulations shall--

(1) identify uses for sludge, including disposal; 

(2) specify factors to be taken into account in determining the 
measures and practices applicable to each such use or disposal (including 
publication of information on costs); 

(3) identify concentrations of pollutants which interfere with 
each such use or disposal. 

The Administrator is authorized to revise any regulation issued 
under this subsection. 

(e) The determination of the manner of disposal or use 
of sludge is a local determination except that it shall be unlawful 
for the owner or operator of any publicly owned treatment works to 
dispose of sludge from such works for any use for which guidelines 
have been established pursuant to subsection (d) of this section, except 
in accordance with such guidelines. 

Title V - General Provisions 

Administration 

Sec. 501. (a) The Administrator is authorized to prescribe such 
regulations as are necessary to carry out his functions under this Act. 

(b) The Administrator, with the consent of the head of 
any other agency of the United States, may utilize such officers and 
employees of such agency as may be found necessary to assist in 
carrying out the purposes of this Act. 

(c) Each recipient of financial assistance under this 
Act shall keep such records as the Administrator shall prescribe, in
cluding records which fully disclose the amount and disposition of such 
assistance, the total cost of the project or undertaking in connection 
with which such assistance is given or used, and the amount of that 
portion of the cost of the project or undertaking supplied by other 
sources, and such other records as will facilitate an effective audit. 

(d) The Administrator and the Comptroller General of the 
United States, or any of their duly authorized representatives, shall 
have access, for the purpose of audit and examination, to any books, 
documents, papers, and records of the recipients that are pertinent to 
the grants received under this Act. 

(e) (1) It is the purpose of this subsection to authorize 
a program which will provide official recognition by the United States 
Government to those industrial organizations and political subdivisions 
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of States which during the preceding year demonstrated an outstanding 
technological achievement or an innovative process, method, or device 
in their waste treatment and pollution abatement programs. The Admin
istrator shall, in consultation with the appropriate State water 
pollution control agencies, establish regulations under which such 
recognition may be applied for and granted, except that no applicant 
shall be eligible for an award under this subsection if such applicant 
is not in total compliance with all applicable water quality require
ments under this Act, or otherwise does not have a satisfactory record 
with respect to environmental quality. 

(2) The Administrator shall award a certificate or plaque of 
suitable design to each industrial organization or political subdivision 
which qualifies for such recognition under regulations established 
under this subsection. 

(3) The President of the United States, the Governor of the appro
priate State, the Speaker of the House of Representatives, and the 
President pro tempore of the Senate shall be notified of the award by 
the Administrator and the awarding of such recognition shall be 
published in the Federal Register. 

(f) Upon the request of a State water pollution control 
agency, personnel of the Environmental Protection Agency may be detailed 
to such agency for the purpose of carrying out the provisions of this 
Act. 

General Definitions 

Sec. 502. Except as otherwise specifically provided, when used 
in this Act: 

(1) The term "State water pollution control agency" means the 
State agency designated by the Governor having responsibility for 
enforcing State laws relating to the abatement of pollution. 

(2) The term "interstate agencyll means an agency of two or more 
States established by or pursuant to an agreement of compact approved 
by the Congress, or any other agency of two or more. States, having 
substantial powers or duties pertaining to the control of pollution 
as determined and approved by the Administrator. 

(3) The term "State" means a State, the District of Columbia, 
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American 
Samoa, and the Trust Territory of the Pacific Islands. 

(4) The term "municipality" means a city, town, borough, county, 
parish, district, association, or other public body created by or pur
suant to State law and having jurisdiction over disposal of sewage, 
industrial wastes, or other wastes, or an Indian tribe or an autho
rized Indian tribal organization, or a designated and approved manage
ment agency under section 208 of this Act. 
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(5) The term liperson" means an individual, corporation, partnership, 
association, State, municipality, commission, or political subdivision 
of a State, or any interstate body. 

(6) The term "pollutant" means dredged spoil, solid waste, inciner
ator residue, sewage, garbage, sewage sludge, munitions, chemical 
wastes, biological materials, radioactive materials, heat, wrecked or 
discarded equipment, rock, sand, cellar dirt and industrial, municipal, 
and agricultural waste discharged into water. This term does not mean 
(A) "sewage from vessels" within the meaning of section 312 of this 
Act; or (8) water, gas, or other material which is injected into a 
well to facilitate production of oil or gas, or water derived in associa
tion with oil or gas, or water derived in association with oil or gas 
production and disposed of in a well, if the well used either to facili
tate production or for disposal purposes is approved by authority of 
the State in which the well is located, and if such State determines 
that such injection or disposal will not result in the degradation of 
ground or surface water resources. 

(7) The term IInavigable waters" means the waters of the United 
States, including the territorial seas. 

(8) The term "territorial seas" means the belt of the seas measured 
from the line of ordinary low water along that portion of the coast 
which is in direct contact with the open sea and the line marking the 
seaward limit of inland waters, and extending seaward a distance of 
three miles. 

(9) The term IIcontiguous zone" means the entire zone established 
or to be established by the United States under article 24 of the Con
vention of the Territorial Sea and the Contiguous Zone. 

(10) The term "ocean" means any portion of the high seas beyond the 
contiguous zone. 

(11) The term Ileffluent limitation" means any restriction established 
by a State or the Administrator on quantities, rates, and concentrations 
of chemical, phyiical, biological, and other constituents which are 
discharged from point sources into navigable waters, the wat~rs of the 
contiguous zone, or the ocean, including schedules of compliance. 

(12) The term "discharge of a pollutant" and the term "discharge 
of pollutants" each means (A) any addition of any pollutant to navigable 
waters from any point source, (B) any addition of any pollutant to the 
waters of the contiguous zone or the ocean from any point source other 
than a vessel or other floating craft. 

(13) The term "toxic pollutant ll means those pollutants, or combin
ations of pollutants, including disease-causing agents, which after 
discharge and upon exposure, ingestion, inhalation or assimilation into 
any organism, either directly from the environment or indirectly by in
gestion through food chains, will, on the basis of information avail-
able to the Administrator, cause death, disease, behavioral abnormalities, 
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cancer, genetic mutations, physiological malfunctions (including 
malfunctions in reproduction) or physical deformations, in such 
organisms or their offspring. 

(14) The term "point source" means any discernible, confined and 
discrete conveyance, including but not limited to any pipe, ditch, 
channel, tunnel, conduit, well, discrete fissure, container, rolling 
stock, concentrated animal feeding operation, or vessel or other 
floating craft, from which pollutants are or may be discharged. This 
term does not include return flows from irrigated agriculture. 

(15) The tenn "biological monitoring" shall mean the determination 
of the effects on aquatic life, including accumulation of pollutants 
in tissue, in receiving waters due to the discharge of pollutants (A) 
by techniques and procedures, including sampling of organisms represen
tative of appropriate levels of the food chain appropriate to the 
volume and the physical chemical, and biological characteristics of 
the effluent, and (B) at appropriate frequencies and locations. 

(16) The term "discharge/! when used without qualification includes 
a discharge of a pollutant, and a discharge of pollutants. 

(17) The term "schedule of compliance" means a schedule of remedial 
measures including an enforceable sequence of actions or operations 
leading to compliance with an effluent limitation, other limitation, 
prohibition, or standard. 

(18) The term "industrial useril means those industries identified 
in the Standard Industrial Classification Manual, Bureau of the Budget, 
1967, as amended and supplemented, under the category IIDivision D-
Manufacturing" and such other classes of significant waste products 
as, by regulation, the Administrator deems appropriate. 

(19) The term IIpollutionll means the man-made or man-induced alter
ation of the chemical, physical, biological and radiological integrity 
of water. 

Water Pollution Control 
Advisory Board 

Sec. 503. (a) (1) There is hereby established in the Environmental 
Protection Agency a Water Pollution Control Advisory Board, composed 
of the Administrator or his designee, who shall be Chairman, and nine 
members appointed by the president, none of whom shall be Federal officers 
or employees. The appointed members, having due regard for the purposes 
of this Act, shall be selected from among representatives of various 
State, interstate, and local governmental agencies, of public or private 
interests contributing to, affected by, or concerned with pollution, 
and of other public and private agencies, organizations, or groups 
demonstrating an active interest in the field of pollution prevention 
and control, as well as other individuals who are expert in this field. 
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(2) (A) Each member appointed by the President shall hold office 
for a term of three years, except that (i) any member appointed to fill 
a vacancy occurring prior to the expiration of the term for which his 
predecessor was appointed shall be appointed for the remainder of such 
term, and (ii) the terms of office of the members first taking office 
after June 30, 1956, shall expire as follows: three at the end of one 
year after such date, three at the end of two years after such date, 
and three at the end of three years after such date, as designated by 
the President at the time of appointment, and (iii) the term of any 
member under the preceding provisions shall be extended until the date 
on which his successor's appointment is effective. None of the members 
appointed by the President shall be eligible for reappointment within 
one year pfter the end of his preceding term. 

(B) The members of the Board who are not officers or employees 
of the United States, while attending conferences or meetings of the 
Board or while otherwise serving at the request of the Administrator, 
shall be entitled to receive compensation at a rate to be fixed by the 
Administrator, but not exceeding $100 per diem, including travel-time, 
and while away from their homes or regular places of business they may 
be allowed travel expenses, including per diem in lieu of subsistence, 
as authorized by law (5 U.S.C. 73b-2) for persons in the Government 
service employed intermittently. 

(b) The Board shall advise, consult with, and make recom
mendations to the Administrator on matters of policy relating to the 
activities and functions of the Administrator under this Act. 

(c) Such clerical and technical assistance as may be 
necessary to discharge the duties of the Board shall be provided from 
the personnel of the Environmental Protection Agency. 

Emergency Powers 

Sec. 504. (a) Notwithstanding any other provision of this Act, the 
Administrator upon receipt of evidence that a pollution source or 
combination of sources is presenting an imminent and substantial en
dangerment to the health of persons or to the welfare of persons where 
such endangerment is to the livelihood of such persons, such as inability 
to market shellfish, may bring suit on behalf of the United States in 
the appropriate district court to immediately restrain any person 
causing or contributing to such pollution or to take such other action 
as may be necessary. 

(b) (1) The Administrator is authorized to provide 
assistance in emergencies caused by the release into the environment 
of any pollutant or other contaminant including, but not limited to, 
those which present, or may reasonably be anticipated to present, an 
imminent and substantial danger to the public health or welfare. 

(2) There is hereby established a contingency fund to carry out 
paragraph (1) of this SUbsection and there is authorized to be 
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appropriated to such fund not to exceed $10,000,000. The amounts 
appropriated under this paragraph shall remain available until expended. 
There is authorized to be appropriated such sums as are necessary to 
maintain that portion of such fund available for emergency assistance 
at a $10,000,000 level. 

(3) The Administrator shall submit a report annually to each 
House of Congress on his activities in carrying out this subsection. 

(4) This subsection shall not be construed to relieve the Adminis
trator of any requirement imposed on the Administrator by any other 
Federal law. Nothing contained in this subsection shall (A) affect 
any final action taken under such other Federal law, or (8) in any 
way affect the extent to which human health or the environment is to 
be protected under such other Federal law. 

(5) The Administrator is authorized to provide emergency assistance 
under this sUbsection whenever the Administrator determines--

(A) such assistance is immediately required to prevent, limit, 
or mitigate the emergency; 

(8) there is an immediate significant risk to the public health 
or welfare and the environment; and 

(C) such assistance will not otherwise be provided on a 
timeiy basis. 

(6) Emergency assistance provided under this subsection may in
clude (A) measures to abate and remedy the emergency, (8) the perform
ance of research on the effects of an emergency on public health, 
welfare, and the environment, and (C) providing officers and employees 
of the agency to administer, at the site of any emergency, the authority 
under this or other Federal law to minimize and mitigate the adverse 
effects of the emergency. 

(7) The Administrator shall prepare and publish a contingency 
plan for responding to emergencies under this subsection. Such con
tingency plan shall include actions and responsibilities comparable 
to those specified in section 311 (c) (2) of this Act. 

(8) If emergency assistance is provided under this subsection in 
an emergency caused by the discharge of any pollutant subject to 
section 311 of this Act, the cost of such assistance shall, at the 
discretion of the Administrator, be a cost of removal for the purpose 
of subsections (f) and (g) of such section, and added to any liability 
which may be imposed under subsection (b) (2) of such section. 

(9) The cost of any emergency assistance provided under this sub
section in an emergency caused by the discharge of a pollutant in vio
lation of any requirement of section 301, 306, 307, 402, or 403 of 
this Act,_ shall be recoverable from the owner or operator of the source 
of the discharge in an action brought under section 309 of this Act. 
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Citizen Suits 

Sec. 505. (a) Except as provided in subsection (b) of this section, 
any citizen may commence a civil action on his own behalf--

(1) against any person (including (i) the United States, and (ii) 
any other governmental instrumentality or agency to the extent permitted 
by the eleventh amendment to the Constitution) who is alleged to be in 
violation of (A) an effluent standard of limitation under this Act, or 
(B) an order issued by the Administrator or a State with respect to such 
a standard or limitation, or 

(2) against the Administrator where there is alleged a failure 
of the Administrator to perform any act or duty under this Act which 
is not discretionary with the Administrator. 

The district courts shall have jurisdiction, without regard to the 
amount in controversy or the citizenship of the parties, to enforce 
such an effluent standard or limitation, or such an order, or to order 
the Administrator to perform such act or duty, as the case may be, and 
to apply any appropriate civil penalties under section 309 (d) of 
this Act. 

(b) No action may be comnenced-

(1) under subsection (a) (1) of this section--

(A) prior to sixty days after the plaintiff has given notice 
of the alleged violation (i) to the Administrator, (ii) to the State 
in which the alleged violation occurs, and (iii) to any alleged violator 
of the standard, limitation, or order, or 

(B) if the Administrator or State has commenced and is diligently 
prosecuting a civil or criminal action in a court of the United States, 
or a State to require compliance with the standard, limitation, or order, 
but in any such action in a court of the United States any citizen may 
intervene as a matter of right. 

(2) under subsection (a) (2) of this section prior to sixty days 
after the plaintiff has given notice of such action to the Administrator. 
Except that such action may be brought immediately after such notifi
cation in the case of an action under this section respecting a viola
tion of section 306 and 307 (a) of this Act. Notice under this subsection 
shall be given in such manner as the Administrator shall prescribe by 
regulation. 

(c) (1) Any action respecting a violation by a discharge 
source of an effluent standard or limitation or an order respecting 
such standard or limitation may be brought under this section only 
in the judicial district in which such source is located. 

(2) In such action under this section, the Administrator, if not 
a party, may intervene as a matter of right. 

S478 E-I-91.19 



(d) The court, in issuing any final order in any action 
brought pursuant to this section, may award costs of litigation (inclu
ding reasonable attorney and expert witness fees) to any party, when
ever the court rietermines such award is appropriate. The court may, 
if a temporary restraining order or preliminary injunction is sought, 
require the filing of a bond or equivalent security in accordance 
with the Federal Rules of Civil Procedure. 

(e) Nothing in this section shall restrict any right 
which any person (or class of persons) may have under any statute 
or common law to seek enforcement of any effluent standard or limita
tion or to seek any other relief against the Administrator or a State 
agency) .. 

(f) For purposes of this section, the term "effluent 
standard or limitation under this Act ll means (1) effective July 1, 
1973, an unlawful act under subsection (a) of section 301 of this Act; 
(2) an effluent limitation or other limitation under section 301 or 
302 of this Act; (3) standard of performance under section 306 of 
this Act; (4) prohibition, effluent standard or pretreatment standards 
under section 307 of this Act; (5) certification under section 401 of 
this Act; or (6}a permit or condition thereof issued under section 
402 of this Act, which is in effect under this Act (including a require
ment applicable by reason of section 313 of this Act). 

(g) For the purposes of thi,s section the term "citizenll 
means a person or persons having an interest which i,s or may be 
adversely affected. 

(h) A Governor of a State may commence a civil action 
under subsection (a), without regard to the limitations of subsection 
(b) of this section, against the Administrator where there is alleged 
a failure of the Administrator to enforce an effluent standard or 
limitation under this Act the violation of which is occurring in 
another State and is causing an adverse effect on the public health 
or welfare in his State, or is causing a violation of any water 
quality requirement in his State. 

Appearance 

Sec. 506. The Administrator shall request the Attorney General to 
appear and represent the United States in any civil or criminal action 
instituted under this Act to which the Administrator is a party. Un
less the Attorney General notifies the Administrator within a reason
able time, that he will appear in a civil action, attorneys who are 
officers or employees of the Environmental Protection Agency shall 
appear and represent the United States in such action. 

Employee Protection 

Sec. 507. (a) No person shall fire, or in any other way discriminate 
against, or cause to be fired or discriminated against, any employee 
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or any authorized representative of employees by reason of the fact 
that such employee or representative has filed, instituted, or caused 
to be filed or instituted any proceeding under this Act, or has 
testified or is about to testify in any proceeding resulting from the 
administration or enforcement of the provisions of this Act. 

(b) Any employee or a representative of employees who 
believes that he has been fired or otherwise discriminated against 
by any person in violation of subsection (a) of this section may~ 
within thirty days after such alleged violation occurs~ apply to the 
Secretary of labor for a review of such firing or alleged discrimination. 
A copy of the application shall be sent to such person who shall be 
the respondent. Upon receipt of such application, the Secretary of 
Labor shall cause such investigation to be made as he deems appropriate. 
Such investigation shall provide an opportunity for a public hearing 
at the request of any party to such review to enable the parties to 
present infonmation relating to such alleged violation. The parties 
shall be given written notice of the time and place of the hearing at 
least five days prior to the hearing. Any such hearing shall be of 
record and shall be subject to section 554 of title 5 of the United 
States Code. Upon receiving the report of such investigation, the 
Secretary of labor shall make findings of fact. If he finds that 
such violation did occur, he shall issue a decision, incorporating an 
order therein and his bindings, requiring the party conmitting such 
violation to take such affirmative action to abate the violation as 
the Secretary of Labor deems appropriate, including, but not limited 
to, the rehiring or reinstatement of the employee or representative 
of employees to his former position with compensation. If he finds 
that there was no such violation, he shall issue an order denying the 
application. Such order issued by the Secretary of Labor under this 
subparagraph shall be subject to judicial review in the same manner as 
orders and decisions of the Administrator are subject to judicial 
review under this Act. 

(c) Whenever an order is issued under this section to 
abate such violation, at the request of the applicant, a sum equal to 
the aggregate amount of all costs and expenses (including the attorney's 
fees), as determined by the Secretary of Labor, to have been reason
ably incurred by the applicant for, or in connection with, the institu
tion and prosecution of such proceedings, shall be assessed against 
the person committing such violation. 

(d) This section shall have no application to any employee 
who, acting without direction from his employer (or his agent) deliberately 
violates any prohibition of effluent limitation or other limitation 
under section 301 or 302 of this Act, standards of performance under 
section 306 of this Act, effluent standard, prohibition or pretreatment 
standard under section 307 of this Act, or any other prohibition or 
limitation established under this Act. 

(e) The Administrator shall conduct continuing evaluations 
of potential loss or shifts of employment which may result from the 
issuance of any effluent limitation or order under this Act, including~ 
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where appropriate, investigating threatened plant closures or reduc
tions in employment allegedly resulting from such limitation or order. 
Any employee who is discharged or laid off, threatened with discharge 
or lay-off, or otherwise discriminated against by any person because 
of the alleged results of any effluent limitation or order issued 
under this Act, or any representative of such employee, may request 
the Administrator to conduct a full investigation of the matter. The 
Administrator shall thereupon investigate the matter and, at the re
quest of any party, shall hold public hearings on not less than five 
days notice, and shall at such hearing require the parties, including 
the employer involved, to present information relating to the actual 
or potential effect of such limitation or order on employment an on any 
alleged discharge, lay-off, or other discrimination and the detailed 
reasons or justification therefor. Any such hearing shall be of rec
ord and shall be subject to section 554 of title 5 of the United States 
Code. Upon receiving the report of such investigation, the Adminis
trator shall make findings of fact as to the effect of such effluent 
limitation or order on employment and on the alleged discharge, lay
off, or discrimination and shall make such recommendations as he deems 
appropriate. Such report, findings, and recommendations shall be 
available to the public. Nothing in this subsection shall be con
strued to require or authorize the Administrator to modify or withdraw 
any effluent limitation or order issued under this Act. 

Federal Procurement 

Sec. 508. (a) No Federal agency may enter into any contract with 
any person, who has been convicted of any offense under section 309 
(c) of this Act, for the procurement of good.s, materials, and services 
if such contract is to be performed at any facility at which the vio
lation which gave rise to such conviction occurred, and if such 
facility is owned, leased, or supervised by such person. The pro
hibition in the preceding sentence shall continue until the Adminis
trator certifies that the condition giving rise to such conviction 
has been corrected. 

(b) The Administrator shall establish procedures to pro
vide all Federal agencies with the notification necessary for the 
purposes of subsection (a) of this section. 

(c) In order to implement the purposes and policy of this 
Act to protect and enhance the quality of the Nation's water, the 
President shall, not more than one hundred and eighty days after 
enactment of this Act, cause to be issued an order (1) requiring each 
Federal agency authorized to enter into contracts and each Federal 
age'ncy whi ch is empowered to extend Federa 1 ass i stance by way of grant, 
loan, or contract to effectuate the purpose and policy of this Act in 
such contracting or assistance activities, and (2) setting forth pro
cedures, sanctions, penalties, and such other provisions, as the 
President determines necessary to carry out such requirement. 
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(d) The President may exempt any contract, loan, or grant 
from all or part of the provisions of this section where he determines 
such exemption is necessary in the paramount interest of the United States 
and he shall notify the Congress of such exemption. 

(e) The President shall annually report to the Congress 
on the measures taken in compliance with the purpose and intent of 
this section, including, but not limited to, the progress and problems 
associated with such compliance. 

Administrative Procedure and 
Judicial Review 

Sec. 509. (a) (1) For the purposes of obtaining information under 
section 305 of this Act, or carrying out section 507 (e) of this Act, 
the Administrator may issue subpoenas for the attendance and testimony 
of witnesses and the production of relevant papers, books, and documents, 
and he may administer oaths. Except for effluent data, upon a showing 
satisfactory to the Administrator that such papers, books, documents, 
or information or particular part thereof, if made public, would divulge 
trade secrets or secret processes, the Administrator shall consider 
such record, report, or information or particular portion thereof 
confidential in accordance with the purposes of section 1905 of title 
18 of the United States Code, except that such paper, book, document, 
or information may be disclosed to other officers, employees, or 
authorized representatives of the United States concerned with carrying 
out this Act, or when relevant in any.:proceeding under this .l\ct. 
Witnesses summoned shall be paid the same fees and mileage that are paid 
witnesses in the courts of the United States. In case of contumacy or 
refusal to obey a subpoena served upon any person under this subsection, 
the district court of the United States for any district in which such 
person is found or resides or transacts business, upon application by 
the United States and after notice to such person to appear and give 
testimony before the Administrator, to appear and produce papers, 
books, and documents before the Administrator, or both, and any failure 
to obey such order of the court may be punished by such court as a 
contempt thereof. 

(2) The district courts of the United States are authoiized, upon 
application by the Administrator, to issue subpoenas for attendance 
and testimony of witnesses and the production of relevant papers, books, 
and documents, for purposes of obtaining information under sections 
304 (b) and (c) of this Act~ Any papers, books, documents, or other 
information or part thereof, obtained by reason of such a subpoena 
shall be subject to the same requirements as are provided in paragraph 
(1) of this subsection. 

(b) (1) Review of the Administrator's action (A) in 
promulgating any standard of performance under section 306, (B) in making 
any determination pursuant to section 306 (b) (1) (C), (C) in promulga
ting any effluent standard, prohibition, or pretreatment standard 
under section 307, (D) in making any determination as to a State permit 
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program submitted under section 402 (b), (E) in approving or promulga
ting any effluent limitation or other limitation under sections 301, 
302, or 306, and (F) in issuing or denying any permit under section 
402, may be had by any interested person in the Circuit Court of 
Appeals of the United States for the Federal judicial district in 
which such person resides or transacts such business upon application 
by such person. Any such application shall be made within ninety 
days from the date of such determination, approval, promulgation, 
issuance or denial, or after such date only if such application is 
based solely on grounds which arose after such ninetieth day_ 

(2) Action of the Administrator with respect to which review 
could have been obtained under paragraph (1) of this subsection shall 
not be subject to judicial review in any civil or criminal proceeding 
for enforcement. 

(c) In any judicial proceeding brought under subsection 
(b) of this section in which review is sought of a determination 
under this Act required to be made on the record after notice and 
opportunity for hearing, if any party applies to the court for leave 
to adduce additional evidence, and shows to the satisfaction of the 
court that such additional evidence is material and that there were 
reasonable ground for the failure to adduce such evidence in the pro
ceeding before the Administrator, the court may order such additional 
evidence (and evidence in rebuttal thereof) to be taken before the 
Administrator in such manner and upon such terms and conditions as the 
court may deem proper. The Adminsitrator may modify his findings as 
to the facts, or make new findings, by reason of the additional 
evidence so taken and he shall file such modified or new findings, 
and his recommendation, if any, for the modification or setting aside 
of hi~ original determination, with the return of such additional 
evidence. 

State Authority 

Sec. 510. Except as expressly provided in this Act, nothing in this 
Act shall (1) preclude or deny the right of any State or political 
subdivision thereof or interstate agency or adopt or enforce (A) 
any standard or limitation respecting discharges of pollutants, or 
(B) any requirement respecting control or abatement of pollution; 
except that if an effluent limitation, or other limitation, effluent 
standard, prohibition, pretreatment standard, or standard of perform
ance is in effect under this Act, such State or political subdivision 
or interstate agency may not adopt or enforce any effluent limitation, 
or other limitation, effluent standard, prohibition, pretreatment 
standard, or standard of performance which is less stringent than 
the effluent limitation, or other limitation, effluent standard, pro
hibition, pretreatment standard, or standard of performance under this 
Act; or (2) be construed as impairing or in any manner affecting any 
right or jurisdiction of the States with respect to the waters (including 
boundary waters) of such State. 
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Other Affected Authority 

Sec. 511. (a) The Act shall not be construed as (1) limiting the 
authority or functions of any officer or agency of the United States 
under any otherlawor regulation not inconsistent with the Act; (2) 
affecting or impairing the authority of the Secretary of the Army (A) 
to maintain navigation or (B) under the Act of March 3, 1899 (30 Stat. 
1112); except that any permit issued under section 404 of this Act 
shall be conclusive as to the effect on water quality of any discharge 
resulting from any activity subject to section 10 of the Act of March 
3, 1899, or (3) affecting or impairing the provisions of any treaty 
of the United States. 

(b) Discharges of pollutants into the navigable waters 
subject to the Rivers and Harbors Act of 1910 (36 Stat 593; 33 U.S.C. 
421) and the Supervisory Harbors Act of 1888 (25 Stat. 209; 33 U.S.C. 
441-451b) shall be regulated pursuant to this Act, and not subject 
to such Act of 1910 and the Act of 1888 except as to effect on navigation 
and anchorage. 

(c) (1) Except for the provision of Federal financial 
assistance-for the purpose of assisting the construction of publicly 
owned treatment works as authorized by section 201 of this Act, and 
the issuance of a permit under section 402 of this Act for the dis
charge of any pollutant by a new source as defined in section 306 of 
this Act, no action of the Administr~tor taken pursuant to this Act 
shall be deemed a major Federal action significantly affecting the 
quality of the human environment within the meaning of the National 
Environmental Policy Act of 1969 (83 Stat. 852); and 

(2) Nothing in the National Environmental Policy Act of 1969 
(83 Stat. 852) shall be deemed to--

(A) authorize any Federal agency authorized to license or permit 
the conduct of any activity which may result in the discharge of a 
pollutant into the navigable waters to review any effluent limitation 
or other requirement established pursuant to this Act or the adequacy 
of any certification under section 401 of this Act; or 

(B) authorize any such agency to impose, as a condition pre
cedent to the issuance of any license or permit, any effluent limitation 
other than any such limitation established pursuant to this Act. 

(d) Notwithstanding this Act or any other provision of 
law, the Administrator (1) shall not require any State to consider in 
the development of the ranking in order of priority of needs for the 
construction of treatment works (as defined in title II of this Act), 
any water pollution control agreement which may have been entered into 
between the United States and any other nation, and (2) shall not con
sider any such agreement in the approval of any such priority ranking. 
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Separability 

Sec. 512. If any provision of this Act, or the application of any 
provision of this Act to any person or circumstance, is held invalid, 
the application of such provision to other persons or circumstances, 
and the remainder of this Act, shall not be affected thereby. 

Labor Standards 

Sec. 513. The Administrator shall take such action as may be neces
sary to insure that all laborers and mechanics employed by contractors 
or subcontractors on treatment works for which grants are made under 
this Act shall be paid wages at rates not less than those prevailing 
for the same type of work on similar construction in the immed·iate 
locality, as determined by the Secretary of Labor, in accordance with 
the Act of March 3, 1931, as amended, known as the Davis-Bacon Act 
(46 Stat. 1494; 40 U.S.C., sec. 276a through 276a-5). The Secretary 
of Labor shall have, with respect to the labor standards specified 
in this subsection, the authority and functions set forth in Reorgan
ization Plan Numbered 14 of 1950 (15 F.R. 3176) and section 2 of the 
Act of June 13, 1934, as amended (48 Stat. 948; 40 U.S.C. 276c). 

Public Health Agency Coordination 

Sec. 514. The permitting agency under section 402 shall assist 
the applicant for a permit under such section in coordinating the 
requirements of this Act with those of the appropriate public health 
agencies. 

Effluent Standards and Water Quality 
Information Advisory Committee 

Sec. 515. (a) (1) There is established an Effluent Standards and 
Water Quality Information Advisory Committee, which shall be composed 
of a Chafrman and eight members who shall be appointed by the Adminis
trator within sixty days after the date of enactment of this Act. 

(2) All members of the Committee shall be selected from the 
scientific community, qualified by education, training, and experience 
to provide, assess, and evaluate scientific and technical information 
on effluent standards and limitations. 

(3) Members of the Committee shall serve for a term of four years, 
and may be reappointed. 

(b) (I) No later than one hundred and eight days prior 
to the date on which the Administrator is required to publish any 
proposed regulations required by section 304 (b) of this Act, any 
proposed standard of performance for new sources required by section 
306 of this Act, or any proposed toxic effluent standard required by 
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section 307 of this Act, he shall transmit to the Committee a notice 
of intent to propose such regulations. The Chairman of the Committee 
within ten days after receipt of such notice may publish a notice of 
a public hearing by the Committee, to be held within thirty days. 

(2) No later than one hundred and twenty days after receipt of 
such notice, the Committee shall transmit to the Administrator such 
scientific and technical information as is in its possession, includ
ing that presented at any public hearing, related to the subject 
matter contained in such notice. 

(3) Information so transmitted to the Administrator shall constitute 
a part of the administrative record and comments on any proposed reg
ulations or standards as information to be considered with other com
ments and information in making any final determinations. 

(4) In preparing information for transmittal, the Committee 
shall avail itself of the technical and scientific services of any 
Federal agency, including the United States Geological Survey and 
any national environmental laboratories which may be established. 

(c) (1) The Committee shall appoint and prescribe the 
duties of a Secretary, and such legal counsel as it deems necessary 
to exercise and fulfill its powers and responsibilities. The compen
sation of all employees appointed by the Committee shall be fixed in 
accordance with chapter 51 and subchapter III of chapter 53 of title 
V of the United States Code. 

(2) Members of the Committee shall be entitled to receive compen
sation at a rate to be fixed by the President but not in excess of 
the maximum rate of pay for GS-18, as provided in the General Schedule 
under section 5332 of title V of the United States Code. ' 

(d) Five members of the Committee shall cGnstitute a_ 
quorum, and official actions of the Committee shall be taken only on 
the affirmative vote of at least five members. A special panel com
posed of one or more members upon order of the Committee shall conduct 
any hearing authotized by this section and submit the transcript of 
such hearing to the entire Committee for its action thereon. 

(e) The Committee is authorized to make such rules as 
are necessary for the orderly transaction of its business. 

Reports to Congress 

Sec. 516. (a) Within ninety days following the convening of each 
session of Congress, the Administrator shall submit to the Congress 
a report, in addition to any other report required by this Act, on 
measures taken toward implementing the objective of this Act, including, 
but not limited to, (1) the progress and problems associated with 
developing comprehensive plans under section 102 of this Act, area
wide plans under section 208 of this Act, basin plans under section 
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209 of this Act, and plans under section 303 (e) of this Act; (2) a 
summary of actions taken and results achieved in the field of water 
pollution control research, experiments, studies, and related matters 
by the Administrator and other Federal agencies and by other persons 
and agencies under Federal grants or contracts; (3) the progress and 
problems associated with the development of effluent limitations and 
recommended control techniques; (4) the status of State programs, 
including a detailed summary of the progress obtained as compared to 
that planned under State program plans for development and enforcement 
of water quality requirements; (5) the identification and status of 
enforcement actions pending or completed under such Act during the 
preceding year; (6) the status of State, interstate, and local pollution 
control programs established pursuant to, and assisted by, this Act; 
(7) a summary of the results of the survey required to be taken under 
section 210 of this Act; (8) his activities including recommendations 
under sections 109 through 111 of this Act; and (9) all reports and 
recommendations made by the Water Pollution Control Advisory Board. 

(b) (1) The Administrator, in cooperation with the 
States, including water pollution control agencies and other water 
pollution control planning agencies, shall make (A) a detailed esti
mate of the cost of carrying out the provisions of this Act; (B) a 
detailed estimate, biennially revised, of the cost of construction 
of all needed publicly owned treatment works in all of the States and 
of the cost of construction of all needed publicly owned treatment works 
in each of the States; (C) a comprehensive study of the economic 
impact on affected units of government of the cost of installation of 
treatment facilities; and (0) a comprehensive analysis of the national 
requirements for and the cost of treating municipal, industrial, and 
other effluent to attain the water quality objectives as established 
by this Act or applicable State law. The Administrator shall submit 
such detailed estimate and such comprehensive study of such cost to 
the Congress no later than February 10 of each odd-numbered year. 
Whenever the Administrator, pursuant to this subsection, requests 
and receives an estimate of cost from a State, he shall furnish copies 
of such estimate together with such detailed estimate to Congress. 

(2) Notwithstanding the second sentence of paragraph (I) of this 
subsection, the Administrator shall make a preliminary detailed estimate 
called for by subparagraph (B) of such paragraph and shall submit such 
preliminary detailed estimate to the Congress not later than September 
3, 1974. The Administrator shall require each State to prepare an 
estimate of cost for such State, and shall utilize the survey form 
EPA-I, O.M.B. No. lS8-R0017, prepared for the 1973 detailed estimate, 
except that such estimate shall include all costs of compliance with 
section 201 (g) (2) (A) of this Act and water quality standards estab
lished pursuant to section 303 of this Act, and all costs of treatment 
works as defined in section 212 (2), including all eligible costs 
of constructing sewage collection systems and correcting excessive 
infiltration or inflow and all eligible costs of correcting combined 
storm and sanitary sewer problems and treating storm water flows. 
The survey form shall be distributed by the Administrator to each State 
no later than January 31, 1974. 
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(c) The Administrator shall submit to the Congress by 
October 1, 1978, a report on the status of combined sewer overflows 
in municipal treatment works operations. The report shall include (1) 
the status of any projects funded under this Act to address combined 
sewer overflows, (2) a listing by State of combined sewer overflow 
needs identified in the 1977 State priority listings, (3) an estimate 
for each applicable municipality of the number of years necessary, 
assuming an annual authorization and appropriation for the construction 
grants program of $5,000,000,000 to correct combined sewer overflow 
problems, (4) an analysis using representative municipalities faced 
with major combined sewer overflow needs, of the annual discharges of 
pollutants from overflows in comparison to treated effluent discharges, 
(5) an analysis of the technological alternatives available to munici
palities to correct major combined sewer overflow problems, and (6) any 
recommendations of the Administrator for legislation to address the 
problem of combined sewer overflows, including whether a separate 
authorization and grant program should be established by the Congress 
to address combined sewer overflows. 

(d) The Administrator shall submit to the Congress by 
October 1, 1978, a report on the status of the use of municipal 
secondary effluent and sludge for agricultural and other purposes 
that utilize the nutrient value of treated wastewater effluent. The 
report shall include (1) a summary of results of research and develop
ment programs, grants, and contracts carried out by the Environmental 
Protection Agency pursuant to sections 104 and 105 of this Act, regard
ing alternatives to disposal, landfill, or incineration of secondary 
effluent of sludge, (2) an estimate of the amount of sludge generated 
by public treatment works and its disposition, including an estimate 
of annual energy costs to incinerate sludge, (3) an· analysis of current 
technologies for the utilization, reprocessing, and other uses of sludge 
to utilize the nutrient value of sludge, (4) legal, institutional, public 
health, economic, and other impediments to the greater utilization of 
treated sludge, and (5) any recommendations of the Administrator for 
legislation to encourage or require the expanded utilization of sludge 
for agricultural and other purposes. In carrying out this subsection, 
the Administrator shall consult with, and use the services of the 
Tennessee Valley Authority and other departments, agencies and instru
mentalities of the United States, to the extent it is appropriate to 
do so. ' 

(e) The Administrator, in cooperation with the States, 
including water pollution control agencies, and other water pollution 
control planning agencies, and water supply and water resources agencies, 
and water supply and water resources agencies of the States and the 
United States shall submit to Congress, within two years of the date 
of enactment of this section, a report with recommendations for legis
lation on a program to require coordination between water supply and 
wastewater control plans as a condition to grants for construction of 
treatment works under this Act. No such report shall be submitted ex
cept after opportunity for public hearings on such proposed report. 
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(2) Notwithstanding the second sentence of paragraph (I) of this 
subsection, the Administrator shall make a preliminary detailed estimate 
called for by subparagraph (B) of such paragraph and shall submit such 
preliminary detailed estimate to the Congress no later than September 
3, 1974. The Administrator shall require each State to prepare an 
estimate of cost for such State, and shall utilize the survey form 
EPA-I, O.M.B. No. 158-R0017, prepared for the 1973 detailed estimate, 
except that such estimate shall include all costs of compliance with 
section 201 (g) (2) (A) of this Act and water quality standards estab
lished pursuant to section 303 of this Act, and all costs of treatment 
works as defined in section 212 (2), including all eligible costs of 
constructing sewage collection systems and correcting excessive infil
tration or inflow and all eligible costs of correcting combined storm 
and sanitary sewer problems and treating storm water flows. The survey 
form shall be distributed by the Administrator to each State no later 
than January 31, 1974. 

General Authorization 

Sec. 517. There are authorized to be appropriated to carry out this 
Act, other than sections 104, 105, 106 (a), 107, 108, 112, 113, 114, 
115, 206, 207, 208 (f) and (h), 209, 304, 311 (c), (d), (k), (1), 
and (k), 314, 315, and 317, $250,000,000 for the fiscal year ending 
June 30, 1973, $300,000,000 for the fiscal year ending June 30, 1974, 
$350,000,000 for the fiscal year ending June 30, 1975, $100,000,000 
for the fiscal year ending September 30, 1977, $150,000,000 for the 
fiscal year ending September 30, 1978, $150,000,000 for the fiscal year 
ending September 30, 1979, and $150,000,000 for the fiscal year ending 
September 30, 1980. 

Short Title 

Sec. 518. This Act may be cited as the "Federal Water Pollution 
Control Act" (commonly referred to as the Clean Water Act). 

Authorizations for Fiscal Year 1972 

Sec. 3. (a) There is authorized to be appropriated for the fiscal 
year ending June 30, 1972, not to exceed $11,000,000 for the purpose 
of carrying out section 5 (n) (other than for salaries and related 
expenses) of the Federal Water Pollution Control Act as it existed 
immediately prior to the date of the enactment of the Federal Water 
Pollution Control Act Amendments of 1972. 

(b) There is hereby authorized to be appropriated for 
the fiscal year ending June 30, 1972, not to exceed $350,000,000 for 
the purpose of making grants under section 8 of the Federal Water 
Pollution Control Act as it existed immediately prior to the date of 
enactment of the Federal Water Pollution Control Act Amendments of 1972. 
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(c) The Federal share of all grants made under section 8 
of the Federal Water Pollution Control Act as it existed immediately 
prior to the date of enactment of the Federal Water Pollution Control 
Act Amendments of 1972 from sums herein and heretofore authorized for 
the fiscal year ending June 30, 1972, shall be that authorized by 
section 202 of such Act as established by the Federal Water Pollution 
Control Act Amendments of 1972. 

(d) Sums authorized by this section shall be in addition 
to any amounts heretofore authorized for such fiscal year for sections 
5 (n) and 8 of the Federal Water Pollution Control Act as it existed 
immediately prior to the date of enactment of the Federal Water Pollution 
Control Act Amendments of 1972. 

Savings Provision 

Sec. 4. (a) No suit, action, or other proceeding lawfully commenced 
by or against the Administrator or any other officer or employee of the 
United States in his official capacity or in relation to the discharge 
of his official duties under the Federal Water Pollution Control Act 
as in effect immediately prior to the date of enactment of this Act 
shall abate by reason of the taking effect of the amendment made by 
section 2 of this Act. The court may, on its own motion or that of any 
party made at any time within twelve months after such taking effect, 
allow the same to be maintained by or against the Administrator or such 
officer or employee. 

(b) All rules, regulations, orders, determinations, con
tracts, certifications, authorizations, delegations, or otheractions 
duly issued, made, or taken by or pursuant to the Federal Water Pollu
tion Control Act as in effect immediately prior to the date of enact
ment of this Act, and pertaining to any functions, powers, requirements, 
and duties under the Federal Water Pollution Control Act as in effect 
immediately prior to the date of enactment of this Act, shall continue 
in full force and effect after the date of enactment of this Act, until 
modified or rescinded in accordance with the Federal Water Pollution 
Control Act as amended by this Act. 

(c) The Federal Water Pollution Control Act as in effect 
immediately prior to the date of enactment of this Act shall remain 
applicable to all grants made from funds authorized for the fiscal 
year ending June 30, 1972, and prior fiscal years, including any increases 
in the monetary amount of any such grant which may be paid from author
izations for fiscal years beginning after June 30, 1972, except as 
specifically otherwise provided in section 202 of the Federal Water 
Pollution Control Act as amended by this Act and in subsection (c) of 
section 3 of this Act. 

Oversight Study 

Sec. 5. In order to assist the Congress in the conduct of oversight 
responsibilities the Comptroller General of the United States shall 
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conduct a study and review of the research, pilot, and demonstration 
~rograms related to prevention and control of water pollution, includ
lng waste treatment and disposal techniques, which are conducted, sup
ported, or assisted by any agency of the Federal Government pursuant 
to any Federal law or regulation and assess conflicts between, and the 
coordination and efficacy of, such programs, and make a report to the 
Congress thereon by October 1, 1973. 

International Trade Study 

Sec. 6. (a) The Secretary of Commerce, in cooperation with other 
interested Federal agencies and with representatives of industry and 
the public, shall undertake immediately an investigation and study 
to determi ne-- . 

(I) the extent to which pollution abatement and control programs 
will be imposed on, or voluntarily undertaken by, United States manu
facturers in the near future and the probable short- and long-range 
effects of the costs of such programs (computed to the greatest ex-
tent practicable on an industry-by-industry basis) on (A) the production 
costs of such domestic manufacturers, and (B) the market prices of the 
goods produced by them; 

(2) the probable extent to which pollution abatement and control 
programs will be implemented in foreign industrial nations in the near 
future 'and the extent to which the production costs (computed to the 
greatest extent practicable on an industry-by-industry basis) of 
foreign manufacturers will be affected by the costs of such programs; 

(3) the probable competitive advantage which any article manu
factured in a foreign nation will likely have in relation to a compar
able article made in the United States if that foreign nation--

(A) does not require its manufacturers to implement pollution 
abatement and control programs, 

{B) requires a lesser degree of pollution abatement and control 
in its programs, or 

(C) in any way reimburses or otherwise subsidizes its manu
facturers for the costs of such programs. 

(4) alternative means by which any competitive advantage accruing 
to the products of any foreign nation as a result of any factor described 
in paragraph (3) may be (A) accurately and quickly determined, and (B) 
equalized, for example, by the imposition of a surcharge or duty, on 
a foreign product in an amount necessary to compensate for such 
advantage; and 

(5) the impact, if any, which the imposition of a compensating tariff 
or other equalizing measure may have in encouraging foreign nations to 
implement pollution and abatement control programs. 
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(b) The Secretary shall make an initial report to the 
President and Congress within six months after the date of enactment 
of this section of the results of the study and investigation carried 
out pursuant to this section and shall make additional reports there
after at such times as he deems appropriate taking into account the 
development of relevant data, but not less than once every twelve months. 

International Agreements 

Sec. 7. The President shall undertake to enter into international 
agreements to apply uniform standards of performance for the control 
of the discharge and emission of pollutants from new sources, uniform 
controls over the discharge and emission of toxic pollutants, and 
uniform controls over the discharge of pollutants into the ocean. 
For this purpose the President shall negotiate multilateral treaties, 
conventions, resolutions, or other agreements, and formulate, present, 
or support proposals at the United Nations and other appropriate in
ternational forums. 

Loans to Small Business Concerns for 
Water Pollution Control Facility 

Sec. 8. (a) Section 7 of the Small Business Act is amended by in
serting at the end thereof a new subsection as follows: 

"(g) (1) The Administration also is empowered to make 
loans (either directly or in cooperation with banks or other lenders 
through agreements to participate on an immediate or -deferred basis) 
to assist any small business concern in affecting additions to or 
alterations in the equipment, facilities (including the construction 
of pretreatment facilities and interceptor sewers), or methods of 
operation of such concern to meet water pollution control requirements 
established under the Federal Water Pollution Control Act, if the 
Administration determines that such concern is likely to suffer sub
stantial economic injury without assistance under this subsection. 

"(2) Any such loan--

"(A) shall be made in accordance with prOV1Slons applicable 
to loans made pursuant to subsection (b) (5) of this section, except 
as otherwise provided in this subsection; 

"(B) shall be made only if the applicant furnishes the Admin
istration with a statement in writing from the Environmental Protection 
Agency, or, if appropriate, the State, that such additions or alterations 
are necessary and adequate to comply with requirements established under 
the Federal Water Pollution Control Act. 

"(3) The Administrator of the Environmental Protection Agency shall, 
as soon as practicable after the date of enactment of the Federal Water 
Pollution Control Act Amendments of 1972 and not later than one hundred 
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and eighty days thereafter, promulgate regulations establishing uniform 
rules for the issuance of statements for the purpose of paragraph (2) 
(B) of this subsection. 

"(4) There is authorized to be appropriated to the disaster loan 
fund established pursuant to section 4 (c) of this Act not to exceed 
$800,000,000 solely for the purpose of carrying out this subsection." 

(b) Section 4 (c) (1) (A) of the Small Business Act is 
amended by striking out "and 7 (c) (2)" and inserting in lieu thereof 
"7 (c) (2), and 7 (g)". 

Environmental Court 

Sec. 9. The President, acting through the Attorney General, shall 
make a full and complete investigation and study of the feasibility 
of establishing a separate court, or court system, having jurisdiction 
over environmental matters and shall report the results of such inves
tigation and study together with his recommendations to Congress not 
later than one year after the date of enactment of this Act. 

National Policies and Goals Study 

Sec. 10. The President shall make a full and complete investigation 
and study of all of the national policies and goals established by 
law for the purpose of determining what the relationship should be be
tween these policies and goals, taking into account the resources of 
the Nation. He shall report the results of such investigation and 
study together with his recommendations to Congress not later than 
two years after the date of enactment of this Act. There is authorized 
to be appropriated not to exceed $5,000,000 to carry out the purposes 
of this section. 

Efficiency Study 

Sec. 11. The President shall conduct a full and complete investiga
tion and study of ways and means of utilizing in the most effective 
manner all of the various resources, facilities, and personnel of the 
Federal Government in order most efficiently to carry out the objective 
of the Federal Water Pollution Control Act. He shall utilize in con
ducting such investigation and study, the General Accounting Office. 
He shall report the results of such investigation and study together 
with his recommendations to Congress not later than two hundred and 
seventy days after the date of enactment of this Act. 

Environmental Financing 

Sec. 12. (a) This section may be cited as the "Environmental Fin
ancing Act of 1972". 
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(b) There is hereby created a body corporate to be known 
as the Environmental Financing Authority, which shall have succession 
until dissolved by Act of Congress. The Authority shall be subject 
to the general supervision and direction of the Secretary of the 
Treasury. The Authority shall be an instrumentality of the United 
States Government and shall maintain such offices as may be necessary 
or appropriate in the conduct of its business. 

(c) The purpose of this section is to assure that inabil
ity to borrow necessary funds on reasonable terms does not prevent any 
State or local public body from carrying out any project for construc
tion of waste treatment works determined eligible for assistance pursuant 
to subsection (e) of this section. 

(d) (1) The Authority shall have a Board of Directors 
consisting of five persons, one of whom shall be the Secretary of the 
Treasury or his designee as Chairman of the Board, and four of whom 
shall be appointed by the President from among the officers or employees 
of the Authority or of any department or agency of the United States 
Government. 

(2) The Board of Directors shall meet at the call of its Chairman. 
The Board shall determine the general policies which shall govern the 
operations of the Authority. The Chairman of the Board shall select 
and effect the appointment of qualified persons to fill the offices as 
may be provided for in the bylaws, with such executive functions, powers, 
and duties as may be prescribed by the bylaws or by the Board of 
Directors, and such persons shall be the executive officers of the 
Authority and shall discharge all such executive functions, powers, and 
duties. The members of the Board, as such, shall not receive compensa
tion for their services. 

(e) (1) Until July 1, 1975, the Authority is authorized 
to make commitments to purchase, and to purchase on terms and conditions 
determined by the Authority, any obligation or participation therein 
which is issued by a State or local public body to finance the non
Federal share of the cost of any project for the construction of waste 
treatment works 'which the Administrator of the Environmental Protection 
Agency has determined to be eligible for Federal financial assistance 
under the Federal Water Pollution Control Act. 

(2) No commitment shall be entered into, and no purchase shall 
be made, unless the Administrator of the Environmental Protection Agency 
(A) has certified that the public body is unable to obtain on reasonable 
terms sufficient credit to finance its actual needs; (B) has approved 
the project as eligible under the Federal Water Pollution Control Act; 
and (C) has agreed to guarantee timely payment of principal and interest 
on the obligation. The Administrator is authorized to guarantee such 
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timely payments and to issue regulations as he deems necessary and 
proper to protect such guarantees. Appropriations are hereby author
ized to be made to the Administrator in such sums as are necessary to 
make payments under such guarantees, and such payments are authorized 
to be made from such appropriations. 

(3) No purchase shall be made of obligations issued to finance pro
jects, the permanent financing of which occurred prior to the enactment 
of this section. 

(4) Any purchase by the Authority shall be upon such terms and 
conditions as to yield a return at a rate determined by the Secretary 
of the Treasury taking into consideration (A) the current average 
yield on outstanding marketable obligations of the United States of 
comparable maturity or in its stead whenever the Authority has suf
ficient of its own long-term obligations outstanding, the current 
average yield on outstanding obligations of the Authority of comparable 
maturity; and (B) the market yields on municipal bonds. 

(5) The Authority is authorized to charge fees for its commitments 
and other services adequate to cover all expenses and to provide for 
the accumulation of reasonable ,contingency reserves and such fees shall 
be included in the aggregate project costs. 

(f) To provide initial capital to the Authority the Sec
retary of the Treasury is authorized to advance the funds necessary for 
this purpose. Each such advance shall be upon such terms and conditions 
as to yield a return at a rate not less than a rate determined by the 
Secretary of the Treasury taking into consideration the current average 
yield on outstanding marketable obligations of the United States of 
comparable maturities. Interest payments on such advances may be de
ferred, at the discretion of the Secretary, but any such deferred 
payments shall themselves bear interest at the rate specified in this 
section. There is authorized to be appropriated not to exceed 
$100,000,000, which shall be available for the purpose of this subsection. 

(g) (1) The Authority is authorized, with the approval 
of the Secretary of the Treasury, to issue and have outstanding obli
gations having such maturities and bearing such rate or rates of inter
est as may be determined by the Authority. Such obligations may be 
redeemable at the option of the Authority before maturity in such 
manner as may be stipulated therein. 

(2) As authorized in appropriation Acts, and such authorizations 
may be without fiscal year limitation, the Secretary of the Treasury 
may in his discretion purchase or agree to purchase any obligations 
issued pursuant to paragraph (1) of this subsection, and for such 
purpose the Secretary of the Treasury is authorized to use as a public 
debt transaction the proceeds of the sale of any securities hereafter 
issued under the Second Liberty Bond Act, as now or hereafter in force, 
and the purposes for which securities may be issued under the Second 
Liberty Bond Act as now or hereafter in force, are extended to include 
such purchases. Each purchase of obligations by the Secretary of the 
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Treasury under this subsection shall be upon such terms and conditions 
as to yield a return at a rate not less than a rate determined by 
the Secretary of the Treasury, taking into consideration the current 
average yield on outstanding marketable obligations of the United States 
of comparable maturities. The Secretary of the Treasury may sell, upon 
such terms and conditions and at such price or prices as he shall deter
mine, any of the obligations acquired by him under this paragraph. All 
purchases and sales by the Secretary of the Treasury of such obligations 
under this paragraph shall be treated as public debt transactions of 
the United States. 

(h) The Secretary of the Treasury is authorized and 
directed to make annual payments to the Authority in such amounts as 
are necessary to equal the amount by which the dollar amount of interest 
expense accrued by the Authority on account of its obligations exceeds 
the dollar amount of interest income accrued by the Authority on account 
of obligations purchased by it pursuant to subsection (e) of this section. 

(i) The Authority shall have power--

(1) to sue and be sued, complain and defend, in its corporate name; 

(2) to adopt, alter, and use a corporate seal, which shall be judicially 
noticed; 

(3) to adopt, amend, and repeal bylaws, rules, and regulations as 
may be necessary for the conduct of its business; 

(4) to conduct its business, carryon its operations, and have 
offices and exercise the powers granted by this secti~n in any State 
without regard to any qualification or similar statute in any State; 

(5) to lease, purchase, or otherwise acquire, own, hold, improve, 
use, or otherwise deal in and with any property, real, personal, or 
mixed, or any interest therein, wherever situated; 

(6) to accept gifts or donations of services, or of property, real, 
personal, or mixetl, tangible or intangible, in aid of any of the 
purposes of the Authority; 

(7) to sell, convey, mortgage, pledge, lease, exchange, and other
wise dispose of its property and assets; 

(8) to appoint such officers, attorneys, employees, and agents as 
may be required, to define their duties, to fix and to pay such compen
sation for their services as may be determined, subject to the civil 
service and classification laws, to require bonds for them and pay the 
premium thereof; and 

(9) to enter into contracts, to execute instruments, to incur 
liabilities, and to do all things as are necessary or incidental to the 
proper management of its affairs and the proper conduct of its business. 
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(j) The Authority, its property, its franchise, capital, 
reserves, surplus, security holdings, and other funds, and its income 
shall be exempt from all taxation now or hereafter imposed by the 
United States or by any State or local taxing authority; except that 
(A) any real property and any tangible personal property of the 
Authority shall be subject to Federal, State, and local taxation to 
the same extent according to its value as other such property is taxed, 
and (B) any and all obligations issued by the Authority shall be sub
ject both as to principal and interest to Federal, State, and local 
taxation to the same extent as the obligations of private corporations 
are taxed. 

(k) All obligations issued by the Authority shall be law
ful investments, and may be accepted as security for all fiduciary, 
trust, and public funds, the investment or deposit of which shall be 
under authority or control of the United States or of any officer or 
officers thereof. All obligations issued by the Authority pursuant 
to this section shall be deemed to be exempt securities within the 
meaning of laws administered by the Securities and Exchange Commission, 
to the same extent as securities which are issued by the United States. 

(1) In order to furnish obligations for delivery by the 
Authority, the Secretary of the Treasury is authorized to prepare such 
obligations in such form as the Authority may approve, such obligations 
when prepared to be held in the Treasury subject to delivery upon order 
by the Authority. The engraved plates, dies, bed pieces, and so forth, 
executed in connection therewith, shall remain in the custody of the 
Secretary of the Treasury. The Authority shall reimburse the Secretary 
of the Treasury for any expenditures made in the preparation, custody, 
and delivery of such obligations. 

(m) The Authority shall, as soon as practicable after 
the end of each fiscal year, transmit to the President and the Congress 
an annual report of its operations and activities. 

(n) The sixth sentence of the seventh paragraph of section 
5136 of the Revised Statutes, as amended (12 U.S.C. 24), is amended by 
inserting "or obligations of the Environmental Financing Authority" 
inmediately after "or obligations, participations, or other instru
ments of or issued by the Federal National Mortgage Association or the 
Government National Mortgage Association". 

(0) The budget and audit provisions of the Government 
Corporation Control Act (31 U.S.C. 846) shall be applicable to the 
Environmental Financing Authority in the same manner as they are applied 
to the wholly owned Government corporations. 

(p) Section 3689 of the Revised Statutes, as amended 
(31 U.S.C. 711), is further amended by adding a new paragraph following 
the last paragraph appropriating moneys for the purposes under the 
Treasury Department to read as follows: 
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"Payment to the Environmental Financing Authority: For payment to 
the Environmental Financing Authority under subsection (h) of the 
Environmental Financing Act of 1972.11 

Sex Discrimination 

Sec. 13. No person in the United States shall on the ground of 
sex be excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity re
ceiving Federal assistance under this Act, the Federal Water Pollution 
Control Act, or the Environmental Financing Act. This section shall 
be enforced through agency provisions and rules similar to those already 
established, with respect to racial and other discrimination, under 
title VI of the Civil Rights Act of 1964. However, this remedy is not 
exclusive and will not prejudice or cut off any other legal remedies 
available to a discriminatee. 

Existing Guidelines* 

Sec. 73. Within 90 days after the date of enactment of this Act, 
the Administrator shall review every effluent guidelines promulgated 
prior to the date of enactment of this Act which is final or interim 
final (other than those applicable to industrial categories listed in 
table 2 of Committee Print Numbered 95-30 of the Committee on Public 
Works and Transportation of the House of Representatives) and which 
applies to those pollutants identified pursuant to section 304 (a) 
(4) of the Federal Water Pollution Control Act. The Administrator 
shall review every guideline applicable to industrial categories 
listed in such table 2 on or before July 1, 1980. Upon completion of 
each such review the Administrator is authorized to make such adjust
ments in any such guidelines as may be necessary to carry out section 
304 (b) (4) of such Act. The Administrator shall publish the results 
of each such review, including, with respect to each such guideline, 
the determination to adjust or not to adjust such guideline. Any such 
determination by the Administrator shall be final except that if, on 
judicial review in accordance with section 509 of such Act, it is 
determined that the Administrator either did not comply with. the require
ments of this section or the determination of the Administrator was 
based on arbitrary and capricious action in applying section 304 (b) 
(4) of such Act to such guideline, the Administrator shall make a further 
review and redetermination of any such guideline. 

Seafood Processing Study* 

Sec. 74. The Administrator of the Environmental Protection Agency 
shall conduct a study to examine the geographical, hydrological, and 
biological characteristics of marine waters to determine the effects 
of seafood processes which dispose of untreated natural wastes into 
such waters. In addition, such study shall examine technologies which 
may be used in such processes to facilitate the use of the nutrients 
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in these wastes or to reduce the discharge of such wastes into the marine 
environment. The results of such study shall be submitted to Congress 
not later than January 1, 1979. 

Cost Recovery Study* 

Sec. 75. (a) The Administrator of the Environmental Protection 
Agency (hereafter in this section referred to as the "Administrator") 
shall study the efficiency of, and the need for, the payment by indus
trial users of any treatment works of that portion of the cost of 
construction of such treatment works (as determined by the Administrator) 
which is allocable to the treatment of industrial wastes to the extent 
attributable to the Federal share of the cost of construction. Such 
study shall include, but not be limited to, an analysis of the impact 
of such a system of payment upon rural communities and on industries 
in economically distressed areas or areas of high unemployment. No 
later than the last day of the twelfth month which begins after the 
date of enactment of this section, the Administrator shall submit a 
report to the Congress setting forth the results of such study. 

(b) During the period beginning on the date of enactment 
of this section and ending on the last day of the eighteenth month 
which begins after the date of enactment of this section (both dates 
inclusive), no officer or employee of the Federal Government shall 
enforce, or require any recipient of a grant under section 201 (g) (1) 
of the Federal Water Pollution Control Act (33 U.S.C. 1284) to enforce, 
any provision in an application for a grant or in a grant agreement 
by industrial users pursuant to section 204 (b) (1) (8) of such Act. 

(c) For purposes of this section, the terms "industrial 
user" and "treatment works" have the same meaning given such terms in 
the Federal Water Pollution Control Act. 

(d) Any payment by an industrial user which, but for sub
section (b) of this section, was due and payable during the eighteen
month period described in such subsection shall after such eighteen
month period be paid in accordance with the applicable provisions of 
the Federal Water Pollution Control Act in equal annual installments 
prorated over the remaining useful life of the treatment works with 
respect to which they are requested to be paid. 

Lake Chelan Delegatio~ 

Sec. 76. The Secretary of the Army, acting through the Chief of 
Engineers, is authorized to delegate to the State of Washington upon 
its request all or any part of those functions vested in such Secretary 
by section 404 of the Federal Water Pollution Control Act and by sections 
9, 10, and 13 of the Act of March 3, 1899, relating to Lake Chelan, 
Washington, if the Secretary determines, (1) that such State has the 
authority, responsibility, and capability to carry out such functions, 
and (2) that such delegation is in the public interest. Such delegation 
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shall be subject to such terms and conditions as the Secretary deems 
necessary, including, but not limited to, suspension and revocation 
for cause of such delegation. 

Secondary Treatment Facility Site* 

Sec. 77. The Administrator of the Environmental Protection Agency 
shall reimburse the city of Boston, Massachusetts, an amount equal 
to 75 per centum, but not to exceed $15,000,000, of the cost of con
structing a modern correctional detention facility on a site in such 
city, on condition that such city convey to the Commonwealth of Mass
achusetts all of its right, title, and interest in and to that real 
property owned by such city on Deer Island which is the site of the 
existing correctional detention facility for use by such Commonwealth 
as the site for a publicly owned treatment works providing secondary 
treatment. There is authorized to be appropriated $15,000,000 to carry 
out the purposes of this section. 

Total Treatment System Funding* 

Sec. 78. Notwithstanding any other provision of law, in any case 
where the Administrator of the Environmental Protection Agency finds 
that the total of all grants made under section 201 of the Federal 
Water Pollution Control Act for the same treatment works exceeds the 
actual construction costs for such treatment works (as defined in that 
Act) such excess amount shall be a grant of the Federal share (as 
defined in that Act) of the cost of construction of a sewage collection 
system if--

(1) such sewage collection system was constructed as part of the 
same total treatment system as the treatment works for which such 
section 201 grants were approved, and 

(2) an application for assistance for the construction of such 
sewage collection system was filed in accordance with section 702 of 
the Housing and Urban Development Act of 1965 (42 U.S.C. 3102) before 
all such section 201 grants were made and such section 702 grant could 
not be approved due to lack of funding under such section 702. 

The total of all grants for sewage collection systems made under 
this section shall not exceed $2,800,000. 

*Provisions from the Clean Water Act of 1977 
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COLORADO RIVER BASIN SALINITY 
CONTROL ACT* 

AN ACT 

To authorize the construction, operation, and maintenance of certain 
works in the Colorado River8asin to control the salinity of water 
delivered to users in the United States and Mexico. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, that this Act may 
be cited as the "Colorado River Basin Salinity Control Act". 

TITLE I - PROGRAMS DOWNSTREAM FROM 
IMPERIAL DAM 

Section 101. (a) The Secretary of the Interior, hereinafter 
referred to as the II Secretary" , is authorized and directed to proceed 
with a program of works of improvement for the enhancement and 
protection of the quality of water available in the Colorado River for 
use in the United States and the Republic of Mexico, and to enable the 
United States to comply with its obligations under the agreement 
with Mexico of August 30, 1973 (Minute No. 242 of the International 
Boundary and Water Commission, United States and Mexico), concluded 
pursuant to the Treaty of February 3, 1944 (TS 994), in accordance 
with the provisions of this Act. 

(b) (l) The Secretary is authorized to construct, operate, and 
maintain a desalting comples, i~c1uding (1) a desalting plant to reduce 
the salinity of drain water from the Wellton-Mohawk div~sion of the 
Gila project, Arizona (hereinafter referred to as the division), 
including a pretreatment plant for settling, softening, and filtration 
of the drain water to be desalted; (2) the necessary appurtenant works 
including the intake pumping plant system, product waterline, power 
transmission facilities, and permanent operating facilities; (3) the 
necessary extension in the United States and Mexico of the existing 
bypass drain to carry the reject stream from the desalting plant and 
other drainage waters to the Santa Clara Slough in Mexico, with the 
part in Mexico, subject to arrangements made pursuant to section 
101 (d); (4) replacement of the metal flume in the existing main outlet 
drain extension with a concrete siphon; (5) reduction of the quantity of 
irrigation return flows through acquisition of lands to reduce the 
size of the division, and irrigation efficiency improvements to 
minimize return flows; (6) acquire on behalf of the United States 

*P.L. 93-320 signed by the President on June 24, 1974. Passed the 
House on June 11, 1974, and Senate on June 12, 1974, as HR 12165, 93rd 
Congress 2nd Session. 
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such lands or interest in lands in the Painted Rock Reservoir as may 
be necessary to operate the project in accordance with the obligations 
of Minute No. 242, and (7) all associated facilities including roads, 
railroad spur, and transmission lines. 

(2) The desalting plant shall be designed to treat approx
imately one hundred and twenty-nine gallons a day of drain water 
using advanced technology commercially available. The plant shall 
effect recovery initially of not less than 70 per centum of the 
drain water, and shall effect reduction of not less than 90 per centum 
of the dissolved solids in the feed water. The Secretary shall use 
sources of electric power supply for the desalting complex that will 
not diminish the supply of power to preference customers from Federal 
power systems operated by the Secretary. All costs associated with 
the desalting plant shall be nonreimbursable. 

(c) Replacement of the reject stream from the desalting plant and 
of any Wellton-Mohawk drainage water bypasses to the Santa Clara 
Slough to accomplish essential operation except at such times when there 
exists surplus water of the Colorado River under the terms of the 
Mexican Water Treaty of 1944, is recognized as a national obligation 
as provided in section 202 of the Colorado River Basin Project Act (82 
Stat. 895). Studies to identify feasible measures to provide adequate 
replacement water shall be completed not later than June 30, 1980. 
Said studies shall be limited to potential sources within the States 
of Arizona, California, Colorado, New Mexico, and those portions of 
Nevada, Utah, and Wyoming which are within the natural drainage basin 
of the Colorado River. Measures found necessary to replace the 
reject stream from the desalting plant and any Wellton-Mohawk drainage 
bypassed to the Santa Clara Slough to accomplish essential operations 
may be undertaken independently of the national obligation set forth 
in section 202 of the Colorado River Basin Project Act. 

(d) The Secretary is hereby authorized to advance funds to the 
United States section, International Boundary and Water Commission 
(IBWC), for construction, operation, and maintenance by Mexico pursuant 
to Minute No. 242 of that portion of the bypass drain within Mexico. 
Such funds shall be transferred to ,an appropriate Mexican agency, 
under arrangements to be concluded by the IBWC providing for the 
construction, operation, and maintenance of such facility in Mexico. 

(e) Any desalted water nat needed for the purposes of this title 
may be exchanged at prices and under terms and conditions satisfactory 
to the Secretary and the proceeds therefrom shall be deposited in the 
General Fund of the Treasury. The city of Yuma, Arizona, shall have 
first right of refusal of any such water. 

(f) For the purpose of reducing the return flows from the 
division to one hundred and seventy-five thousand acrefeet or less, 
annually, the Secretary is authorized to: 

(1) Accelerate the cooperative program of Irrigation Management 
Services with the Wellton-Mohawk Irrigation and Drainage District, 
hereinafter referred to as the district, for the purpose of improving 
irrigation efficiency. The district shall bear its share of the cost 
of such program as determined by the Secretary. 
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(2) Acquire, by purchase or through eminent domain or 
exchange, to the extent determined by him to be appropriate, lands 
or interests in lands to reduce the existing seventy-five thousand 
developed and undeveloped irrigable acres authorized by the Act ot 
July 30, 1947 (61 Stat. 628), known as the Gila Reauthorization Act. 
The intial reduction in irrigable acreage shall be limited to 
approximately ten thousand acres. If the Secretary determines that 
the irrigable acreage of the division must be reduced below sixty
five thousand acres of irrigable lands to carry out the purpose of 
this section, the Secretary is authorized, with the consent of the 
district, to acquire additional lands, as may be deemed by him to 
be appropriate. . 

(g) The Secretary is authorized to dispose of acquired lands and 
interests therein on terms and conditions satisfactory to him and 
meeting the objective of this Act. 

(h) The Secretary is authorized, either in conjunction with or 
in lieu of land acquisition, to assist water users in the division 
in installing system improvements, such as ditch lining, change of 
field layouts, automatic equipment, sprinkler systems and bubbler 
systems, as a means of inc~asing irrigation efficiencies~ Provided, 
however, that all costs associated with the improvements authorized 
herein and allocated to the water users on the basis of benefits 
received, as determined by the Secretary, shall be reimbursed to the 
United States in amounts and on terms and conditions satisfactory to 
the Secretary. 

(i) The Secretary is authorized to amend the contract between the 
United States and the district dated March 4, 1952, as amended, to pro 
provide that--

(1) the portion of the existing payment obligation owning 
to the United States allocable tp irrigable acreage eliminated from 
the division for the purposes of this title, as determined by the 
Secretary, shall be non reimbursable; and 

(2) if deemed appropriate by the Secretary, the district 
shall be given credit against its outstanding repayment obligation 
to offset any increase in operation and maintenance assessments per 
acre which may result from the district1s decreased operation and 
maintenance base, all as determined by the Secretary. 

(j) The Secretary is authorized to acquire through the Corps of 
Engineers fee title to, or other necessary interests in, additional 
lands above the Painted Rock Dam in Arizona that are required for the 
temporary storage capacity needed to permit operation of the dam and 
reservoir in times of serious flooding in accordance with the obligations 
of the United States under Minute No. 242. No funds shall be expended for 
acquisition of land or interests therein until it is finally determined 
by a Federal court of competent jurisdiction that the Corps of 
Engineers presently lacks legal authority to use said lands for this 
purpose. Nothing contained in this title nor any action taken pursuant 
to it shall be deemed to be a recognition or admission of any 
obligation to the owners of such land on the part of the United States 
or a limitation or deficiency in the rights or powers of the United 
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States with respect to such lands or the operation of the reservoir. 

(k) To the extent desirable to carry out sections 101 (f) (1) and 
101 (h), the Secretary may transfer funds to the Secretary of 
Agriculture as may be required for technical assistance to fanners, 
conduct of research and demonstrations, and such related investigations 
as are required to achieve higher on-farm irrigation efficiencies. 

(1) All cost associated with the desalting complex shall be 
nonreimbursable except as provided in sections 101 (f) and 101 (h). 

Section 102. (a) To assist in meeting salinity control objectives 
of Minute No. 242 during an interim period, the Secretary is authorized 
to construct a new concrete-lined canal or, to line the presently 
unlined portion of the Coachella Canal of the Boulder Canyon project, 
California, from station 2 plus 26 to the beginning of siphon numbered 
7, a length of approximately forty-nine miles. The United States shall 
be entitled to temporary use of a quantity of water, for the purpose 
of meeting the salinity control objectives of Minute No. 242, during a 
interim period, equal to the quantity of water conserved by constructing 
or lining the said canal. The interim period shall commence on com
pletion of construction or lining said canal and shall end the" first 
year that the Secretary delivers main stream Colorado River water to 
California in an amount less than the sum of the quantities requested 
by (1) the California agencies under contracts made pursuant to 
section 5 of the Boulder Canyon Project Act (45 Stat. 1057), and (2) 
Federal establishn~nts to meet their water rights acquired in 
California in accordance with the Supreme Court decree in Arizona 
against California (376 U.S. 340). 

(b) The charges for total construction shall be repayable without 
interest in equal annual installments over a period of forty years 
beginning in the year following completion of construction: Provided, 
That, repayment shall be prorated between the United States and the 
Coachella Valley County Water District, and the Secretary is authorized 
to enter into a repayment contract with Coachella Valley County Water 
District for that purpose. Such contract shall provide that annual 
repayment installments shall be nonreimbursable during the interim 
period, defined in section '102 (a) of this title and shall provide 
that after the interim period, said annual repayment installments 
or portions thereof, shall be paid by Coachella Valley County Water 
Di stri ct. 

(c) The Secretary is authorized to acquire by purchase, eminent 
domain, or exchange private lands or interests therein, as may be 
determined by him to be appropriate, within the Imperial Irrigation 
District on the Imperial East Mesa which receive, or which have been 
granted rights to receive, water from Imperial Irrigation District's 
capacity in the Coachella Canal. Costs of such acquisitions shall be 
nonreimbursable and the Secretary shall return such lands to the 
public domain. The United States shall not acquire any water rights 
by reason of this land acquisition. 

(d) The Secretary is authorized to credit Imperial Irrigation 
District against its final payments for certain outstanding construction 
charges payable to the United States on account of capacity to be 
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relinquished in the Coachella Canal as a result of the canal lining 
program, all as determined by the Secretary: Provided, That, relin
quishment of capacity shall not affect the established basis for 
allocating operation and maintenance costs of the main All-American 
Canal to existing contractors. 

(e) The Secretary is authorized and directed to cede the following 
land to the Cocopah Tribe of Indians, subject to rights-of-way for 
existing levees, to be held in trust by the United States for the 
Cocopah Tribe of Indians: 

Township 9 south, range 25 west of the Gila and Salt 
River meridian Arizona; , 

Section 25: Lots 18, 19, 20, 21, 22, and 23; 
Section 26: Lots 1, 12, 13, 14, and 15; 
Section 27: Lot 3; and all accretion to the above 

described lands. 
The Secretary is authorized and directed to construct three bridges, 
one of which shall be capable of accomodating heavy vehicular traffic, 
over the section of the bypass drain which crosses the reservation of 
the Cocopah Tribe of Indians. The transfer of lands to the Cocopah 
Indian Reservation and the construction of bridges across the bypass 
drain shall constitute full and complete payment of said tribe for 
the rights-of-way required for construction of the bypass drain and 
electrical transmission lines for the works authorized by this title. 

Section 103; (a) The Secretary is authorized to: 

(1) Construct, operate, and maintain, consistent with Minute 
No. 242, well fields capable of furnishing approximately one hundred and 
sixty thousand acre-feet of water per year for use in the United States 
and for delivery to Mexico in satisfaction of the 1944 Mexican Water Treaty_ 

(2) Acquire by purchase, eminent domain, or exchange, to the 
extent determined by him to be 9Ppropriate, approximately twenty-three 
thousand five hundred acres of lands or interests therein within approx
imately five miles of the Mexican border on the Yuma Mesa: Provided, how
ever, That any such lands which are presently owned by the Sta~e of 
Arizona may be acquired or exchanged for Federal lands. 

(3) Any lands removed from the jurisdiction of the Yuma ~'1esa 
Irrigation and Drainage District pursuant to clause (2) of this subsection 
which were available for use under the Gila Reauthorization Act (61 Stat. 
628), shall be replaced with like lands within or adjacent to the Yuma 
Mesa division of the project. In the development of these substituted 
1 ands or any other 1 ands wi thi n the Gi 1 a project, the Secretary may 
provide for full utilization of the Gila Gravity Main Canal in addition 
to contracted capacities. 
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(b) The cost of work provided for in this section, including 
delivery of water to Mexico, shall be nonreimbursable; except to the 
extent that the waters furnished are used in the United States. 

Section 104. The Secretary is authorized to provide for modifications 
of the projects authorized by this title to the extent he determines 
appropriate for purposes of meeting the international settlement 
objective of this title at the lowest overall cost to the United States. 
No funds for any such modification shall be expended until the expi
ration of sixty days after the proposed modification has been submitted 
to the appropriate committees of the Congress, unless the Congress 
approves an earlier date by concurrent resolution. The Secretary shall 
notify the Governors of the Colorado River Basin States of such 
modifications. 

Section 105. The Secretary is hereby authorized to enter int contracts 
that he deems necessary to carry out the provisions of this title in 
advance of the appropriation of funds therefor. 

Section 106. In carrying out the provisions of this title, the 
Secretary sha11 consult ant cooperate with the Secretary of State, the 
Administrator of the Enviornmental Protection Agency, the Secretary of 
Agriculture, and other affected Federal, State, and local agencies. 

Section 107. Nothing in this Act shall be deemed to modify the 
National Enviornmental Policy Act of 1969, the Federal Water Pollution 
Control Act, as amended, or, except as expressly stated herein, the 
provisions of any Federal law. 

Section 108. There is hereby authorized to be appropriated the 
sum or $121,500,000 for the construction of the works and accomplishment 
of the purposes authorized in sections 101 and 102, and $34,000,000 to 
accomplish the purposes of section 10~, based on April 1973 prices, plus 
or minus such amounts as may be justified by reason of ordinary fluc
tuations in construction costs involved therein, and such sums as may 
be required to operate and maintain such works and to provide for such 
modifications as may be made pursuant to section 104. There is further 
authorized to be appropriated such 'sums as may be necessary to pay 
condemnation awards in excess of appraised values and to cover 'costs 
requir~d in connection with the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970 (Public Law 90-646). 

TITLE II - MEASURES UPSTREAM FROM 
IMPERIAL DAM 

Section 201. (a) The Secretary of the Interior shall implement 
the salinity control policy adopted for the Colorado River in the 
IIConclusions -and Recommendations" published in the Proceedings of the 
Reconvened Seventh Session of the Conference in the Matter of Pollution 
of the Interstate Waters of the Colorado River and Its Tributaries in 
the States of California, Colorado, Utah, Arizona, Nevada, New Mexico, 
and Wyoming, held in Denver, Colorado, on April 26-27, 1972, under 
the authority of section 10 of the Federal Water Pollution Control Act 
(33 U.S.C. 1160), and approved by the Administrator of the Enviornmental 
Protection Agency on June 9, 1972. 
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(b) The Secretary is hereby directed to expidite the investigation, 
planning, and implementation of the salinity control program generally 
as described in chapter VI of the Secretary's report entitled, "Colorado 
River Water Quality Improvement Program, February 197211. 

(c) In conformity with section 201 (a) of this title and the 
authority of the Enviornmental Protection Agency under Federal Laws, 
the Secretary, the Administratgr of the Enviornmenta1 Protection Agency, 
and the Secretary of Agriculture are directed to cooperate and coordinate 
their activ1t'ies effectively to carry out the objective of this title. 

'~ 
,II 

Section 2u2. The Secretary is authorized to construct, operate, and 
maintain the following salinity control units as the initial stage of the 
Colorado Rive}" Basin salinity control program. 

(1) The Paradox Valley unit, Montrose County, Colorado, con
sisting of facilities for collection and disposition of 'saline 
ground water of Paradox Valley, including wells, pumps, pipelines, 
solar evaopration ponds, and all necessary appurtenant and associated 
works such as roads, fences, dikes, power transmission facilities, and 
permanent opel'ati ng faci 1 i ti es. 

(2) The Grand Valley unit, Colorado, consisting of measures 
and all necessary appurtenant and associated works to reduce the seepage 
of irrigation water from the irrigated lands of Grand Valley into the 
ground water and thence into the Colorado River. Measures shall include 
lining of canals and laterals, and the combining of existing canals and 
laterals into fewer and more efficient facilities. Prior to intiation 
of construction of the Grand Valley unit the Secretary shall enter into 
contracts through which the agencies owning, operating, and maintaining 
the water distribution systems in Grand Valley, singly or in concert, will 
assume all obligations relating to the continued operation and maintenance 
of the unit's facilities to the end that" the maximum reduction of salin
ity inflow to the Colorado River will be achieved. The Secretary is also 
authorized to provide, as an element of the Grand Valley unit, for a 
technical staff to provide information and assistance to water users on 
means and measures for limiting excess water applications to irrigated 
lands: Provided, That such assistance shall not exceed a period of five 
years after funds first become available under this title. The Secretary 
will enter into agreements with the Secretary of Agriculture to develop 
a unified control plan for the Gr~nd Valley unit. The Secretary of 
Agriculture is directed to cooperate in the planning and construction 
of on-farm system measures under programs available to that Department. 

(3) The Crystal Geyser unit, Utah, consisting of facilities 
for collection and disposition of saline geyser discharges; including 
dikes, pipelines, solar evaporation ponds, and all necessary appurt
enant works including operating facilities. 

(4) The Las Vegas Wash unit, Nevada, consisting of facilities 
for collection and disposition of saline ground water of Las Vegas Wash, 
including infiltration galleries, pumps, desalter, pipelines, solar 
evaporation facilities, and all appurtenant works including but not 
limited to roads, fences, power transmission facilities, and operating 
facilities. 
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Section 203. (a) The Secretary is authorized and directed to-

(1) Expedite completion of the planning reports on the 
following units, described in the Secretary's report, "Colorado 
River Water Quality Improvement Program, February 1972": 

(i) Irrigation source control: 
Lower Gunnison 
Uintah Basin 
Colorado River Indian Reservation 
Palo Verde Irrigation District 

(ii) Point source control: 
LaVerkin Springs 
Littlefield Springs 
G1enwood-Dotsero Springs 

(iii) Diffuse source control: 
Price River 
San Rafael River 
Dirty Devil River 
McE1mo Creek 
Big Sandy River 

(2) Submit each planning report on the units named in section 
203 (a) (1) of this title promptly to the Colorado River Basin States 
and to such other parties as the Secretary deems appropriate for their 
review and comnents. After receipt of comnents on a unit and careful 
consideration thereof, the Secretary shall submit each final report 
with his recommendations, simultaneously, to the President, other con
cerned Federal departments and agencies, the Congress, and the 
Colorado River Basin States. 

(b) The Secretary is directed--

(1) in the investigation, planning, construction, and 
implementation of any salinity control unit involving control 
of salinity from irrigation sources, to cooperate with the 
Secretary of Agriculture in carrying out research and demon
stration projects and in implementing on-the-farm improvements 
and farm management practices and programs which will further 
the objectives of this title; 

(2) to undertake research on additional methods for 
accomplishing the objective of this title, utilizing to the 
fullest extent practicable the capabalities and resources 
of other Fede~al departments and agencies, interstate insti
tutions, States, and private organizations. 

Section 204. (a) There is hereby created the Colorado River 
Basin Salinity Control Advisory Council composed of no more than 
three members from each State appoi~ted by the Governor of each of 
the Colorado River Basin States. 

(b) The Council shall be advisory only and shall--
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(1) act as liaison between both the Secretaries of Interior 
and Agriculture and the Administrator of the Enviornmental Protection 
Agency and the States in accomplishing the purposes of this title; 

(2) receive reports from the Secretary on the progress of 
the salinity control program and review and comment on said reports; and 

(3) recommend to botb the Secretary and the Administrator of 
the Enviornmental Protection Agency appropriate studies of further 
projects, techniques, or methods for accomplishing the purposes of 
this title. 

Section 205. (a) The Secretary shall allocate the total costs of 
each unit or separable feature thereof authorized by section 202 of 
this title, as follows: 

(1) In recognition of Federal responsibility for the Colorado 
River as an interstate stream and for international comity with Mexico. 
Federal ownership of the lands of the Colorado River Basin f~om which 
most of the dissolved salts originate, and the policy embodied in the 
Federal Water Pollution Control Act Amendments of 1972 (86 ~tat. 816), 
75 per centum of the total costs of construction, operation,main
tenance, and replacement of each unit or separable featurej:thereof 
shall be nonreimbursable. 

(2) Twenty-five per centum of the total costs shall beall()cated 
between the Upper Colorado River Basin Fund establ ishedt'bysection 5 (a) 
of the Colorado River Storage Project Act (70 Stat. 107:)· andy,the lower 
Colorado River Basin Development Fund estab1 ished by section ,"403· (a) of 
the Colorado River Basin Project Act (82 Stat. 895), after consultation 
with the Advisory Council created in section 204 (a) olthis :title 
and consideration of the following items: 

(i) benefits to be derived in each basin frim the use 
of water of improved quality and the use of works'~or improved 
water management; 

(ii) causes of salinity; and 

(iii) availability of revenues in the Lower Colorado 
River Basin Development Fund and increased revenues to the 
Upper Colorado Basin Fund made available under section 
205 (d) of this title: Provided, That costs allocated 
to the Upper Colorado River Basin Fund under section 205 
(a) (2) of this title shall not exceed 15 per centum 
of the costs allocated to the Upper Colorado River 
Basin Fund and the Lower Colorado River Basin Deveiopment 
Fund. 

(3) Costs of construction of each unit or separable feature 
thereof allocated to the upper basin and to the lower basin under 
section 205 (a) (2) of this title shall be repaid within a fifty-year 
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period withour interest from the date such unit or separable feature 
thereof is determined by the Secretary to be in operation. 

(b) (1) Costs of construction, operation, maintenance, and replace
ment of each unit or separable feature thereof allocated for repayment 
by the lower basin under section 20S (a) (2) of this title shall be 
paid in accordance with SUbsection 2QS (b) (2) of this title, from the 
lower Colorado River Basin Developement Fund. 

(2) Section 403 (g) of the Colorado River Basin Project Act 
(82 Stat. 896) is hereby amended as follows: strike the word "and" 
after the word "Act," in line 8; insert after the word "Act," the 
following "(2) for repayment to the general fund to the Treasury the 
costs of each salinity control unit or separable feature thereof 
payable from the lower Colorado River Basin Development Fund in t 
accordance wi~h sections 20S (a) (2l 205 (a) (3), and 205 (b) (1) of 
the Colorado River Salinity Control Act and"; change pagagraph (2) 
to paragraph (3). 

(c) Costs of construction, operation, maintenance, and replacement 
of each unit or separable feature thereof allocated for repayment by 
the upper basin under section 205 (a) (2) of this title shall be paid 
in accordance with section 205 (d) of this title from the Upper 
Colorado River Basin Fund within the limit of the funds made available 
under section 205 (e) of this title. 

(d) Section 5 (d) of the Colorado River Storage Project Act (70 
Stat. 108) is hereby amended as follows: strike the word nandu at the 
end of paragraph (31; strike the period after the word "years" at the 
end of paragraph (4 and insert a semicolon in lieu thereof followed 
by the word "and"; add a new paragraph (5) reading: 

"(5) the costs of each salinity control unit or separable 
feature thereof payable from.the Upper Colorado River 
Basin Fund in accordance with sections 205 .(a){2), 205 
(a) (3), and 205 (c) of the Colorado River Salinity 
Control Act.". 

(e) The Secretary is authorized to make upward. adjustments in 
rates charged for electrical energy under all contracts administered 
by the Secretary under the Colorado River Storage Project Act (70 Stat. 
105, 43 U.S.C. 620) as soon as practicable and to the extent necessary 
to cover the costs of construction, operation, maintenance, and re
placement of units allocated under section 205 (a) (2) and in confonmity 
with section 205 (a) (3) of this title: Provided,;That revenues 
derived from said rate adjustments shall be available solely for the 
construction, operation, maintenance, and replacement of salinity 
control unity in the Colorado River Basin herein authorized. 

Section 206. CommenCing on January 1, 1975, and every two years 
thereafter, the Secretary shall submit, simultaneously, to the 
President, the Congress, and the Advisory Council created in section 
204 (a) of this title, a report on the Colorado River salinity control 
program authorized by this title covering the progress of investigations, 
planning, and construction of salinity control units for the previous 
fiscal year, the effectiveness of such units, anticipated work needed 
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to be accomplished in the future to meet the objectives of this title, 
with emphasis on the needs during the five years immediately following 
the date of each report, and any special problems that may be impeding 
progress in attainint an effective salinity control.program. Said 
report may be included in the biennial report on the quality of water 
of the Colorado River Basin prepared by the Secretary pursuant to section 
15 of the Colorado River Storage Project Act (70 Stat. 111; 43 U.S.C. 
602n), section 15 of the Navajo Indian irrigation project, and the 
initia1 stage of the San Juan Chama Project Act (76 Stat. 393). 

Section 207. Except as provided in section 205 (b) and 205 (d) of 
this title, with respect to the Colorado River Basin Project Act and 
the Colorado River Storage Project Act, respectively, nothing in 
this title shall be construed to alter, amend, repeal, modify, 
interpret, or be in conflict with the provisions of the Color£do River 
Compact (45 Stat. 1057), the Upper Colorado River Basin Compact (63 
Stat. 31), the Water Treaty of 1944 with the United Mexican States 
(Treaty Series 994; 59 Stat. 1219), the decree entered by the Supreme 
Court of the United States 1n Arizona against California and others 
(376 U.S. 340), the Boulder Canyon Project Act (45 Stat. 1057), Boulder 
Canyon Project Adjustment Act (54 Stat. 774; 43 U.S.C. 6l8a), section 
lt of the Colorado River Storage Project Act (70 Stat. 111; 43 U.S.C. 
620n), the Colorado River Basin Project Act (82 Stat. 885), section 
6 of the Fryingpan-Arkansas Project Act (76 Stat. 393), section 15 
of the Navajo Indian irrigation project and initial stage of the San 
Juan-Chama Project Act (76 Stat. 102), the National Enviornmental 
Policy Act of 1969, and the Federal Water Pollution Control Act, 
as amended. 

Section 208. (a) The Secretary is authorized to provide for 
modifications of the projects authorized by this title as determined 
to be appropriate for purposes of meeting the objective of this title. 
No funds for any such modification shall be expended until the expi
ration of sixty days after the proposed modification has been sub
mitted to appropriate committees of the Congress, and not then if 
disapproved by said committees, except that funds may be expended 
prior to the expiration of such sixty days in any case in which the 
Congress approves an earlier date by concurrent resolution. The 
Governors of the Colorado River Basin States shall be notified of 
these changes. 

(b) The Secretary is hereby authorized to enter into contracts 
that he deems necessary to carry out the provisions of this title. in 
advance of tltE: appropriation of funds therefor. There is hereby 
authorized to be appropriated the sum of $125,100,000 for the con
struction of the works and for other purposes authorized in section 
202 of this title, based on April 1973 prices, plus or nrlnus such 
amounts as may be justified by reason of ordinary fluctuations in costs 
involved therein, and such sums as may be required to operate and 
maintain such works. There is further authorized to be appropriated 
such sums as may be necessary to pay condemnation a~ards in excess of 
appraised values and to cover costs required in connection with the 
Uniform Policies Act of 1970 (Public Law 90-646). 
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Section 209. As used 1n this title--

(a) all terms that are defined in the Colorado River 
Compact shall have the meanings therein defined; 

(b) "Colorado River Basin States" means the States of 
Arizona, California, Colorado, Nevada, New Mexico, Utah, and 
Wyoming. 
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E. FEDERAL WATER POLLUTION CONTROL LAW 

II. ENVIRONMENTAL PROTECTION AGENCY POLICY REQUIREMENTS, 
REGULATIONS AND STANDARDS ON SALINITY CONTROL FOR THE COLORADO 
RIVER SYSTEM* 

ENVIRONMENTAL PROTECTION AGENCY 

(40 CFR Part 120) 

Colorado River System 

The purpose of this not;ceis to propose amendments to 40 CFR 
Part 120, to set forth a salinity control policy and procedures 
and requirements for establishing water quality standards for salinity 
and a plan of implementation for salinity control in the Colorado 
River System which lies within the States of Arizona, Califoria, 
Colorado, Nevada, New Mexico, Utah, and Wyoming pursuant to section 
303 (b) of the Federal Water Pollution Control Act, as amended of 
the Colorado River and its tributaries within the United 'States of 
America. 

High salinity (total dissolved solids) is recognized as a signifi
cant water quality problem causing adverse impacts on water uses. 
Salinity concentrations are affected by two basic processes: (a) 
Salt loading--the addition of mineral salts from various natural and 
man-made sources, and (b) salt concentrating--the loss of water from 
the syst~m through stream depletion. 

Studies to date have demonstrated that the high salinity of 
stream systems can be alleviated. Although further study amy be 
required to determine the economic and technical feasibility of con
trolling specific sources, sufficient information is available to 
develop a salinity control program. 

Salinity standards for the Colorado River System would be 
useful in the formulation of an effective salinity control program. 
In developing these standards, the seven states must cooperate with 
one another and the Federal Government to support and implement the 
conclusions and recommendations adopted April 27, 1972, by the recon
vened 7th Session of the Conference in the Matter of Pollution of the 
Interstate Waters of the Colorado River and its Tributaries. 

*Published in 39 Federal Register 20703, June 13, 1974. 
Approved December 18, 1974, 30 Federal Register 43721. 
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As a measure to implement the recommendations of the Conference 
and meet the requirements of the Act, a salinity control policy ;s 
proposed to be promulgated and proposed regulations are set forth 
which would require the development and adoption of water quality 
standards for salinity and a plan of implementation for salinity 
constrol for the Colorado River System. The first step will be the 
establishment of procedures within 30 days of the effective date of 
these regulations which will lead to adoption on or before October 
18, 1975, of water quality standards for salinity including numeric 
criteria and an implementation plan for salinity control. 

In consideration of the foregoing, it is hereby proposed that 
40 CFR Part 120 be amended as follows:* 

Section 120.5 Colorado River System Salinity Standards and 
Implementation Plan. 

(a) IIColorado River Systemll means that portion of the Colorado 
River and its tributaries within the United States of America. 

(b) It shall be the policy that the flow weighted average annual 
salinity in the lower main stem of the Colorado River System be main
tained at or below the average value found during 1972. To carry.out 
this policy, water quality standards for salinity and a plan of implemen
tation for salinity control shall be. developed and implemented ;n 
accordance with the principles of paragraph (c) below. 

(c) The States of Arizona, California, Colorado, Nevada, New Mexico, 
Utah, and Wyoming are required to adopt and submit for approval to the 
Enviornmental Protection Agency on or before October 18, 1975. 

(l) Adopted water quality standards for salinity including 
numeric criteria consistent with the policy stated above for appro
priate points in the Colorado River System. 

(2) A plan to achieve compliance with these standards as 
expeditiously as practicable providing that: 

(i) The plan shall identify State and Federal regulatory 
authorities and programs necessary to achieve compliance with the plan. 

(ii) The salinity problem shall be treated as a basinwide 
problem that needs to be solved in order to maintain lower main stem 
salinity at or below 1972 levels while the basin States continue to 
develop their compact apportioned waters. 

(iii) The goal of the plan shall be to achieve compliance 
with the adopted standards by July 1, 1983. The date of compliance 
with the adopted standards shall take into account the necessity for 
Federal salinity control actions set forth in the plan. Abatement 
measures within the control of the States shall be implemented as 
soon as practicable. 

* Text as approved in DI~cember 1974. 
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(iv) Salinity levels in the lower main stem may tempora~i1y 
increase above the 1972 levels if control measures to offset the increases 
are included in the control plan. However, compliance with 1972 levels 
shall be a prim~t consideration. 

(v) The feasibility of establishing an interstate institu
tion for salinity management shall be evaluated. 

(d) The States are required to submit to the respective Enviornmental 
Protection Agency Regional Administrator established procedures for 
achieveing (c) (1) and (c) (2) above within 30 days of the effective 
date of these regulations and to submit progress reports quarterly there
after. EPA will on a quarterly basis determine the progress being made 
in the development of salinity standards and the implementation plan. 
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ENVIRONMENTAL PROTECTION AGENCY REGULATIONS 
ON CRITERIA AND STANDARDS FOR THE NATIONAL POLLUTANT 

DISCHARGE ELIt~INATION SYSTEr1* 

Subpart A - Criteria and Standards for 
Technology-Based Treatment Requirements 

Under Sections 301(b) and 402 of the Act 

~ 125.1 Purpose and scope. 

This Subpart establishes criteria and standards for the im
position of technology-based treatment requirements in permits under 
section 301(b) of the Act, including the application of EPA pro
mulgated effluent limitations and ~ase-by-case determinations of 
effluent limitations under section 402(a)(1) of the Act. 

§ 125.2 Definitions 

For the purpose of this Part, any reference to lithe Act ll shall 
mean the Clean Water Act of 1977 (CWA). Unless otherwise noted, the 
definitions in Parts 122,123 and 124 apply to this Part. 
(125.2 revised by 45 FR 33512, r~ay 19, 1980) 

§ 125.3 Technology-based treatment requirements in permits. 

(a) General. Technology-based treatment requirements under 
section 301(b) of the Act represent the minimum level of control that 
must be imposed in a permit issued under section 402 of the Act. (See 
§§ 122.60, 122.61 and 122.62 for a discussion of additional or more 
stringent effluent limitations and conditions.) Permits shall contain 
the following technology-based treatment requirements in accordance 
with the following statutory deadlines: 
(125.3(a) amended by 45 FR 33512, r~ay 19, 1980) 

(1) For POTW·s, effluent limitations ba~ed upon: 
(i) Secondary treatment-from date of permit issuance; and 
(ii) The best practicable waste treatment technology-not later 

than July 1, 1983; and 
(2) For dischargers other than POTW's except as provided in 

§ 122.67(d), effluent limitations requiring: 
(125.3(a)(2) amended by 45 FR 33512, May 19, 1980) 

(i) The best practicable control technology cUY'rent1y available 
(BPT)-from date of permit issuance; 

(ii) For conventional pollutants, the best conventional pollutant 
control technology (BCT)-not later than July 1, 1984; 
*(40 CFR 125; 38 FR 13527, May 22, 1973; as amended by Code of Fed
eral Regulations, Volume 40, Revised as of July 1, 1975; 40 FR 29848, 
July 16, 1975; 41 FR 11303 and 11458, March 18, 1976; 41 FR 24709, 
June 18, 1916; 41 FR 24893, July 12, 1976; 41 FR 36918, September 1, 
1976; 43 FR 22160, May 23, 1978; 44 FR 32854, June 7, 1979; Effective 
August 13, 1979; 44 FR 34816, June 15, 1979; 45 FR 33512, May 19, 
1980) 
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(iii) For all toxic pollutants referred to in Committee Print 
No. 95-30, House Committee on Public Works and Transportation, the 
best available technology economically achievable (BAT)-not later 
than July 1,1984; 

(iv) For all toxic pollutants other than those listed in Committee 
Print No. 95-30, effluent limitations based on the BAT not later than 
three years after the date such effluent limitations are incorpora
ted into an NPDES permit; and 

(v) For all pollutants which are neither toxic nor conventional 
pollutants, effluent limitations based on BAT not later than three 
years after the date such effluent limitations are incorporated into 
an NPDES permit, or July 1, 1984, whichever is later, but in no case 
later than July 1, 1987. 

(b) Statutory variances and extensions. (1) The following variances 
from technology-based treatment requirements are authorized by the 
Act and may be applied for under § 122.53; (125.3(b)(1) amended by 
45 FR 33512, May 19, 1980) 

(i) For POTW's, a section 30l(h) marine discharge variance from 
secondary treatment (Subpart G); 

(ii) For dischargers other than POTW's; 
(A) A section 201(c) economic variance from BAT (Subpart E); 
(B) A section 301(g) water quality related variance from BAT 

(Subpart F); and 
(C) A section 316(a) thermal variance from BPT, BCT and BAT 

(Subpa rt H). 
(2) The following extensions of deadlines for compliance with 

technology-based treatment requirements are authorized by the Act 
and may be applied for under § 122.53: (125.3(b)(2) amended by 45 FR 
33512, May 19, 1980) 

(i) For POTW's a section 301(i) extension of the secondary treat-
ment deadline (Subpart J); 

(ii) For dischargers other than POTW's: 
(A) A Section 301(i) extension of the BPT deadline (Subpart J); and 
(B) A section 301(k) extension of the BAT deadline (Subpart C). 
(c) Methods of imposing technology-based treatment requirements 

in permits. Technology-based treatment requifements may be imposed 
through one of the following three methods: 

(l) Application of EPA-promulgated effluent limitations developed 
under section 304 of the Act to dischargers by category or subcategory. 
These effluent limitations are not applicable to the extent that they 
have been remanded or withdrawn. However, in the case of a court 
remand, determinations underlying effluent limitations shall be 
binding in permit issuance proceedings where those determinations are 
not required to be reexamined by a court remanding the regulations. In 
addition, dischargers may seek fundamentally differ'ent factors 
variances from these effluent limitations under §122.53 and Subpart 
o of this Part. 
(125.3(c)(1) amended by 45 FR 33512, May 19, 1980) 

(2) On a case-by-case basis under section 402(a)(1) of the Act, 
to the extent that EPA-promulgated effluent limitations are inapplicable. 
The pennit writer shall apply the appropriate factors listed in 
section 304 of the Act, and shall consider: 

(i) The appropriate technology for the category or class of point 
sources of which tIle upplicant is a member, based upon all available 
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information (including EPA draft or proposed development documents or 
guidance); and 

(ii) Any unique factors relating to the applicant. 
(Comment: These factors must be considered in all cases, regardless 
of whether the permit is being issued by EPA or an approved State.) 

(3) Through a combination of the methods in paragraphs (c)(l) and 
(2) of this section. Where promulgated effluent 'limitations guidelines 
only apply to certain aspects of the discharger's operation, or to 
certain pollutants, other aspects or activities are subject to 
regulation on a case-by-case basis in order to carry out the provi
sions of the Act. 

(4) Limitations developed under paragraph (c)(2) of this section may 
be expressed, where appropriate, in terms of toxcity (e.g., liThe 
LC 50 for fat head minnow of the effluent from outfall 001 shall 
be greater than 25%), provided that is shown that the limits reflect 
the appropriate requirements (for example, technology-based or water
quality-based standards) of the Act. 
(125.3(c){4) added by 45 FR 33512, May 19, 1980) 

(d) Technology-based treatment requirements are applied prior to 
or at the point of discharge. 

(e) Technology-based treatment requirements cannot be satisfied 
through the use of "non-treatment" techniques such as flow augmentation 
and in-stream mechanical aerators. However, these techniques may be 
considered as a method of achieving water quality standards on a case
by-case basis when: 

(l) The technology-based treatment r~qmrements applicable to 
the discharge are not sufficient to achieve the standards; 

(2) The Di scharger agrees to wa i ve an.r opporturt i ty to request 
a variance under sections 30l{c), (g) or (h) of the Act: and 

(3) The discharger demonstrates that such a technique is the 
preferred environmental and economic method to achieve the standards 
after consideration of alternatives such as advanced waste treatment, 
recycle and reuse, land disposal, changes in operating methods, and 
other available methods. 

(f) Technology-based effluent limitations shall be established under 
this Subpart for solids, sludges, filter backwash, and other pollutants 
removed in the course of treatment or control of wastewaters in the 
same manner as for other pollutants. 
(125.3(g) added by 45 FR 33512, May 19, 1980) 

(g)(l) The director may set a permit limit for a conventional 
pollutant at a level more stringent than the best conventional pollu
tion control technology (BCT), or a limit for a nonconventional 
pollutant which shall not be subject to modification under section 
301(c) or (g) of the Act where: 

(i) Effluent limitations guidelines specify the pollutant as an 
indicator for a toxic pollutant, or 

(ii}(A) The limitation reflects BAT level control of discharges 
of one or more toxic pollutants which are present in the waste stream~ 
and a specific BAT limitation upon the toxic pollutant(s) is not 
feasible for economic or technical reasons; 

(B) The permit identifies which toxic pollutants are intended to be 
controlled by use of the limitation; and 

(C) The fact sheet required by § 124.56 sets forth the basis for the 
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limitation, including a finding that compliance with the limitation 
will result in BAT-level control of the toxic pollutant discharges 
identified in paragraph (g)(l)(ii)(B) of this section, and a 
finding that it would be economically or technica11y infeasible 
to directly limit the toxic pollutant(s). 

(2) The Director may set a permit limit for a conventional pollutant 
level more stringent than BCT when: 

(i) Effluent limitations guidelines specify the pollutant as an 
indicator for a hazardous substance, or 

(ii)(A) The limitation reflects BAT-level control of discharges 
(or an appropriate level determined under section 301(c) or (g) of 
the Act) of one or more hazardous substance(s) which are present in 
the waste stream, and a specific BAT (or other appropriate) limita
tion upon the hazardous substance(s) is not feasible for economic 
or technical reasons; 

(B) The permit identifies which hazardous substances are intended 
to be controlled by use of the limitation; and 

(C) The fact sheet required by § 124.56 sets forth the basis for 
the limitation, including a finding that compliance with the limita
tions will result in BAT-level (or other appropriate level) control 
of the hazardous substances discharges identified in paragraph 
(g)(2)(ii)(B) of this section, and a finding that it would 
be economically or technically infeasible to directly limit the 
hazardous substance(s). 

(iii) Hazardous substances which are also toxic pollutants are 
subject to paragraph (g){l) of this section. 

(3) The Director may not set a more stringent limit under the 
preceding paragraphs if the method of treatment required to comply 
with the limit differs from that which would be required if the 
toxic pollutant(s) or hazardous substance{s) controlled by the 
limit were limited directly. 

(4) Toxic pollutants identified under paragraph (g)(l) of this 
section remain subject to the requirements of §122.61(a)(1)(notification 
of increased discharges of toxic pollutants above levels reported in 
the application form). 

Subpart B - Criteria for Issuance of Permits to Aquaculture Projects 

§ 125.10 Purpose and scope. 

(a) These regulations establish guidelines under sections 318 and 
402 of the Act for approval of any discharge of pollutants associated 
with an aquaculture project. 

(b) The regulations authorize, on a selective basis, controlled 
discharges which would otherwise be unlawful under the Act in order to 
determine the feasibility of using pollutants to grow aquatic organ
isms which can be harvested and used beneficially. EPA policy is to 
encourage such projects, while at the same time protecting other 
beneficial uses of the waters. 

(c) Permits issued for discharges into aquaculture projects under 
this Subpart are NPDES permits and are subject to the applicable 
requirements of Parts 122, 123 and 124. Any permit shall include such 
conditions (including monitoring and reporting requirements) as are 

E-110 
S581 



necessary to comply with those Parts. Technology·-based effluent 
limitations need not be applied to discharges into the approved 
project except with respect to toxic pollutants. 

~ 125.11 Criteria 

(a) No NPOES permit shall be issued to an aquaculture project 
unless: 

(1) the Director determines that the aquaculture project: 
(i) Is intended by the project operator to produce a crop which 

has significant direct or indirect commercial value (or is intended 
to be operated for research into possible production of such a 
crop); and 

(ii) Does not occupy a designated project area which is larger than 
can be economically operated for the crop under cultivation or than 
is necessary for research purposes. 

(2) The applicant has demonstrated, to the satisfaction of the 
Director, that the use of the pollutant to be discharged to the aqua
culture project will result in an increased harvest of organisms 
under culture over what would naturally occur in the area; 

(3) The applicant has demonstrated, to the satisfaction of the 
Director, that if the species to be cultivated in the aquaculture 
project is not indigenous to the immediate geographical area, there 
will be minimal adverse effects on the flora and fauna indigenous to 
the area, and the total commercial value of the introduced species is 
at least equal to that of the displaced or affected indigenous flora 
and fauna; 

(4) The Director determines that the crop will not have a sig
nificant potential for human health hazards resulting from its con
sumption; 

(5) The Director determines that migration of pollutants from 
the designated project area to water outside of the aquaculture 
project will not cause or contribute to a violation of water quality 
standards or a violation of the applicable standards and limitations 
applicable to the supplier of the pollutant that would govern if the 
aquaculture project were itself a point source. The approval of an 
aquaculture project shall not result in the enlargement of a pre
existing mixing zone area beyond what had been designated by the State 
for the original discharge. 

(b) No permit shall be issued for any aquaculture project in con
flict with a plan or an amendment to a plan approved under section 
208(b) of the Act. 

(c) No permit shall be issued for any aquaculture project located 
in the territorial sea, the waters of the contiguous lone, or the 
oceans, except in conformity with guidelines issued under section 403(c) 
of the Act. 

(d) Designated project areas shall not include a portion of a body 
of water large enough to expose a substantial portion of the indigenous 
biota to the conditions within the designated project area. For 
example, the designated project area shall not include the entire 
width of a watercourse, since all organisms indigenous to that water
course might be subjected to discharges of pollutants that would, 
except for the provisions of section 318 of the Act, violate section 
301 of the Act. 
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(e) Any modifications caused by the construction or creation of a 
reef, barrier or containment structure shall not unduly alter the 
tidal regimen of an estuary or interfere with migrations of un
confined aquatic species. 
(Comment: Any modifications described in this paragraph which result 
in the discharge of dredged or fill material into navigable waters may 
be subject to the permit requirements of section 404 of the Act.) 

(fL,}\n,y pollutants not required by or beneficial to the aquaculture 
crop shall not exceed applicable standards and limitations when enter
ing the designated project area. 

Subpart C - Criteria for Extending Compliance Dates for Facilities 
Installing Innovative Technology Under Section 301(k) of the Act -
(Reserved) 

Subpart 0 - Criteria and Standards for Determining Fundamentally 
Different Factors Under Sections 30l(b)(1) (A), 301 (b)(2)(A)and 
(E), and 307(b) of the Act. 

§ 125.30 Purpose and scope. 

(a) This Subpart establishes the criteria and standards to be used 
in determining whether effluent limitations or standards alternative 
to those required by promulgated EPA effluent limitations guidelines 
or standards under sections 301,304, and 307(b) of the Act (herein
after referred to as II national limitsll) should be imposed on a discharger 
because factors relating to the discharger's faci1ities, equipment, 
processes or other factors related to the discharger are fundamentally 
different from the factors considered by EPA in development·of the 
national limits. This Subpart applies to all national limits pro
mulgated under sections 301, 304 and 307(b) of the Act, except for 
those contained in 40 CFR Part 423(stream electric generating point 
source category). 

(b) In establishing national limits, EPA takes into account all the 
information it can collect, develop and solicit regarding the factors 
listed in sections 304(b), 304(g) and 307(b) of the Act. In some 
cases, however, data which could affect these national limits as 
they apply to a particular discharge may not be available or may not 
be considered during their development. As a result, it may be 
necessary on a case-by-case basis to adjust the national limits, and 
make them either more or less stringent as they apply to certain 
dischargers within an industrial category or subcategory. This will 
only be done if data specific to that discharger indicates it presents 
factors fundamentally different from those considered by EPA in 
developing the lilnit at issue. Any interested person believing that 
factors relating to a discharger's facilities, equipment, processes 
or other facilities related to the discharger are fundamentally differ
ent factors variance under §122.53(i)(1). In addition, such a 
variance may be proposed by the Director in the draft permit. 
(125 .. 30(b) amended by 45 FR 33512, Hay 19, 1980) 

§125.31 Criteria. 
(a) A request for the establishment of effluent limitations under 
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this Subpart (fundamentally different factors variance) shall be 
approved only if: 

(1) There is an applicable national limit which is applied in the 
permit and specifically controls the pollutant for which alternative 
effluent limitations or standards have been requested; and 

(2) Factors relating to the discharge controlled by the permit 
are fundamentally different from those considered by EPA in estab
lishing the national limits; and 

(3) The request for alternative effluent limitations or standards 
is made in accordance with the procedural requirements of Part 124. 

(b) A request for the establishment of effluent limitations less 
stringent than those required by national limits guidelines shall be 
approved only if: . 

(1) The alternative effluent limitation or standard requested is no 
less stringent than justified by the fundamental difference; and 

(2) The alternative effluent limitation or standard will ensure com
pliance with sections 208(e) and 30l(b)(1)(C) of the Act; and 

(3) Compliance with the national limits (either by using the 
technologies upon which the national limits are based or by other 
control alternatives) would result in: 

(i) A removal cost wholly out of proportion to the removal cost 
considered during development of the national limits; or 

(ii) A non-water quality environmental impact (including energy 
requirements) fundamentally more adverse than the impact considered 
during development of the national limits. 

(c) A request for alternative limits more stringent than required 
by national limits shall be approved only if: 

(1) The alternative effluent limitation or standard requested is 
no more stringent than justified by the fundamental difference; and 

(2) Compliance with the alternative effluent limitation or standard 
would not result in: 

(i) A removal cost wholly out of proportion to the removal cost 
considered during development of the national limits; or 

(ii) A non-water quality environmental impact (including energy 
requirements) fundamentally more adverse than the impact considered 
during development of the national limits. 

(d) Factors which may be considered fundamentally different are: 
(1) The nature or quality of pollutants contained in the raw 

waste load of the applicant's process wastewater; 

(Comment: (1) In determining whether factors concerning the discharger 
are fundamentally different, EPA will consider, where relevant, the 
applicable development document for the national 1imits, associated 
technical and economic data collected for use in developing each 
respective national limit, records of legal proceedings, and written 
and printed documentation including records of communication, etc., 
relevant to the development of respective national limits which are 
kept on public file by EPA. (2) Waste stream(s) associated with a 
discharger's process wastewater which were not considered in the 
development of the national limits will not ordinarily be treated as 
fundamentally different under paragraph (a). Instead, national limits 
should be applied to the other streams, and the unique stream(s) 
should be subject to limitations based on section 402(a)(1) of the Act. 
See ~125.2(c)(2).) 
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(2) The volume of the discharger's process wastewater and 
effluent discharged; 

(3) Non-water quality environmental impact of control and 
treatment of the discharger's raw waste load; 

(4) Energy requirements of the application of control and 
treatment technology; 

(5) Age, size, land availability, and configuration as they re
late to the discharger's equipment or facilities; processes employed; 
process changes; and engineering aspects of the application of 
control technology; 

(6) Cost of compliance with required control technology. 
(e) A variance request or portion of such a request under this 

section shall not be granted on any of the following grounds: 
(1) The infeasibility of installing the required waste treat

ment equipment within the time the Act allows. 
(Comment: Under this section a variance request may be approved if 
it is based on factors which relate to the discharger's ability 
ultimately to achieve national limits but not if it is based on 
factors which merely affect the discharger's ability to meet the 
statutory deadlines of sections 301 and 307 of the Act such as labor 
difficulties, construction schedules, or unavailability of equip
ment) 

(2) The assertion that the national limits cannot be achieved with 
the appropriate waste treatment facilities installed, if such assertion 
is not based on factor(s) listed in paragraph (d) of this section; 
(Comment: Review of the Administrator's action in promulgating national 
limits is available only through the judicial review procedures set 
forth in section 509(b) of the Act.) 

(3) The discharger's ability to pay for the required waste treat
ment; or 

(4) The impact of a discharge on local receiving water quality. 
(f) Nothing in this section shall be construed to impair the right 

of any State or locality under section 510 of the Act to impose more 
stringent limitations than those required by Federal law. 

~ 125.32 Method of application. 

(a) A written request for a variance under this Subpart shall be 
submitted in duplicate to the Director in accordance with Part 124 
Subpart F 

(b) The burden is on the person requesting the variance to explain 
that: 

(1) Factor(s) listed on §125.3l(b) regarding the discharger's 
facility are fundamentally different from the factors EPA considered 
in establishing the national limits. The requester should refer 
to all relevant material and information, such as the published 
guideline regulations development document, all associated technical 
and economic data collected for use in developing each national 
limit, all records of legal proceedings, and all written and printed 
documentation including records of communication, etc., relevant to 
the regulations which are kept on public file by the EPA; 

(2) The alternative limitations requested are justified by the 
fundamental difference alleged in paragraph (b)(l) of this section; and 
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(3) The appropriate requirements of §125.3l have been met. 

Subpart E - Criteria for Granting Economic Variances from Best 
Available Technology Economically Achievable Under Section 301(c) of 
the Act - (Reserved) 

Subpart F - Criteria for Granting Water Quality Related Variances Under 
Section 301(g) of the Act (Reserved) 

Subpart G - Criteria For Modifying the Secondary Treatment Require
ments Under Section 301(h) of the Clean Water Act 

(Subpart G added by 44 FR 34816, June 15, 1979) 

~125.56 Scope and purpose. 
This Subpart establishes the criteria and standards to be applied 

by EPA in acting on section 30l{h) requests for modifications to the 
secondary treatment requirements. It also establishes special permit 
conditions which must be imposed, in addition to terms and conditions 
required under Part 122, in any permit incorporating a section 30l(h) 
modification of the secondary treatment requirement ("section 301(h) 
modified permitll). 

§125.57 Law authorizing issuance of a section 301(h) modified permit. 

Section 301(h) of the Clean Water Act provides that: 
The Administrator, with the concurrence of the State, may issue 

a permit under section 402 which modifies the requirements of sub
section (b)(l)(B) of this section with respect to the discharge of any 
pollutant in an existing discharge from a publicly owned treatment 
works into marine waters, if the applicant demonstrates to the 
satisfaction of the Administrator that -

(1) There is an applicable water quality standard specific to 
the pollutant for which the modification is requested, which has been 
identified under section 304{a)(6) of this Act; 

(2) Such modified requirements will not interfere with the attainment 
or maintenance of that water quality which assures protection of public 
water supplies and the protection and propagation of a balanced, in
digenous population of shellfish, fish and wildlife, and allows re
creational activities, in and on the water; 

(3) The Applicant has established a system for monitoring the 
impact of such discharge on a representative sample of aquatic biota, 
to the extent practicable; 

(4) Such modified requirements will not result in any additional 
requirements on any other point or nonpoint source; 

(5) All applicable pretreatment requirements for sources intro
ducing waste into such treatment works will be enforced; 

(6) To the extent practicable, the applicant has established a 
schedule of activities designed to eliminate the entrance of toxic 
pollutants from nonindustrial sources into such treatment works; 

(7) There will be no new or substantially increased discharges from 
the point source of the pollutant to which the modification applies 
above that volume of discharge specified in the permit; 
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(8) Any funds available to the owner of such treatment works under Title 
II of this Act wi11 be used to achieve the degree of effluent reductinn 
required by section 20l(b) and (g)(2)(A) or to carry out the require-
ments of this subsection. 

For the purposes of this subsection the phrase "the discharge of any 
pollutant into marine waters" refers to a discharge into deep waters of 
the territorial sea or the waters of the contiguous zone, or into saline 
estuarine waters where there is strong tidal movement and other hydro
logical and geological characteristics which the Administrator determines 
necessary to allow compliance with paragraph (2) of this subsection, and 
section 101(a)(2) of this Act. 

~ 125.58 Definitions 
For the purpose of this Subpart: 
(a) "Applicant" means an applicant for a modified NPDES permit under 

section 30l(h) of the Act. 
(b) "Application format" means EPAls "Application Format for Modifica

tion of the Requirements of Secondary Treatment ll provided in Part II of this 
regulation. 

(c) "Balanced, indigenous population" means an ecological community 
which: 

(1) Exhibits characteristics similar to those of nearby, healthy 
communities existing under comparable but unpolluted environmental condi
tions; or 

(2) May reasonably be expected to beoome re-established in the polluted 
water body segment from adjacent waters if sources of pollution were re
moved. 

(d) IICurrent discharge ll means the volume, composition, and location 
of an applicant's discharge as of any time between December 27, 1977 and 
(3 months after date of publication) as designated by the applicant. 

(e) "Final application" means a submission for a section 30l(h) modified 
permit to EPA not later than (90 days after date of publication). The 
final application shall contain: 

(1) A completed application which corresponds to EPA's Application 
Format for Modification of the Requirements of Secondary Treatment; 

(2) A signed, completed NPDES application Standard Form A, Parts I, II, 
and III; and 

(3) The following certification: "I certify under penalty of law that 
I have personally examined and am familiar with the information submitted in 
the attached document(s), and based on mY inquiry of those individuals 
immediately responsible for obtaining the information, I am convinced that 
the information is true, accurate and correct. I am aware that there are 
significant penalties for submitting false information, including the 
possibility of fine and imprisonment." (see § l25.59(d)(1)). 

(f) "Improved discharge" means the volume, composition and location of 
an applicant's discharge following: 

(1) Construction of planned outfall improvements, including, without 
limitation, outfall relocation, outfall repair, or diffuser modification; or 

(2) Construction of planned treatment system improvements; or 
(3) Implementation of a planned program to improve operation and mainte

nance of an existing treatment system; or 
(4) Implementation of a planned program to eliminate or control the 

introduction of pollutants into the applicant's treatment works. 
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(g) "Industrial source ll means any source of nondomestic pollutants 
regulated under section 307(b) or (c) of the Act which discharges into 
a POTW. 

(h) uModified discharge" means the volume, composition and location of 
the discharge proposed by the applicant for which a modification under 
section 301(h) of the Act is requested. 

(i) "Nonindustrial source ll means any source of pollutants which is not 
an industrial source. 

(j) "Ocean waters" means those coastal waters landward of the baseline 
of the territorial seas, and the deep waters of the territorial seas, 
or the waters of the contiguous zone. 

(k) IIPesticides" means demeton, guthion, malathion, mirex, methoxychlor 
and parathion. 

(1) uPre1iminary application" means a submission to EPA postmarked no 
later than September 25, 1978, which contained, at a minimum, the name 
and address of the applicant and a statement that the applicant 
was seeking a modification of secondary treatment requirements under section 
30l(h) of the Act. 

(m) IIPrimary treatment" means the first stage in wastewater treatment 
where substantially all floating or settleable solids, are removed by 
floatation and/or sedimentation. 

(n) "Public water supplies" means water distributed from a public water 
system. 

(0) "Public water system ll means a system for the provision to the public 
of piped water for human consumption, if such system has at least fifteen 
service connections or regularly serves at least twenty-five (25) indi
viduals. This term includes (1) any collection, treatment, storage and 
distribution facilities under the control of the operator of the system 
and used primarily in connection with the system, and (2) any collection or 
pretreatment storage facilities not under the control of the operator of 
the system which are used primarily in connection with the system. 

(p) "Publicly owned treatment works" ("POTW") means a treatment works, 
as defined in section 212(2) of the Act, which is owned by a State, munici
pality or intermunicipal or interstate agency. 

(q) "Sa1ine estuarine waters" means those semi-enclosed coastal waters 
which have a free connection to the territorial sea, undergo net seaward 
exchange with ocean waters, and have salinities comparable to those of the 
ocean. Generally, these waters are near the mouth of estuaries and have 
cross-sectional annual mean salinities greater than twenty-five (25) parts 
per thousand. 

(r) "Secondary treatment" means the term as defined in 40 CFR 133.102. 
(s) "Shellfish, fish and wildlife" means any biological population or 

community that might be adversely affected by the applicant's modified dis
charge. 

(t) "Stressed waters" means those receiving environments in which an 
applicant can demonstrate, to the satisfaction of the Administrator, that 
the absence of a balanced, indigenous population is caused solely by human 
perturbations other than the applicant's discharge. 

(u) "Toxic pollutants" means those substances listed in Table 1 of Com
mittee Print No. 95-30 of the Committee on Public Works and Transportation, 
House of Representatives, and published at 43 FR 4108 (January 31, 1978), as 
from time to time, revised by the Administrator under section 307(a) of the 
Act. 
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(v) "Traditional pollutant" means biochemical oxygen demand (IIBOD"), 
suspended solids ("SS") and pH. 

(w) "State water quality standards" means applicable State water quality 
standards which have been: 

(1) Approved or left in effect by the Administrator under section 
(303(a) or 303(c) of the Act; or 

(2) Promulgated by the Administrator under section 303(b) or 303(c) of 
the Act, as of the date of any final application submitted under this 
Subpart. 

(x) "lone of initial dilution" ("lID") means the region surrounding or 
adjacent to the end of the outfall pipe or diffuser ports, as calculated 
according to instructions in the application format, provided that it may 
not be larger than allowed by mixing zone restrictions in applicable State 
water quality standards. 

§ 125.59 General. 
(a) Basis for application. A final application for modified section 

301(h) permit under this Subpart shall be based on either: 
(1) A current discharge into ocean waters or saline estuarine waters; or 
(2) An improved discharge into ocean waters or saline estuarine waters, 

Provided, That: 
(i) The applicant demonstrates in its final application that such 

improvements have been thoroughly planned and studied as an alternative 
to secondary treatment and that it can expeditiously complete or implement 
such improvements; and 

(ii) The applicant submits, as part of its final application, a pro
posed schedule for (A) the planning, design and staged construction of 
secondary treatment, and (B) such other improvements which will p'~ovide 
for the maximum amount of planning, design and construction which can be 
completed by the applicant pending a final decision on its application; and 

(iii) The applicant has exercised its best efforts to comply with such 
schedule pending a final decision on its application. 

(b) Prohibitions: No modified section 301(h) permit shall be issued: 
(1) Where such issuance would not assure compliance with all applicable 

requirements of this Subpart; 
(2) Where such issuance would not assure compliance with all applicable 

requirements of Part 122; 
(3) Where the applicant's discharge was not actually flowing into ocean 

waters or saline estuarine waters as of December 27, 1977; 
(.4) For a discharge receiving less than primary treatment; 
(5) For the discharge of sewage sludge; 
(6) For any discharge for which there is as of September 13, 1979 an 

applicable State or local law, regulation or ordinance requiring secondary 
treatment of municipal wastewater, unless it can be shown that such law, 
regulation or ordinance is less stringent than secondary treatment, as 
defined in 40 CFR 133.102. 

(7) Where such issuance would conflict with applicable provisions of 
other Federal laws, and, to the extent that they do not conflict with 
requirements of law, applicable provisions of Executive Orders. This in
cludes situations where: 

(i) The applicant's modified discharge is located in an area covered by 
an approved State coastal zone management program, and the applicant fails 
to provide certification under section 307(c) of the Coastal Zone Management 
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Act of 1972, as amended, 16 U.S.C. 1458(c), that its discharge complies with 
such program; 

(ii) The issuance of a section 301(h) modified permit would jeopardize 
the continued existence of an endangered or threatened species listed under 
the Endangered Species Act of 1973, as amended, 16 U.S.C. 1531 et seq., or 
would result in the destruction or modification of the habitat of such 
speci es; or, 

(iii) The applicant's modified discharge is located in a marine or 
estuarine sanctuary designated by the Secretary of Commerce under the 
Title III of the Marine Protection, Research and Sanctuaries Act, as 
amended, 16 U.S.C. 1431 et seq., or the Coastal Zone Management Act, as 
amended; 16 U.S.C. 1461 et seq., and the Secretary denies certification under 
either of these Acts; 

(8) Where the applicant either did not submit a preliminary application 
or submits a final application which, on its face, did not demonstrate to 
the satisfaction of the Administrator that the applicant's modified dis
charge meets or will meet all the requirements of this Subpart; or, 

(9) Where the applicant is currently meeting effluent limitations based 
on secondary treatment. 

(c) Preliminary application. Each applicant for a section 30l(h) modified 
permit under this Subpart must have submitted a preliminary application to 
EPA, postmarked no later than September 25, 1978, which contained, at a 
minimum, the name and address of the applicant and a statement that the 
applicant was seeking a modification of secondary treatment requirements under 
section 30l(h) of the Act. 

(d) Final application. All final section 30l(h) applications shall be 
signed by either a principal executive officer of the POTW or ranking elected 
official of the municipality. (See also ~ 122.5(a)(3)). 

(1) Contents. Each applicant for a modified permit under this Subpart 
shall submit a final application to EPA which shall contain: 

(i) A signed, completed NPDES Application Standard From A, Parts I,ll, 
and III; and 

(ii)A completed application which corresponds to EPA's Application Format 
for Modification of the Requirements of Secondary Treatment; and 

(iii) The following certification: 
I certify under penalty of law that I have personally examined and am familiar 
with the information submitted in the attached document(s), based on my 
inquiry of those individuals immediately responsible for obtaining the 
information. I am convinced that the information is true, accurate and 
correct. I am aware that there are significant penalities for submitting 
false information, including the possibility of fine and imprisonment. 

(2) Deadline and distribution. The original and two copies of the 
final application must be submitted to the following no later than September 
13, 1979: 

(i) 301(h) Review Group, Office of Water Program Operations, 401 M 
Street S.W. Washington, D.C. 20460 (original): 

(ii) The Regional Administrator for the EPA Region in which the appli
cant is located (one copy); and 

(iii) The State or interstate agency (or agencies) authorized to provide 
certification/concurrence under § 124.21-124.23 (one copy). 

(e) Decisions on section 301(h) modifications. (1) The decision to 
grant or deny a section 30l{h) modification of the secondary treatment 
requirement shall be: 

(i) Made by the Administrator, or a person deSignated by the Administrator, 
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pursuant to ~ 124.55; and 
(ii) Based on the applicant's demonstration that it has met all the 

criteria set forth in §§ 125.59-66. 
(2) No section 301(h) modified permit shall be issued by the Administrator, 

or person designated by the Administrator: 
(i) Until the appropriate State certification/concurrence is granted or 

waived pursuant to § 124.24; or 
(ii) If the appropriate State denies certification/concurrence pursuant 

to § 124.24. 
(3) Any section 301 (h) modified permit shall: 
(i) Be issued in accordance with the procedures set forth in Part 124; 

and 
(ii) Contain all applicable terms and conditions set forth in Part 122; 

and 
(iii) Contain the special permit terms set forth in § 125.67. 
(4) Appeals of any section 301(h) determination shall be governed by 

the nonadversary initial licensing procedures set forth in Part 124, Sub
part I. 

(5) At the expiration of the section 201(h) permit, the POTW should be 
prepared to support the continuation of the modification based on studies and 
monitoring performed during the life of the permit. 

S 125.60 Existence of and compliance with applicable water quality standards. 
(a) Criteria. There must exist a State water quality standard or stan

dards applicable to the pollutant(s) for which a section 301(h) modified permit 
is requested, including: 

(1) State water quality standards for biochemical oxygen demand or dissolved 
oxygen; 

(2) State water quality standards for suspended solids, turbidity, light 
transmission, light scattering or maintenance of the photic-zone; and 

(3) State water quality standards for pH. 
(b) Application requirements. To enable the Administrator to deter-

mine whether the applicant meets the criteria of paragraph (a), the applicant 
shall demonstrate in Part A Section 9 of its application that: 

(1) An applicable State water quality standard(s) exists; and 
(2) That the modified discharge will comply with these State water quality 

standard(s}. 

§ 125.61. Attainment of maintenance of water quality which assures 
protection of public water supplies, the protection and propagation of a 
balanced, indigenous population of shellfish, fish and wildlife, and 
allows recreational activities. 

(a) Physical characteristics of discharge. - (1) Criteria. (i) The 
applicant's modified outfall and diffuser must be well designed, using ac
cepted designs of outfall and diffuser systems, to provide appropriate 
initial dilution, dispersion and transport of wastewater, considering the 
volume of the discharge and site-specific physical and environmental con
ditions; 

(ii) The initial dilution achieved by the applicant's modified discharge, 
as calculated in Part B, section 1 of the Application Format, must be 
sufficient to meet all applicable State water quality standards at and 
beyond the boundary of the zone of initial dilution during those conditions 
defined as critical in Part B, Sections 1-4, of the Application Format; 

(iii) Dilution water must be supplied to that zone where entrainment 
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takes place in an amount equal to the wastewater flow times the dilution 
factor as calculated in Part B, Section 1 of the Application Format; 

(iv) Following initial dilution, the partially diluted wastewater and 
particulates must be transported and dispersed so as not adversely affect 
water use areas (including recreational and fishing areas) and areas of 
biological sensitivity. 

(2) Application requirements. To enabie the Administrator to determine 
whether an applicant's modified discharge meets the criteria of paragraph 
(a)(l), the applicant shall provide the data on the physical character
istics and hydraulics of the outfall and on the physical oceanographic con
ditions in the vicinity of the outfall required by Part B, Sections 1-4, 
of the Application Format. 

(b) Impact of discharge on public water supplies - (1) Criteria. (i) 
The applicant's modified discharge must allow for the attainment or main
tenance of water quality which assures protection of public water supplies. 

(ii) The applicant1s modified discharge must not: 
(A) Prevent a planned or existing public water supply from being used, 

or from continuing to be used, as a public water supply; or, 
(B) Have the effect of requiring treatment over and above what would 

be necessary in the absence of such discharge in order to comply with 
local, State, and EPA drinking water standards. 

(iii) The applicant's modified discharge must comply with all applicable 
State water quality standards or other requirements adopted or promulgated 
for the purpose of attaining or maintaining water quality which assures 
protection of public water supplies. 

(2) ~Application requirements. To enable the Administrator to determine 
whether an applicant's modified discharge meets the requirements of para
graph (b)(l) of this section, the applicant shall provide the data on 
the impact of its outfall on existing and potential public water supplies 
required by the Public Water Supply Impact Assessment, Part B, section 5, of 
the Application Format. 

(c) Biological impact of discharge. - (1) Criteria. (i) A balanced, in
digenous population of shellfish, fish and wildlife must exist: 

(A) Immediately beyond the zone of initial dilution of the applicantis 
modified discharge and; 

(B) In all other areas beyond the zone of initial dilution where marine 
life is actually or potentially affected by the applicant's modified 
discharge. 

(ii) Conditions within the zone of initial dilution must not contribute 
to extreme adverse biological impacts, including, but not limited to, the 
destruction of distinctive habitats of limited distribution, the presence 
of disease epicenters, or the stimulation of phytoplankton blooms which have 
adverse effects beyond the zone of initial dilution; 

(iii) In the case of a modified discharge into saline estuarine waters 
the following additional restrictions are placed on impacts within the zone 
of initial dilution: 

(A) Benthic populations within the zone of initial dilution must not 
differ substantially from the balanced, indigenous populations which exist 
immediately beyond the boundary of the zone of initial dilution; 

(B) The discharge must not interfere with estuarine migratory pathways 
within the zone of initial dilution; and 

(C) The discharge must not result in the accumulation of toxic pollutants 
or pesticides at levels which exert adverse effects on the biota within 
the zone of initial dilution. 
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(iv) The applicant1s modified discharge must comply with all appli
cable State water quality standards or other requirements adopted or 
promulgated for the purpose of attaining or maintaining water quality 
which provides for the protection and propagation of fish, shellfish and 
wildl i.fe. 

(2) Application requirements. To enable the Administrator to determine 
whether an applicant's modified discharge meets the criteria of paragraph 
(c)(l) of this section, the applicant shall prepare a Biological Con
ditions Summary in accordance with the Marine Biological Assessment Part 
B, section 6, of the Application Format and shall answer all questions con
tained in the Marine Biological Assessment Questionnaire, part B, Section 
7 of the Application Format, based on the summary. 

(d) Impact of discharge on recreational activities. - (1) Criteria. (i) 
The applicant1s modified discharge must allow for the attainment or main
tenance of water quality which allows for recreational activities beyond 
the zone of initial dilution, including, without limitation, swimming, diving, 
boating, fishing and picnicking and sports activities along shorelines and 
beaches. 

(ii) The applicant's modified discharge must comply with all applicable 
State water quality standards or other requirements adopted or promulgated 
for the purpose of attaining or maintaining water quality which allows for 
recreational activities. 

(iii) There must be no Federal, State or local restrictions on recreational 
activities within the vicinity of the applicant1s modified outfall unless 
such restrictions are routinely imposed around sewage outfalls. This 
exception shall not apply where the restriction would be lifted or modified, 
in whole or in part, if the applicant were discharging a secondary treatment 
effluent. 

(2) Application requirements. To enable the Administrator to determine 
whether an applicant's modified discharge meets the criteria or paragraph 
(d){l) of this section, the applicant shall provide the data on the impact 
of its discharge on recreational uses required by the Recreation Impact 
Assessment, Part B, section 8 of the Application Format. 

(e) Additional application requirements for application based on 
improved discharge. If an applicant is applying for a section 301(h) modi
fied permit on the basis of an improved discharge, it must submit in its 
final application: 

(1) Final plans for such improvements in Part A, Section 10 of the Appl i
cation Format; 

(2) Computer modeling or other detailed analyses projecting changes in 
flow rates, flow patterns, composition, volume or other parameters or 
characteristics of the applicant's current discharge which are expected to 
result from such improvements at several milestone dates (including the 
statutory July 1, 1983 date) reflecting conditions of severe waste loadings; 

(3) The assessments required by paragraphs (a) through (d) of this section 
based on its current discharge; 

(4) Where the improved discharge involves outfall relocation, the assess
ments required by paragraphs (a) through (d) of this section for the reloca
tion site; and, 

(5) A detailed analysis of how the improvements planned by the appli
cant will, when completed and at the milestone(s) identified in paragraph 
(e)(2) above, eliminate, reduce or otherwise relieve any adverse impacts 
identified in paragraph (e)(3) of this section and assure compliance with the 
criteria contained in paragraphs (a) through (d) of this section. 
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(f) Stressed waters. If an applicant believes that its failure to meet 
the requirements of paragraphs (a) through (d) of this section is attributable 
to conditions resulting from human perturbations other than its modified 
discharge (including, without limitation, other municipal or industrial 
discharges, nonpoint source runoff and the applicant's previous discharges), 
the applicant must demonstrate, to the satisfaction of the Administrator, 
that its modified discharge does not or will not: 

(1) Contribute to, increase, or perpetuate such stressed conditions; 
(2) Contribute to further degradation of the biota or water quality if 

the level of human perturbation from other sources increases; and 
(3) Retard the recovery of the biota or water quality if the level of 

human perturbation from other sources decreases. 

§ 125.62 Establishment of a monitoring system. 

(a) General requirements applicable to all proposed monitoring programs. 
(1) The applicant must have a biological monitoring program, a program 
for monitoring compliance with State water quality standards, and a toxics 
control monitoring program which meet the requirements of paragraphs (a) 
through (c) of this section; 

(2) Each program must include a detailed description of sampling 
techniques, times, and locations (including appropriate control sites), 
analytical techniques, quality control and verification procedures to be 
used; and, 

(3) The applicant must also demonstrate that it has the economic 
personnel, technical and other resources to implement the proposed programs 
immediately upon issuance of a section 30l(h) modified permit and to carry 
out the proposed programs for the life of the modified permit. 

(4) Each proposed monitoring program submitted by the applicant under 
this section shall be subject to revision as determined by the Administrator 
prior to issuing any modified permit and during the term of any modified 
permit issued. 

(b) Biological monitoring program. - (1) Criteria. (i) The biological 
monitoring program shall provide data adequate to evaluate the impact of the 
applicant's discharge on marine biota, taking into account critical environ
mental periods (e.g., runoff, spawning periods for fish and shellfish, and 
unusual oceanographic and meteorological events) and variability of the dis
charge anticipated during the life of the permit. It shall be keyed to 
the nature and volume of the applicant's discharge, the nature of the 
receiving water, and the nature of the marine life affected or likely to be 
affected as identified in the Biological Conditions Summary prepared under 
§ l25.61(c)(2). 

(ii) For applicants seeking a section 30l(h) modified permit based on: 
(A) A current discharge, the biological monitoring program shall be 

designed to demonstrate that the discharge currently complies and will 
continue to comply throughout the term of the modified permit with the 
requirements of § l25.61(c)(1). 

(B) An improved discharge other than outfall relocation, the biological 
monitoring program shall be designed to collect baseline data on the current 
impact of the discharge, to monitor the impact of the discharge as improve
ments are completed, and, upon completion of all improvement, to demonstrate 
that the discharge complies with the requirements of § 125.61 (c)(l). 

(C) An improved discharge involving outfall relocation, the biological 

E-123 
S581 



monitoring shall be conducted at both the current discharge site, 
until such discharge ceases, and the relocation site. The 
biological monitoring program at the current discharge site must 
be designed to measure the impact of the discharge as the toxics 
control program is implemented and any upgrading of treatment is 
completed. The biological monitoring program at the relocation 
site shall be designed to collect baseline data for a minimum of one 
year, to monitor the impact of the discharge as improvements other 
than outfall relocation are completed, and, upon completion of 
all improvements, demonstrate that the discharge complies with 
the requirements of § l25.61(c)(1). 

(iii) The biological monitoring program shall include quarterly 
seasonal surveys of the structure and function of the macrofaunal 
benthos and those other biological communities most likely to be 
affected by the discharge. 

(iv) Where the chemical analysis conducted under § 125.64 (a) 
(1) of this Subpart or any subsequent chemical analysis of the 
applicant's discharge required to be conducted under paragraph. 
(d) of this section identifies any tixic pollutants or pesticides 
in the applicant's discharge, the biological program shall include: 

(A) In situ bioassays within and immediately beyond the zone 
of initial dilution and at appropriate reference sites. The bioassays 
must be conducted with appropriate sensitive marine organisms, 
and shall be designed to: 

(1) Determine the accumulation of each identified toxic pollutant 
and pesticide in the organisms; 

(2) Examine other adverse effects of the discharge on the 
organisms, including death, growth abnormalities, and physiological 
stress. 

(B) Sampling of sediments within and immediately beyond the 
boundary of the zone of initial dilution and other areas of 
solids accumulation (as identified in the physical assessment 
prepared under § 125.61 (a}(l), and at appropriate reference sites, 
for accumulation of each identified toxic pollutant and pesticide. 
If sampling indicates the existence of elevated or increasing 
levels of such pollutants or pesticides, the biological monitoring 
program for measuring the impact of such substances on, at a 
minimum, the macrofaunal benthos. 

(v) Where the applicant's discharge may affect the commercial 
or recreational fisheries, the biomonitoring program shall include 
periodic assessments of the condition and productivity of fisheries 
likely to be affected by the discharge. 

(2) Application requirements. To enable the Administrator 
to determine whether an applicant's biomonitoring program meets 
the criteria of (b)(l), the applicant shall submit a proposed 
Biological Monitoring Program in Part C, Section 1 of its final 
application. 

(c) Water quality monitoring program. (l) Criteria. (1) The 
water quality monitoring program shall provide data adequate to 
evaluate the applicant's compliance with applicable State water 
quality standards, taking into account critical environmental 
periods (e.g., runoff, spawning periods for fish and shellfish, and 
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unusual oceanographic and meteorological events) and variability 
of the discharge anticipated during the term of the modified 
permit: 

(ii) The water quality monitoring program shall be designed 
to measure the applicant's compliance with applicable State water 
quality standards: 

(A) As required by State law; 
(B) At the boundar.vof the zone of initial dilution; and 
(C) At locations beyond the zone of initial dilution where 

impacts on marine life, recreational interests or public water 
supplies may occur. 

(2) Application requirements. To enable the Administrator to 
determine whether an applicant's water quality monitoring program 
meets the criteria of (c)(l) of this section, the applicant shall 
submit a proposed Water Quality Monitoring Program in Part C, 
Section 2 of its final application. 

(d) Toxics control monitoring program. (1) Criteria. (;) The 
toxics control monitoring program shall provide data on the 
chemical composition of the applicant's discharge, which can be 
used to: 

(A) Measure the effectiveness of the applicant's toxic control 
program in reducing toxic pollutants and pesticides in its discharge; 

(B) Assist in implementing the toxics control program; and, 
(e) Guide biological monitoring efforts under paragraph (b)(l) 

(iv) of this section. 
(ii) The toxics control monitoring program shall provide for a 

chemical analysis of representative wet weather and dry weather 
discharges for toxic pollutants and pesticides. 

(2) Application requirements. To enable the Administrator 
to determine whether an applicant's toxic control monitoring 
program meets the criteria of (d)(l) of this section, the applicant 
shall submit a proposed Toxics Control Monitoring program in Part 
C, section 3 of its final application. 

§ 125.63 Effect of discharge on other point and non-point sources. 

(a) Criterion. No modified discharge may result in any additional 
requirements on any other point or nonpoint source. 

(b) Application requirements. To enable the Administrator to 
determine whether an applicant's modified discharge meets the 
criterion of paragraph (a) of this section, the applicant shall 
submit in Part 0 of its final application, letters from each agency 
having authority to establish or to advise in the establishment 
of waste loadings or wasteload allocations for the waters into 
which the applicant proposes to discharge. These letters shall 
indicate whether the applicant's proposed discharge will result in 
any additional treatment, pollution control, or other requirement 
on any other point or nonpoint source (including combined sewers). 
The letter(s) shall include the basis for the agency's conclusion. 
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§ 125.64 Toxics control program. 

(a) Chemical analysis. - (1) Criteria. The applicant shall 
submit at the time of application, a chemical analysis of its 
current discharge for all toxic pollutants and pesticides as 
defined in § l25.58(k) and (u). Analysis shall be performed 
on two 24 hour composite samples (one dry weather and one wet 
weather). Applicants may supplement or substitute additional 
chemical analysis data if documentation is provided to show that 
the composition of the wastewater samples typifies that which 
occurs during dry and wet weather conditions. 

(2) Application requirements. To enable the Administrator 
to determine whether an applicant meets the criteria of paragraph 
(a)(l) the applicant shall provide the information required by 
Part E, Section 1 of the Application Format. 

(b) Identification of Sources of Toxic Pollutants (1) Criteria. 
The applica~t shall submit at the time of application, an analysis 
of the sources of toxic pollutants identified in section 125.64 
(a)(l). The applicant shall categorize the sources of the toxic 
pollutants according to industrial and non-industrial types. 

The applicant shall include in § l25.64(c) and (d) programs to 
reduce or remove the identified toxic pollutants from the applicant's 
discharge .. 

(2) Application requirements. To enable the Administrator to 
determine whether an applicant meets the criteria of paragraph 
(b){l) the applicant shall provide the information required by 
Part E, Section 1 of the Application Format. 

(c) Industrial pretreatment requirements. - (l) Criteria. (i) 
An applicant which has known or suspected industrial sources of 
toxic pollutants shall have a pretreatment program capable of 
enforcing all applicable promulgated pretreatment standards which 
meets the requirements of 40 CFR 403.8(f) no later than the time 
the applicant's permit is modified, and which will be implemented 
no later than eighteen (18) months after issuance of the modified 
permit; 

(ii) This requirement shall not apply to any applicant which 
has no known or suspected industrial sources of toxic pollutants 
and so certifies to the Administrator; 

(iii) The proposed industrial pretreatment program submitted 
by the applicant under this section shall be subject to revision 
as determined by the Administrator prior to issuing any section 
301(h) modified permit and during the term of any section 301(h) 
modified permit issued; 

(iv) Implementation of all existing pretreatment requirements 
and authorities must be maintained through the period of develop
ment of any additional pretreatment requirements that may be 
necessary to comply with the requirements of this subpart. 

(2) Application requirements. To enable the Administrator 
to determine whether an applicant not exempted by paragraph (c) 
(l)(ii) of this section meets the criteria of paragraph (c)(l), 
the applicant shall provide in Part E, Section 2 of its final 
application, a proposed pretreatment program which includes the 
following: 
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(i) The evidence required by 40 CFR 403.9(a)(1)-(4); 
(ii) An inventory of sources which are subject or may be 

subject to the pretreatment program. Such sources shall include, 
but not be limited to, sources in the industrial categories 
identified in Appendix A, Part 122 of the National Pollutant 
Discharge Elimination System regulations. The inventory shall 
include a description of the methodology used to develop the 
inventory and the process to be used to ensure the inventory is 
kept accurate and current. At a minimum, the inventory shall 
include a qualitative description of the type of pollutants 
contributed by each identified source. In addition, for sources 
subject to promulgated national categorical pretreatment standards, 
State or local pretreatment requirements, the inventory shall 
include a summary of industrial compliance with the quantitative 
and qualitative information required by 40 CFR Part 403.l2(b); 

(iii) A schedule of compliance which demonstrates that the 
program will be implemented as soon as possible but in no event 
later than eighteen (18) months after issuance of a section 301(h) 
modified permit. The compliance schedule shall include, at a 
minimum, the following milestones and shall specify their initiation 
and completion dates: 

(A) Completion of the wastewater characterization of industrial 
sources inventoried in the final application as required by 
40 CFR 403.8(f)(2)(i-iii); 

(8) Development of effluent limitations for prohibited 
pollutants (as defined by 40 CFR 403.5) contributed to the POTW by 
industrial sources; 

(C) Notification of industrial sources of applicable pretreatment 
standards and sludge management requirements, as required by 
40 CFR 403.8(f)(2)(iii); 

(D) Design of a compliance monitoring program, as defined by 
40 CFR 403.8 (f)(l)(v); 

(E) Establishment of financial programs and revenue sources 
to ensure adequate funding to carry out the pretreatment program; 

(F) Acquisition of all qualified personnel necessary to carry 
out the pretreatment program; and 

(G) Submission of a request for pretreatment program approval 
without conditions (and removal credit approval if desired and 
eligible) as required by 40 CFR 403.9. 

(iv) Provisions, if necessary, for requesting conditional 
acceptance of the pretreatment program pending the acquisition 
of funding and/or personnel for limited aspects which do not 
require immediate implementation, Provided the applicant: 

(A) Has the authority, procedures, funding and personnel 
to fulfill its current enforcement responsibilities for all 
applicable promulgated pretreatment standards; 

(8) Meets the requirements of 40 CFR 403.9(b)(1)-(3); 
(C) Submits a schedule of compliance and evidence demonstrating 

it will have sufficient resources and qualified personnel to 
carry out the authorities and procedures in 40 CFR 403.8(f) as soon 
as possible but not later than eighteen (18) months after issuance 
of a section 30l(h) modified permit; 
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(0) Submits a description of its record to date in enforcing 
existing applicable national, State and local pretreatment 
standards; and 

(E) Has an approvable schedule of compliance for implementing 
its pretreatment program. 

(d) Nonindustrial source control program. - (1) Criteria. (i) 
The applicant shall have at the time of application, a schedule of 
activities designed to eliminate the entrance of toxic pollutants 
from nonindustrial sources into its treatment works to the extent 
practicable, which will be implemented no later than eighteen 
months after issuance of a section 301(h) modified permit. 

(ii) Each proposed nonindustrial source control program 
submitted by the applicant under this section shall be subject 
to revision as determined by the Administrator prior to issuing 
any section 301 (h) modified permit and during the life of any 
such permit issued. 

(2) Application requirements. To enable the Administrator 
to determine whether an applicant's nonindustrial source control 
program meets the criteria of paragraph (d)(l) of this section, 
the applicant shall provide in Part E, section 3 of its final 
application a proposed nonindustrial source control program which 
includes the following: 

(i) A schedule of activities for identifying nonindustrial 
sources of toxic pollutants, including: 

(A) All nonindustrial sources, or categories of sources, which 
are introducing toxic pollutants into the applicant's treatment 
works; and, 

(B) The specific toxic pollutants and volumes thereof generated 
by such sources or categories of sources. 

(ii) A schedule of activities to determine practicability of 
controls, to include: 

(A) An analysis of the control technologies available to the 
applicant, including treatment as well as control, at the sale, 
use, handling and disposal state; 

(B) An assessment of the effectiveness of such control tech
nologies in eliminating or limiting the introduction of toxic 
pollutants from such source into the applicant's treatment facility; 
and 

(C) An analysis of the legal, technological, socio-economic, 
and institutional impact of utilizing such control technologies. 

(iii) A schedule for the development and implementation of 
control programs, to the extent practicable, for each nonindustrial 
source or category of sources identified under paragraphs (b)(l) 
and (d)(2)(i) of this section. Each such program shall include: 

(A) A description of the program; 
(B) A method for enforcing the program; 
(C) A monitoring program which will measure compliance with 

the effectiveness of the program; and 
(0) A schedule for implementation. 
(iv) A schedule for the development and implementation, 

to the extent practicable, of specific control programs, in 
addition to the programs for any other non-industrial source 
or sources identified under paragraph (b)(l) of this section. These 
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programs shall include; 
(A) A program for the development of best management practices 

to control urban stormwater runoff into combined sewers, including 
street cleaning, catch basin cleaning, trash pickup in both 
commericial and residential areas, and runoff controls at 
construction sites; 

(8) A program to eliminate the discharge of waste oil from gas 
stations, service stations and garages into the applicant's 
treatment works, including programs to collect such waste oil 
for recycling or solid waste disposal; 

(C) A program to control the introduction of herbicides, 
fungicides, insecticides and rodenticides into the applicant's 
treatment facility from residential, commercial and public work 
activities; 

(0) A program for controlling sale, use, and/or disposal of 
certain household products containing toxic pollutants which, 
because of disposal practices, are likely to enter the applicant's 
treatment works (e.g., household paints, cleaning compounds); and 

(E) A program to modify building and/or plumbing codes for new 
construction to limit the introduction of heavy metals from 
plumbing equipment into the applicant's treatment works. 

(v) The schedules of activities shall include an assessment 
of the applicant's ability to provide the financial, staffing 
and other resources or arrangements which may be necessary to 
carry out the schedule of activities listed in paragraph (d)(2) 
(i) through (iv). 

§ 125.65 Increase in effluent volume or amount of pollutants 
discharge. 

(a) Criteria. No modified discharge may result in any new 
or substantially increased discharges of the pollutant to which 
the modification applies above the discharge specified in the 
section 30l(h) modified permit. The applicant shall provide 
data indicating that: 

(1) There shall be no increase in effluent volume beyond the 
amount in the applicant's projected five year discharge; 

(2) There shall be no increase in the mass loadings of any 
pollutant(s) for which a modification is requested over and 
above the amount in the applicant's projected five year discharge; 
and 

(3) Where pollutant discharges are attributable in part to 
combined sewer overflows, the applicant shall minimize existing 
overflows and prevent increases in the amount of pollutants 
discharged. 

(b) Application requirements. To enable the Administrator to 
determine whether the applicant meets the requirements of paragraph 
(a), the applicant shall demonstrate in Part F of its final 
application, compliance with paragraphs (a)(l) and (2) of this 
section, and submit a schedule of activities designed to comply 
with paragraph (a)(3) of this section. 
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§ 125.66 Utilization of grant funds available under Title II 
of the Act. 

(a) Criteria. (1) Any funds available to the applicant under Title 
II of the Act shall be used for: 

(i) The construction of municipal treatment works necessary 
to ensure that the applicant's modified discharge will meet 
the requirements of this subpart; and 

(ii) The application of best practicable wastewater treatment 
technology. 

(2) The applicant shall prepare a revised scope of work and 
estimate of revised costs under any active Step 1,2, or 3 Con
struction Grant awarded under 40 CFR Part 35, subpart E. 

(3) The revised scope of work of any active grant awarded from 
funds authorized for any fiscal year beginning after September 
30, 1978, shall be subject to the requirement to evaluate 
innovative and alternative technologies in accordance with 40 CFR 
Part 35, Subpart E. 

(4) Any such revised scope of work and costs shall be subject 
to review and revision by the Administrator; such review shall not 
constitute approval, obligation, or award of a grant under 40 CFR 
Part 35. 

(b) Application requirements. To enable the Administrator 
to determine whether an applicant can meet the requirements of 
paragraph (a) of this section the applicant shall submit as 
Part G of its final application a funding program which shall 
contain a proposed modified scope of work and estimate of revised 
costs for any active Step 1, 2, or 3 Construction Grants awarded 
under Part 35, Subpart E of this Chapter, which provides the 
following: 

(1) Step 1 Grants. (i) Application of the best practicable 
wastewater treatment technology (BPWIT); 

(ii) Reclamation, recycle, and reuse of water and confined 
disposal of pollutants; 

(iii) Development of a pretreatment program in accordance with 
the requirements of this part and 40 CFR 403 (see also 40 CFR 
35.907); 

(iv) An evaluation of flow and waste reduction methods including 
development of a non-industrial source program as required by 
§ l25.64(d)(3) to reduce or eliminate the discharge of toxic 
substances to the municipal treatment works; and 

(v) An analysis which establishes the cost effective combination 
of the proposed less-than-secondary treatment system and add
itional facilities required to provide for full secondary treatment 
(such additional facilities must be planned in accordance with tne 
requirements of § 35.917 of 40 CFR Part 35, Subpart E). 

(2) Step 2 Grants. Development of plans and specification 
for the proposed less-than-secondary treatment facilities including 
provision for future addition of facilities to provide for 
secondary treatment and BPWIT. 

(3) Step 3 Grants. Construction of the proposed less-than-sec
ondary facilities including provisions to ensure compatibility with 
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future additions of facilities to provide for secondary treatment 
and BPWIT. 

§ 125.67 Special conditions for section 301(h) modified pennits. 

Each section 301{h) modified permit issued shall contain, in 
addition to all applicable terms and conditions required by 
40 CFR § § 122.14 through 122.23, the following: 

(a) Effluent limitations which will assure compliance with the 
requirements of this Subpart: 

(b) A schedule or schedules of compliance for: 
(1) Pretreatment program development required by § 125.64(c); 
(2) Nonindustrial toxics control program required by § 125.64(d); 
(3) Any construction required by § 125.66; and 
(4) Control of combined sewer overflows required by § 125.65. 
(c) Monitoring requirements that include: 
(l) Biomonitoring program requirements of § 125.62(b); 
(2) Water quality program requirements of § 125.62(c); and 
(3) Toxic control monitoring program requirements of § 125.62(d). 
(d) Reporting requirements that include: 
(1) An annual report to the Enforcement Division Director on the 

results of the monitoring program required by paragraph (c); 
(2) An annual report summarizing industrial compliance with 

the reporting requirements of 40 CFR 403.l2(b). The report shall 
summarize for each industrial subcategory covered by national 
pretreatment standards: 

(i) The number of sources reporting versus the number of sources 
inventoried in that subcategory; 

(ii) The number of sources not in compliance with the pretreatment 
standard; 

(iii) The number of sources with compliance schedules; and 
(iv) What actions are being undertaken to develop compliance 

schedules for sources currently lacking but requiring a schedule. 
(3) A report within 180 days of the final compliance date of a 

national pretreatment standard, summarizing the number of noncomplying 
sources in that industrial subcategory and what actions are being 
taken to bring non-complying sources into compliance (see industry 
reports required by 40 CFR 403.12{d)). 

(4) An annual report on the public notification of noncomplying 
industries required by 40 CFR 403.8 (f)(2)(vii). 

(OMS No. 158-S79003; Expires December 31, 1979) 

Application Format for Modification of the Requirements of 
Secondary Treatment 

Introduction 

This application fonnat consists of the fo1lm'iing seven (7) parts, 
(A through G), sections and appendices which must be provided 
by the applicant to constitute a final application: 

E-131 
S581 



Part A. General 

Section 1. 
Section 2. 
Section 3. 
Section 4. 
Section 5. 
Section 6. 
Section I. 
Section 8. 
Section 9. 

Section 10. 

Description of Treatment System. 
Effluent Limitations. 
Existing Discharge. 
State Secondary Treatment Requirements. 
State Coastal Zone Management Program. 
Marine and Estuarine Sanctuaries. 
Endangered or Threatened Species. 
Other Applicable Federal Requirements. 
Existence and Compliance with State Water Quality 
Standards. 
Improved Discharge Construction. 

Part B. Technical Evaluation Information 

Section 1. Physical Assessment. 
Subsection A - Initial Dilution. 
Appendix I. Description of Methods used to compute initial 

dilution assuming EPA methods were not used. 
Appendix II. Oceanographic Data. 
Subsection B - Ocean Discharge. 
Appendix III. Data on Ocean Discharge. 
Subsection C - Saline Estuarine Discharge. 
Appendix IV. Data on Estuarine Discharge. 
Section 2. Compliance with BOD or DO. 
Appendix V. DO demand resulting from disturbance of bottom. 
Appendix VI. Description of more critical DO situation. 
Section 3. Compliance with pH. 
Appendix VII. Other considerations relative to pH. 
Section 4. Compliance with Suspended Solids. 
Appendix VIII. Compliance with State water quality standards. 
Appendix IX. Description of experimental procedure used to 

compute amount and areal extent of SS accumulation 
on seabed. 

Section 5. Public Water Supply Impact Assessment. 
Appendix X. Assessment of Modified Discharge of Public Water 

Supplies. 
Section 6. Marine Biological Assessment. 
Appendix XI. Biological Conditions Summary. 
Section 7. Biological Assessment Questionnaire. 
Section 8. Recreational Impact Assessment. 
Appendix XII. Assessment of Modified Discharge on Recreational 

Activities. 

Part C. Description of Monitoring System 

Section 1. Biological Monitoring Program. 
Appendix XIII. Proposed Biological Monitoring Program. 
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Section 2. Water Quality Monitoring Program. 
Appendix XIV. Proposed Water Quality Monitoring Program. 
Section 3. Toxics Control Monitoring Program. 
Appendix XV. Proposed Taxies Control Monitoring Program. 

Part D. Letter{s) From State Concerning Impact of Modified 
Discharge on Other Point and Non-Point Sources 

Appendix XVI. Letters from State Agencies Concerning 
Impact on Other Point and Non-Point Sources. 

Part E. Toxic Control Program. 

Section 1. Chemical Analysis. 
Appendix XVII. Chemical Analysis of Toxic Pollutants and 

Pesticides and Source Identification 
• Analysis. 
Section 2. Pretreatment Program. 
Appendix XVIII. Proposed Pretreatment Program. 
Section 3. Non-Industrial Source Control Program. 
Appendix XIX. Proposed Non-Industrial Source Control Program. 

Part F. Effluent Volume and Mass Emmissions 

Appendix XX. 
Appendix XXI. 

Data on Effluent Volume and Mass Emmissions. 
Schedule of Activities to Control Combined 
Sewer Overflows. 

Part G. Use of Title II Funds 

Appendix XXII. Funding Program for Available Title II Funds. 

Each part should be completed by the applicant to the best 
of its ability. When completed, this application must demonstrate, 
on its face, that the applicant's modified discharge will 
nleet the requirements of 40 CFR Part 125 and section 301(h) 
of the Act. 
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Part A.- General 

Section 1. Description of Treatment System 

Please provide a detailed description of the treatment system 
and outfall configuration which you propose to utilize to satisfy 
the requirements of section 301(h) and 40 CFR Part 125. 

If you are applying for a modification on the basis of an 
improved discharge within the meaning of 40 CFR 125.58, please 
also provide a detailed description of your current treatment 
system and outfall configuration. 

Section 2. Effluent Limitations 

Please identify the final effluent limitations for biochemical 
oxygen demand, suspended solids and pH on which your application for 
a modification is based: 

Biochemical oxygen demand mg/1 
Suspended solids mg/l 
pH _______ _ 

Section 3. Existing Discharge 

Did the publicly owned treatment works for which you are 
requesting a modification discharge into marine waters on or prior 
to December 27, 1977? 

Yes No --------
If "yes ll

, please provide the start-up date of the facility's 
discharge, the discharge volume, and the exact location of the 
discharge. 

If "no", please provide an explanation. 

Section 4. State Secondary Treatment Requirements 

Does your State or locality have a law, regulation or ordinance 
requiring secondary treatment of municipal wastewater? 

Yes No -------
If "yes ", please attach a copy of such law, regulation or ordin

ance. 

Section 5. State Coastal Zone Management Program 

Is your modified discharge located in an area which is included 
in a State coastal zone management program(s) which has been 
approved under the Coastal Zone Management Act of 1972, as amended? 

Yes No ----------------
If "yes ll

, attach a certification that your modified discharge 
will comply with such program(s). 

Section 6. Marine and Estuarine Sanctuaries 
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Is your modified discharge located in a marine or estuarine 
sanctuary designated under Title III of the Marine, Protection, 
Research & Sanctuaries Act of 1972, as amended or under the 
Coastal Zone Management Act of 1972? 

Yes No -------
If "yes", please attach a certification from the Secretary 

of the Commerce that the discharge is consistent with Title III 
and can be carried out within any applicable regulations promul
gated thereunder. 

Section 7. Endangered or Threatened Species 

Please attach sufficient information to demonstrate that your 
modified discharge will not jeopardize the continued existence 
of an endangered or threatened species (as determined by the 
Secretary of the Interior under the Endangered Species Act of 
1973, as amended), and will not result in the destruction or 
modification of the habitat of such species. 

To assist EPA in determining whether the discharge of effluent 
pursuant to a permit issued under section 301(h) may affect a 
threatened or endangered species or modify the critical habitat 
of such species, an application must contain the following 
information: 

(1) the names of any threatened or endangered species list in 
44 FR 3636 et seq. (January 17, 1979 or subsequently listed 
species) that inhabit, or obtain nutrients from, waters that 
will be affected by the proposed discharge; 

(2) an indication whether the discharge will affect an area 
designated as Critical Habitat in 50 CFR Sections 17.95, 19.96 
or Part 226; 

(3) the applicant's evaluation of whether the proposed discharge 
may affect threatened or endangered species or modify a Critical 
Habitat (if a proposed discharge may affect waters inhabited 
by a threatened or endangered species, or used by such species 
to obtain nutrients, or if a proposed discharge may affect a 
Critical Habitat, the applicant's evaluation should contain a 
detailed analysis of the direct and indirect impacts of such 
discharge on threatened or endangered species). 

Section 8. Other Applicable Federal Requirements 

Are you aware of any Federal law, other than the Clean Water 
Act or the three statutes identified in Sections 5, 6, and 7, 
or an Executive Order, which is applicable to your discharge? 

Yes No ------
If "yes", please provide sufficient information to demonstrate 

that your modified discharge will comply with such law(s) or 
order(s). 

Section 9. Existence and Compliance with State Water Quality 
Standards 
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Does a State water quality standard or standards, as defined 
in section l25.58(w) exist, as required by § l25.60(a) that is 
applicable to the pollutant or pollutants for which a modified 
permit is requested? 

Yes No ----------------
If '*yes lt

, please attach a certification from your State water 
pollution control agency and a demonstration that the water quality 
of your modified discharge meets or will meet the appropriate 
State water quality standard or standards. Include information 
on the State's mixing zone policy, criteria applied, and dilution 
or decay studies that were undertaken to demonstrate that the 
appropriate mixing and effluent concentration limitations were met. 

Section 10. Improved Discharge Construction 

Are you applying for a section 301(h) modification based on 
an improved discharge within the meaning of 40 CFR 125.58? 

Yes No ------
If Hyes", please provide the following information: 
A. Evidence that such improvements have been thoroughly planned 

and studied as an alternative to secondary treatment. 
B. Evidence that you have the financial and technical resources 

necessary to complete or implement such improvements expeditiously. 
C. A history of your previous efforts to comply with construction 

schedules in your existing NPDES permit (or an enforcement 
compliance schedule letter). If you have not met all required 
dates, please provide an explanation. 

D. A proposed schedule for the staged planning, design, and 
construction of (A) secondary treatment (and (B) the improvements 
which you propose to make to meet the requirements of this part, 
which will maximize the amount of planning, design, and construction 
which you can complete pending a final Agency decision on your 
application. 

Part B - Technical Evaluation Information 

Table of Contents 

Section 1. Physical Assessment. 
Subsection A - Initial Dilution. 
Subsection B - Ocean Discharge. 
Subsection C - Saline Estuarine Discharge. 
Section 2. Compliance with BOD or DO. 
Section 3. Compliance with pH. 
Section 4. Compliance with Suspended Solids. 
Section 5. Public Water Supply Impact Assessment. 
Section 6. Marine Biological Assessment. 
Section 7. Biological Assessment Questionnaire. 
Section 8. Recreational Impact Assessment. 

General Instructions. In addition to providing the information 
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required in this format, the applicant must include supplemental 
information as requested in various Sections of Part A. 

Section 1. Physical Assessment 

Subsection A. Initial Dilution 

1-1. List the characteristics of the outfall diffuser system: 
angle of port orientation(s) from the 

~--~--~~-----horizontal, in degrees. 
______ ~~ ____ --~port diameter(s) in meters to three significant 

figures, and the contraction coefficient of the orifice(s), if known. 
vertical distance between water surface and 

o u t-=f a--:1:-::1:--p-o-rt-(,....s~)-c e-n-t-e-r-=-l i n e, i n me te r s . 
density of effluent in grams per cubic 

~-------------~ centimeters at some reference temperature (degrees centigrade). 
number of ports. --------------port spacing, meters; also explain in Appendix 

~-~~~------~ I the spatial arrangement of ports with respect to each other, and 
the seabed. 

design flow rate for each port if multiple 
po r-:-ts-a-r-e -e-m-p-=-l o-y-e--:"d--"'-( m-3~/s ec. ) . 

1-2. Determine the flow rates representing the highest two 
to three hours during an average day of the seasonal critical 
periods identified in 1-3: 

a. Maximum flow = m3/sec. 
b. Expected maximum flow at the end of the permit term = 

m3/sec. ---------
1-3. Provi.de ambient density gradient lines for the region of tne 

outfall diffuser. Sufficient vertical data points must given to 
allow an accurate representation by linear segments of the major 
features of the amb-i2nt density structure. Ambient stratification 
adversely effects initial dilution. The qreatest density gradient 
over the height-of-rise of the plume will result in the lowest 
dilution period. Data can be evaluated by (1) comparing predictions 
for various density profiles or (2) predicting the density gradient 
over the height-of-rise of the plume and then using the greatest 
value (as explained in the Technical Support Document). Worst 
case conditions or those at the worst 10 percentile if sufficient 
data exists should be used. Since initial dilution predictions 
may be sensitive to the value of the density gradient, data 
accuracy should be consistent with generally accepted oceanographic 
practices. Density should be reported to five (5) significant 
figures. A set of data should be provided for each of the follO\vinq 
critical environmental situations: 

a. Periods of maximum hydraulic loading from the \Vaste\'Iater 
treatment facilitv. 

b. Periods of ~ow background water quality due to natural 
conditions including low DO, excessively high and low turbidity. 

c. Periods of exceptional biological activity (e.g., spawning, 
migration of anadromous or catadramous organisms, etc.) 

d. Periods of low net circulation, low effective net flushing, 
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or low intertidal mixing. 
e. Periods of minimum and maximum stratification. 
1-4. Compute initial dilution for the flow rates identified in 

Section 1-2 and each of the critical environmental conditons given 
in Section 1-3. Currents equal to the lowest ten percentile of 
those measurements made near the discharqe site during these 
periods may be used in computations. 

Dilution is defined as the total volume of a parcel divided by 
the volume of waste it contains. Initial dilution is the flux
average dilution attained by the plume during its convective ascent 
throuqh ambient water. Initial dilution may be calculated bv 
the a~plicant. However, EPA will make calc~lations based onVits 
own methods. 1 These methods are available upon request. If other 
methods are used, they, should be described in Ap~endix I and be 
in reasonable agreement with EPA calculations. 

For the purposes of demonstratinq impact on water quality, 
concentrations of waste constituents expected after initial 
dilution are: 
Ct = Ca + (Ce - Ca)/Sa 
Where: 

Ct = final concentrations, Ce ; effluent concentrations, Ca = ambient 
concentration, and Sa = predicted initial dilution. 

1-5. If EPA methods of initial dilution oreciiction are used, 
check here. 

1-6. Of the initial dilutions listed in 1-4, which is most 
critical with respect to ambient DO requirements (See 2-7)? 
Explain in Appendix I. 

1-7. Which is most critical for pH (See 3.3)? Explain in Appendix 
I. 

1-8. Which is most critical for SS (See 4.5)? Explain in Appen
dix I. 

1-9. Provide in Arpendix II an explanation of how the currents 
and ambient vertical density stratification in the vicinity of the 
outfall (using data provided in Arpendices III and/or IV) may 
influence plume shape, tr'ajectory, and seawater entrainment in the 
plume (or plumes if multiple diffusers are used). Methods cited 
above for initial dilution may be used. The applicant must 
demonstrate that coastal circulation processes supply dilution water 
in the an:ount of Sa x Q, where Q is the vo 1 umetri c f~ ux of trea ted 
wastewater, using oceanographic data ctiscussed in Appendix II, 
III, or IV. 

1-10. E~timate the boundary of the zone of initial dilution. 
Thi s zone s hou 1 d bound those di 1 uti ons ca 1 cu 1 a ted for the flO\'Is 
and conditions described in Section 1-4. Use predicteci nlume 
trajectories or vertical height of rise for the critical conditi~'~s, 
whicheve}' is greater, as the radial extent of the zone. Measure 
this dis~ance horizontally from the discharge point(s) to the 
boundary of the zone. The maximum vertical height of rise will 
equal th~ water depth in most cases and is an acceptable value. 
The zOlle will then be a circle with a radius equal to the water 
depth in the case of a single port, or a rectangle whose width is 

1 Teeter. A.M. and D. J. Baumgartner, Predictions of Initial rvlixing 
for Municipal Ocean Discharges. EPA, Corvallis Environmental Research 
Laborato;'y Publication 043, Corvallis, Oregon, August 1978. 
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equal to twice the depth of the water plus the width of the 
diffuser, and whose length is equal to twice the depth of the 
water plus the length of the diffuser. For purposes of compliance 
monitoring, a regularly shaped boundary (describing a cylinder, cube, 
etc.) extending vertically from the seabed to the sea surface would 
be acceptable. List the geometric description of the zone con
figurations indicating the margin for navigational error as a + 
distance. -

1-11. List the coordinates of the zone by latitude and longitude. 
Subsection B. Ocean Discharge 

1-12. If your discharge is into the ocean, provide in Appendix 
III an oceanographic report including: 

a. Profiles with depth, representative of seasonal conditions, 
shall be provided for temperature, salinity, density and currents. 
These variables shall be given for the water column inshore of the 
diffuser (or pipeline end, in the case of no diffuser), over the 
diffuser (or end), but away from direct effluent effects, offshore 
of the end, and upstream and downstream of the center of the 
discharge. Conclusions should be drawn from direct and inferred 
current measurements as to the fate of material in the far 
field and as to plume dynamics. Oceanographic atlases or compendia 
of data may be used, or data may be extrapolated from them if it 
is shown that they are representative of the outfall area. 

b. Depending on applicable water quality standards and monitoring 
requirements, the following measurements shall be made simultan
eously at the same stations as 1-12a, above, and additionally to 
monitor outfall effluents: BOD, DO, pH, suspended particulates, 
and light transmittance and turbidity are surrogates for suspended 
solids and may be substituted where appropriate. 

c. An assessment of the environmental effects of direct fresh
water runoff from coastal areas is required. Runoff from estuaries 
may contain substances that affect measurements in the zone occupied 
by the outfall, hence the outfall may contribute less to the poll
ution load than would be the case if extraneous sources were not 
considered. The applicant should document the estuary mass 
emission rate if this situation occurs. 
Subsection C. Saline Estuarine Discharge 

1-13. If your discharge is to saline estuarine waters, provide 
in Appendix IVan oceanographic report describing the following 
characteristics: 

a. Seasonal classification of the estuary in the vicinity of the 
discharge must be d~cumented, preferably by the scheme devised by 
Hansen and Rattray. If the Hansen-Rattray method is used, velocity 
and salinity data shall be presented so as to estimate pollutant 
flux past the outfall. Residence times of material in the vicinity 
of the outfall and in the estuary itself should be provided. If the 
Hansen-Rattray scheme is not used, e.g., if the estuary is classified 
as "well-mixed," "partial1y-mixed," etc., data shall be presented 
2 Hansen, D. V. and M. Rattray, Jr., New Dimensions in estuary 
classification. Limn. Ocean. 11:319-326. 1966. 
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to support the classification. The same calculations discussed 
above will be presented. 

If deep estuaries, e.g., fiords, are being considered, calcu
lation of residence times throughout the water column will be 
given. Methods of deriving these estimates and their effect on 
relative pollutant distribution must be made with reference to 
the seasonal variation of plume configuration, i.e., plume 
equilibrium position. 

b. In conjunction with l-13a, the freshwater budget is required 
to provide estimates of the non-tidal freshwater velocity, at the 
point of evaluation. Other uses of the freshwater budget are 
for calculations of flushing rates which require knowledge of 
tidal prisms and as input to numerical models which are discussed 
below. Generally, streams are gauged sufficiently above tidal 
effect so that the freshwater inflow can be estimated. Other 
estimates of runoff contributions below the gauging station are 
required. 

If gauged stream data are not available for runoff estimates 
the method of estimating flow must be accompanied by a discussion 
of assumptions, estimates of errors and potential effect of errors. 

c. Historical records of wind, tide height and tidal currents 
should be synthesized and a correlation made with the dispersion 
of surface and subsurface materials, and recirculation of material. 
Particular attention should be given to prevailing wind speed and 
direction, especially the onshore-alongshore-offshore component 
(as it affects the shoreward movement of surface materials), 
and the incidence of such events. Where possible, corrections to 
time of occurrence, elevations, speeds and directions should be 
cited with reference to NOAA current and tide table stations. 

d. The effects of geographical and geomorphological features 
on spatial and temporal variations shall be evaluated with narrows 
and shoaling effects in mind. 

e. Spatial and temporal scale-dependent phenomena within the 
outfall tidal excursion zone are to be evaluated. 

f. If numerical models are used to support the modification 
request, complete documentation and seasonal verification at the 
point(s) in question must be supplied, as must methods employed 
to evaluate turbulent, advective, and other terms. 

g. If hydraulic models are used to support the modification 
request, time lapse photographs covering combinations of seasonal 
runoff and tidal conditions at the point(s) in question should be 
supplied if available. Documentations of methods employed to 
simulate wind, density, and velocity profiles will be required. 

h. Background data on suspended solids contributions and estimates 
of deposition and resuspension to the estuary solids balance must 
be supplied. 

Section 2. Compliance With BOD or DO 
2-1. If the BOD of your effluent exceeds the BOD criteria 

described in 40 eFR l33.l02(a), complete this section. 
2-2. Provide applicable State water quality standards levels in 

receiving water. You may apply for a BOD modification if a value 
is entered in 2-2a or 2-2b below. 
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a. DO criteria 
b. BOD criteria------------
Complete the appropriate subsection to show compliance with the 

criteria listed in 2-2a or 2-2b or both is applicable. 

Dissolved Oxygen 

2-3. Effluent sample point location DO (mg/l) at 
sample point . 

The location of effluent concentration measurement should be 
clearly indicated (i.e., final clarifier overflow, final pump 
station). If disinfection is employed periodically, samples must 
be obtained for every comparable situation. 

2-4. Travel time from sample point to diffuser ports: 
a. Minimum flow m3/sec, time to flow 

minutes. 
- ........ b-.--:-A-ve-r-a-g-e~flow m3/sec, time to flow ___ _ 
minutes. 

c. Maximum flow m3/sec, time to flow --------minutes. 
d. Expected maximum flow at the end of the permit term __________ _ 

m3/sec, time to flow minutes. 
Because anaerobic conditions in ocean outfalls may increase 

demand and adversely alter other chemical parameters: it is necessary 
to compute travel times at these flows. Applicants should enter 
the values for the flows indicated and compute the time to flmv 
between the sample point and the diffuser ports. 

2-5. Immediate dissolved oxygen demand (15 minutes) of the 
effluent after anaerobic incubation for times 2-4a through 2-4d, 
respectively. 

a. 
b. --------------c. ______ _ 
d. 
The immediate dissolved oxygen demand (1000; APHA Standard 

Methoqs, 14th ed., except as modified to use representative 
seawater instead of distilled water for dilution) must be 
measured after anaerobic incubation at representative temperatures 
for the time periods computed in 2-4. This value is considered 
to be a conservative estimate of the oxygen demand exerted by the 
waste stream in the buoyant plume formed in the sea upon discharge 
from an ocean outfall. Show the data from which the 1000's were 
calculated. 

2-6. List background DO concentrations at appropriate depths 
and indicate possible influence by the ocean outfall for the 
critical environmental situations listed in question 1-3. 

2-7. Compute the influence on ambient DO using the largest 
1000 presented in 2-5, the DO concentration presented in 2-6, 
and the corresponding Sa from question 1-4. Respond to question 
1-6. Compute the following equation (all values in mg/l): 
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DOf = DOa + (DOe - 1000 - DOa)/Sa 
where: 

DOf = final dissolved oxygen, 
DOa = background dissolved oxygen, 
DO p = dissolved oxygen of samples at final sampling point in the 

. plant. 
1000 = immediate dissolved oxygen demand, per modified standarrl 

methods, 
Sa = predicted average initial dilution. 
2-8. Do the results of 2-7 meet the criteria for DO presented 

in 2-2? If not explain. 

BOD 
2-9. Determine the effluent BOD taken at times corresponding 

to flows presented in 2-4a, b, c, and d. 
a. 
b. --------------------------c. ____________ _ 
d. -------------
2-10. Compute the final BOD following initial dilution using 

the appropriate flows in 2-4. 
a. 
b. --------------------------c. 
d. --------------------------
2-11. Do the results of 2-10 meet the criteria for BOD 

presented in 2-2b? If not explain. 
2-12. Provide in Appendix V, an analysis showing that BOD 

exerted after initial dilution will not result in subsequent 
depletion of DO below applicable standards for DO. Describe the 
oxygen demand resulting from periodic disturbance of accumulated 
sediments, and from steady demand of undisturbed sediments, 
in relation to 2-13. 

2-13. The demand of oxygen in the bottom 2 meters of seawater for 
the critical 3 month period refers to the following data: 

a. Ambient DO concentration mg/l. 
b. DO criteria • 
c. What months of the year are represented? 
2-14. How often are the 2-2a criteria exceed~e-d?~. -----------
2-15. Do you believe questions 2-2 through 2-13 adequately 

represent the most critical evaluation of possible adverse effects 
that may be associated with the BOD exerted by your discharge? 
If not, please describe in Appendix VI a more critical situation 
and demonstrate that your discharge will comply with applicable 
State water quality standards and not cause environmental damage. 

Section 3. Compliance with pH 
3-1. Does your effluent pH ever exceed nine or fall below six? 

If so, explain why and complete this section. 
3-2. List the applicable State standard for pH in the vicinity 
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of the discharge. 
3-3. List pHis resulting from mixtures of receiving seawater 

and effluent according to the lowest initial dilution calculated in 
1-4. Respond to question 1-7. Describe the method used in deter
mining pH. 

Values must be a time series, as deemed appropriate, haserl on 
the above experimental observations. The pH may chanqe as a result 
of effluent dilution with seawater. Therefore, the applicant 
should provide results of pH measurement in tabular form (graphs 
of continuous measurement may be attached). Measurements should be 
made immediately after mixing and at three more times following 
mixing as determined by observing the rate of reaction of the waste 
and seawater. 

3-4. Is the pH standard met? How often is the pH standard 
exceeded? Explain. 

3-5. If you have evaluated other considerations regarding pH, 
please provide a detailed analysis in Appendix VII. 
Section 4. Compliance With Suspended Solids 

4-1. If the suspended solids of your effluent exceeds the 
suspended solids criteria described in 40 CFR l33.l02(b) complete 
this section. 

4-2. Have ,you received, or are you in the process of receiving 
an adjusted suspended solids effluent requirement from EPA by 
virtue of operating an approved wastewater treatment pond? (See 
40 CFR 133.103). 

YES , please explain. 
NO , proceed to next Question. 
4-3. List the State water quality standard related to suspended 

solids applicable to the marine waters at the discharge point. 
Standards for suspended solids, water clarity, turbidity, light 
transmittance, depth of photic zone, or settleable solids are 
acceptable. 

4-4. Determine the suspended solids content for the following 
flow conditions: 

a. Minimum flow m3/sec, SS mg/l. 
b. Average flow m3/sec, SS mg/l. 
c. Maximum flow m3/sec, SS mg/l. 
4-5. Using the initial dilutions computed in 1-4, the ambient 

SS concentrations for the critical periods identified in 1-3, and 
corresponding SS in 4-4, compute the final suspended solids con
centrations following initial mixing. Respond to question 1-8. 

4-6. Do the final suspended solids concentrations meet the 
State water quality standard for suspended solids? 

YES NO 
State does not have water quality stand-a-rd~f~o-r~S=S~------
4-7. If the State does not have a water quality standard for 

SS, provide as Appendix VIII a detailed discussion of how your 
outfall discharge meets State water quality standards for water 
clarity, turbidity, light transmittance, depth of photic zone, 
or settleable solids. The information should relate to the critical 
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condition explained in 1-8 and include the results of laboratory 
testing and field studies. 

4-8. Describe in Appendix IX the experimental procedure 
used to compute the amount and areal extent of seabed accumulation 
of SS discharge under this modification. 

If applicable water quality standards limit settleable solids, 
the applicant must experimentally determine the amount of sett1e
able solids after appropriate initial mixing and a period of a 
quiescent settling. The mass of settleable material may be reported 
per unit volume of discharge or per unit volume of receiving water, 
whichever relates most directly to the applicable standard. 

Water quality standards may limit the actual areal deposition 3 
rate of settleable solids as a way to protect benthic communities 
from significantly altered sedimentary materials. An assessment 
of the accumulation of settleable solids must be provided in any 
event, in order to estimate the impact of deposited materials 
on oxygen levels. 

The applicant must also provide an assessment of the long term 
fate of the sedimentary material within and outside the zone 
of initial dilution. It is important to assure that periodic 
sediment resuspension or continual drift of sediment loads will 
not result in deleterious accumulations in bays, estuaries, beaches, 
and oceanic topographic depressions. Data from seabed drifter 
studies, if available should be reported. 

4-9. Does the discharge meet the settleable solids standards 
in all critical cases as identified in 1-3? Data must be provided 
to substantiate this assessment. 

Yes, --------:, No applicable standard; 
~ho-w-e-v-e-r-, ~t~h-e-s-e-a~bed accumulation is computed for use in evaluating 
oxygen demand at the seabed interface. 
Section 5. Public Water Supply Impact Assessment 

General Instructions. The applicant must prepare an assessment 
of the impact of its current discharge on existing and potential 
sources of public water supplies (Appendix X). As noted in § 125.61 
(e), applicants requesting a modified permit based on an improved 
discharge involving outfall relocation must submit a similar 
assessment for the relocation site. 

The public water supply impact assessment must include, at a 
minimum: 

5-1. Identification of the exact location of each planned or 
existing seawater intake which is being or will be used by a 
desalinization plant producing water for public water supplies 
and is likely to be affected by the applicant's modified discharge, 
based on the analysis of the transport and disoersion of the 
applicant's wastewater required by the Physical Assessment, Sections 
1-4 of this part. 

5-2. If any desalinization plant is identified under paragraph 
5-1, a detailed assessment of: 

(a) The impact of the applicant's modified discharge on water 
quality in the vicinity of the 'intake, considering the effect of 

3 As distinguished from a limit on the concentration of settleable 
solids in the water column. 
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tides, winds, currents and other meteorological or hydrological 
phenomena which affect the transport and dispersion of the 
applicant's modified discharge; and 

(b) If the applicant's modified discharge has any impact on the 
water quality in the vicinity of the intake, the effect of that 
impact on the quality of the public water supply ultimately 
produced, including an analysis of whether it will continue to comply 
with local, State and EPA drinking water standards, and whether 
such compliance will require additional treatment.· 

5-3. An analysis of whether the applicant's modified discharge 
will comply with all applicable State water quality standards 
or other requirements adopted or promulgated for the purpose 
of attaining or maintaining water quality which assures protection 
of public water supplies. 
Section 6. Marine Biological Assessment 

General Instructions: To enable the Administrator to determine 
whether an applicant's modified discharge meets the criteria of 
§ l25.6l(b)(1), the applicant shall answer the Biological 
Assessment Questionnaire contained in Section 7 of this part of 
the application form, and shall prepare a Biological Conditions 
Summary (Appendix XI) that supports the response to the question
naire. The organization of the Biological Conditions Summary 
should follow the format of the questionnaire. A section should 
be prepared for each question and it should include a synthesis 
of all data relevant to the issue. 

The Biological Con"iitions SUl111lary must examine ecological 
conditions at a minimum of three sites: within the zone of initial 
dilution, immediately beyond the boundary of the zone of initial 
dilution, and at a reference site that is comparable to the 
discharge site in all physical and chemical parameters except for 
the presence of ecologically significant human disturbances. 

The basic requirements of § 125.6l(b)(1) are the absence of 
extreme biological impacts within the zone of initial dilution, 
and the presence of a balanced, indigenous population immediately 
beyond the boundary of the zone. A balanced, indigenous population 
must also exist at any point beyond the boundary of the zone 
where impacts from the applicant's modified discharge might 
reasonably be expected to occur. A balanced, indigenous population 
will be considered present beyond the boundary of the zone if the 
applicant can demonstrate that biological conditions there fall 
within the natural range of variability observed at the reference 
site. 

Section l25.6l(b)(l) contains additional biological criteria 
for modified discharges into saline estuarine waters, for modified 
discharges into stressed waters, and for improved discharqes into 
stressed waters, and for improved discharges. Applicants who 
propose a modified discharge into saline estuarine waters must 
demonstrat9 in their response to question 7-2 that their modified 
discharge will not cause substantial difference in benthic 
populations within and beyond the zone of initial dilution, will 
not interfere with migratory pathways within the zone, and will 
not result in the bioaccumulation of pollutants at levels which 
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exert adverse effects on the biota within the zone. 
Applicants who propose a discharge into stressed waters must 

demonstrate in their response to question 7-12 that their modified 
discharge will--not increase or perpetuate adverse ecological 
alterations resulting from other sources of pollution. 

Applicants who propose an improved discharge must demonstrate 
in their response to question 7-13 that the improvement will 
eliminate any adverse biological impacts attributable to their 
current discharge. 

The other portions of the Biological Assessment Questionnaire 
address major ecological impacts of obvious concern. These include 
the occurrence of mass mortalities, disease epicenters, and phyto
plankton blooms near the applicant's outfall; adverse effects 
on fisheries and distinctive habitats of limited distribution 
such as ~oral reefs and kelp beds; and the bioaccumulation of toxic 
materials. The questions also address more fundamental ecological 
characteristics that are likely"to indicate a disruption of the 
natural structure and function of a balanced, indigenous population. 
These include species composition; patterns of diversity, abundance, 
and productivity, trophic structure; and the presence of pollution 
indicators, opportunistic, or nuisance species. Alterations in such 
ecological parameters may occur in benthic, phytoplankton, zoo
plankton, demersal, and intertidal assemblages. Samplinq guidelines 
for each of these biological assemblages are cited in the 30l(h) 
Technical Support Document. 

The extent of documentation in the Biological Conditions Summary 
necessary to support the response to the Bioloqical AssessMent 
Questionnaire is dependent on the quality and quantity of the 
applicant's discharge and the sensitivity of the receiving envir
onment. Because these factors vary greatly among potential 301(h) 
applicants, EPA has generally avoided specific, universal require
ments for biological analyses. Applicants are given the flexibility 
to provide only those analyses that are warranted in individual 
cases. 
Section 7. Biological Assessment Questionnaire 

Is there reason to believe that the applicant's discharge may 
have caused or will cause: 

7-1. Interference with the protection and propogation of a 
balanced, indigenous population of marine life characteristic 
of the biogeographic zone in which the outfall is located? 
YES NO 

7-2. Biological communit~i-es--w~i~t~h~in~t~h-e-z-o-n-e--of initial dilution 
to be different from those that would naturally occur in the 
absence of the outfall? YES . NO 

7-3. Differences in the structure and function-o-f~b~i-o~lo-q~;-cal 
communities(e.g., vertical and horizontal stratification, species 
composition, abundance, diversity, productivity, trophic structure, 
etc.) beyond the zone of initial dilution from those characteristics 
of the biogeographic zone in which the outfall is located? 
YES NO ----------------
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7-4. Increases in the abundance of any marine plant or animal 
organism (especially nuisance or toxic species, or phytoplankton 
whose blooms cause adverse ecological effects) within or beyond 
the zone of initial dilution not characteristic of the biogeo
graphic zone in which the outfall discharge is located? 
YES NO 

7-5. Domination of marine--co-m-m-u-n~;t~l-'e~s--w~;t~h~i~n-o'r beyond the 
zone of initial dilution by pollution resistant species (e~q., 
slime forming algae or bacteria, fouling, boring, nuisance or 
opportunistic species of finfish, invertebrates, etc.)? 
YES NO 

7-6. A deleterious effect -o-n-d'MI;-s-:-t"'-in-c-'-t-i-ve--;-h~arbT.itL.-:a:-r-ts of limited 
distribution such as kelp beds and coral reefs either within 
or beyond the zone of initial dilution? Yes No -::--__ --;-_ 

7-7. Within or beyond the zone of initial dilution, an increased 
incidence of disease in marine organisms? YES No -::-----7-8. An abnormal body burden of any toxic material in marine 
organisms collected within or beyond the zone of initial dilution? 
YES NO 

7-9. Adverse effects o-n-c-o-mm--er-c~i~a~l-o-r---recreational fisheries 
within or beyond the zone of initial dilution? YES NO 

7-10. Mass mortality of fishes or invertebrates due to a ~ty-p-i~c-a~l-
growth of marine algae, anoxia or other conditions within or 
beyond the zone of initial dilution? YES NO 

-:----:--~-

7-11. Adverse ecological impacts either within or beyond the 
zone of initial dilution other than those addressed in the preceding 
questions? If so, please explain. YES NO ____ _ 

The following question must be answered only by applicants who 
propose a discharge into stressed waters. 

7-12. Is there reason to believe that the applicant's discharge 
has enhanced or will perpetuate adverse ecological alterations 
resulting from other sources of pollution? If so, please explain. 
YES NO _____ _ 

The following question must be answered only by applicants who 
propose to improve their discharge in order to qualify for a 
301(h) modification. 

7-13. Will the proposed improvement eliminate adverse ecological 
impacts attributable to the applicant's existing discharge? If so, 
please explain. YES NO _____ _ 

Section 8. Recreational Impact Assessment 
General Instructions. The applicant must prepare an assessment 

of the impact of its modified discharge on existing and potential 
recreational activities (Appendix XII). The term recreational 
activities includes, but is not limited to, swimming, diving, wading, 
boating, fishing, and picnicking and sports activities along shore
lines and beaches. As noted in § 125.61(e), applicants requesting 
a modified permit based on an improved discharge involving outfall 
relocation must submit a similar assessment for the relocation 
site. 

The recreational impact assessment nlust include, as a minimum: 
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8-1. Identification of: (1) all existing or potential recreational 
activities affected and likely to be affected by the applicant's 
modified discharge, based on the analysis of the transport and 
dispersion of the applicant's wastewater required by the Physic~l ass
sessment, Section 1-4 of this part; (2) all existing and potentlal 
recreational activities at a reference site(s) of comparable, but 
unpolluted, environmental conditions; and (3) where the applicant 
claims that its inability to meet the requirements of § 125.61(d) 
is due to pollution from sources other than its discharge, all 
existing and potential recreational activities at a reference 
site(s) of comparable environmental conditions (including comparable 
pollution absent the applicant's discharge). 

8-2. Within the area of impact, as identified by the applicant's 
analysis of the transport and dispersion of its discharge contained 
in the Physical Assessment, a detailed analysis of the following: 

(a) The impact of the applicant's discharge on existing or 
potential recreational fishing, including both finfishing and 
shellfishing; 

(b) State, Federal or local restrictions on the harvesting or 
human consumption of shellfish or finfish; 

(c)state, Federal or local limitations on the concentrations 
of toxic pollutants, pesticides or other substances in edible fish 
and shellfish harvested from within the area of imoact; 

(d) The impact of the applicant's discharge on recreational 
boating, swimming, wading, and picnicking and sports activities 
along shorelines and beaches; and 

(e) State, Federal or local restrictions on water contact sports 
or other activities or on the recreational uses of shorelines and 
beaches. 

8-3. An analysis of whether the applicant's discharge will comply 
with all applicable water quality standards or other requirements 
adopted or promulgated for the purpose of attaining or maintaining 
water quality which a~sures protection of recreational activities. 

Part C - Description of Monitoring System 
Table of Contents 

Section 1. Biological Monitoring Program. 
Secti on 2. Water Qua 1 i ty ~~oni tori ng Program. 
Section 3. Taxics Control Monitoring Program. 
General Instructions: The applicant must prepare as Part C of 

the application a description of the proposed monitoring system to 
meet the criteria of section 125.62-that would be implemented upon 
receipt of a section 30l(h) modified NPDES permit. As noted in 
section 125.62(b)(ii) applicants requesting a modified oermit based 
on an improved discharge involving outfall relocation must submit 
a monitoring plan for both the existing discharge site and the 
relocation site as well as control site(s). 

The nronosed monitorinq plan must include nroposed orograms for 
monitoring to demonstrate comnliance with the toxics control proqram 
established to meet the reouirements of § 126.64, for monitorinq 
bio1oq;cal imracts of the apo1icant's discharge(s) on marine biota 
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to demonstrate compliance with ~ 125.61, and monitorinq of comnliance 
with State water quality standards ar required by ~ 125.60. Each 
proposed proqrammust include a detailed descriotion or references 
of sampling techniques, frequency and locations of sampling, 
analystica1 techniques and quality control methods. In addition, 
apn1icants must demonstrate that adequate economic, personnel, 
technical, and other resources are available to imn1ement the nrooo~ed 
nroqrams upon issuance of a modified permit and to carry out the 
proposed programs for the life of the modified nermit. 
Section 1. Biological Monitoring Proqram 

The applicant must submit as Appendix XIII a proposed biological 
monitorinq program designed to provide data adequate to evaluate 
the imoact of the applicant's discharqe on marine biota. The 
biological monitoring proqram should allow for the development 
and understanding of variations in the marine biota over time and 
the causes of these variations, whether they are due to natural 
forces, the discharge itself, or other sources of pollutants. 
Therefore, the biological monitorinq proqram should be designed 
so that observed changes in the marine biota can be correlated with 
the possible influencing factors of the apn.licantfs discharge, 
including but not limited to variations in the wastewater flow and 
characteristics, and both normal and unusual meteoroloQical and 
oceanographic conditions. The biological monitorinq program should 
be keyed to the marine life affected or likely to be affected, as 
indicated in the biological conoitions summarv orepareo under 
§ l25.61(c)(2), and should emphasize those oarameters most likely 
to imoact the marine biota in the vicinity of the applicant's 
outfall. 

The requirements of § 125.62(b) should lead to the develonment of 
a bioloqical monitoring proqram which consists of: 

1. Field surveys of biological communities and populations that 
permit comparilons with baseline conditions described in the 
Biological Concitions Summary; 

2. An assessment of the condition and productivity of both 
comnercia1 and recreational fisheries notential1v affected by the 
apolicant1s discharge; and 

3. In situ bioassays and fields surve,vs to determine bioaccumu
lation and survival of indicator organisms at various denths within 
ilnd be.vond the zone of initial dilution and at appropriate reference 
ooints. The proposed program should include detailed oescrintions 
or references of sampling techniques, freauencv and location of 
sampling and analytical methods, and rationales for the selection 
of indicator organisms and biological communities used for bio
accumulation studies and various field studies. 
Section 2. Water Quality Monitoring Program 

The apo1icant must submit as Appendix XIV a oronosed water 
qua1itv monitoring orogram designed to provide data adequate to 
evaluate the ano1icant's compliance with applicable State water 
oualitv standards. The water Quality monitoring program should 
allow for the development and understandinQ of variations in water 
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nua1ity over time and the causes of these variations, whether 
they are due to natural forces, the discharge itself, or other SOllrces 
of oollutants. Therefore, the water quality monitoring nroqram 
should be designed so that obseryed water Qualitv can be correlaterl 
with the possible influencing factors of the apolicant's discharge 
includinq but not limited to variations in the wastewater flow and 
characteristics, and both normal and unusual meteorological and 
oceanoqraphic conditions. Emnahsis should be placed on critical 
environmental periods such as spawning neriods for fish and 
shellfish. The proposed orogram should include detailed descrintions 
or references of sampling techniques, frequency and location 
samplinq, and analytical quality control methods. 
Section 3. Toxics Control Monitoring Program 

The aoolicant must submit as Appendix XV a proposed toxics 
control monitoring program designed to demonstrate the effectiveness 
of the aop1icant's toxic control program in reducing those toxic 
nol1utants and pesticides identified in the required analvsis of 
its current discharge under § 125.64(a) for the toxic pollutants 
and pesticides identified in § l25.58(k) and (s). Accordingly, 
the toxics control monitoring program should provide data on the 
chemical comoosition of the applicant's discharge which can be used 
to: 

1. Measure the effectiveness of the apn1icant's pretreatment 
and non-industrial source control proqrams and orocedures; 

2. Assist in implementing the overall toxics control program 
efforts; and 

3. Guide the biological monitorinq orogram efforts. 
The oroposed program should include detailed descriptions of or 

references to sampling techniques, freouency and location of samnlinq, 
and analytical and quality control methods. The toxics control 
monitoring nroqram should provide an understanding of variations 
over time of both the flow rate and toxic pollutant content of the 
applicant's discharge; accordinqly, the proqram should be desiqned 
to provi de data on both wet 1,IIeather and dry weather flows. 
Part 0 - Letter(s) From State Concernina Imoact of Modified Discharge 
On Other Point and Non-Point Sources 

General Instructions: The applicant must submit, as Appendix XVI 
of the application, letters from appropriate State agencies statinq 
whether the applicant's modified discharge will result in any 
additional treatment, pollution control, or other requirement on anv 
other point or non-point source. The letter(s) should include a 
detailed analysis of the facts and other considerations suprortinq 
the aqency's conclusion, includinq a thorouqh analvsis of existing 
and future waste loads and waste load allocations for the waters 
into which the applicant has discharged and will be discharging, and 
the effect of qranting the proposed section 30l(h) modification 
to other POTWs and other point and non-point source discharges into 
these waters. 

Since waste load allocations are determined hy the State, letter(s) 
should be secu~ed from all State aqencies which ~ave any role in settinq 
waste loadinqs or waste load allocations. These aqencies include the 
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State water pollution control agency, area-wide planning or 
manaqement aQency, coastal zone commission, and possibly other 
State-level aqencies. 
Part E - Toxic Control Proqram 
Table of Contents 

Section 1. Chemical Analysis. 
Section 2. Pretreatment Proqram. 
Section 3. Non-Industrial Source Control Proqram. 
General Instructions: All applicants must submit as Apnendix 

XVII an analYsis of the wastewater or effluent from their current 
discharge. an analysis of known or susnected sources of toxics 
and pesticides in the wastestream, and proposed industrial pretreat
ment and non-industrial source control proqrams designed to address 
the control of the toxics identified by the chemical analysis. 
Applicants who can certify that there are no known or susnected 
industrial sources of the identified toxic pollutants currently 
or planned that would discharge into the POTH for which a mod-' 
ification is being reouested are not required to develon a 
proposed industrial pretreatment program. 
Section 1. Chemical Analysis 

All applicants shall submit an analysis of the waste water or 
effluent from their current discharge for the toxic pollutants 
and pesticides listed in Table 1 below, and present the results 
of the ana1vses in Appendix XVII. All analyses shall be done 
on a 24-hou~ composite sample with incremen~al samples collected 
hourly. Both dry weather and wet weather flows of the effluent 
shall be sampled and analyzed. The dry weather flow samnle shall 
be collected no less than 5 days following a rainfall of 
measureab1e intensity. 

The pesticides and toxic pollutants shall be analyzed usinq the 
procedures ('resented in the document titled "Samplinq and 
Analysis Proc~dures for Screening of Industrial Effluents for 
Priority Pollutants" (Anril, 1977 or later revisions). This 
document is available at no charge to the applicant. Anplicants 
should notify the person listed under "For Further Information 
Contact" at the front of the requlation for a copy of the document. 

This document references the analytical orocedures for measurina 
pesticides, heavy metals, cyanides ann ohenols listed in 40 CFR 
Part 136. Applicants must report data for all detectable oesticides 
and toxic pollutants, not just those renorted to be greater than 
10 ug/l, as requested on page thirty of the "Sampling and Analvsis" 
document. Applicants should provide quality control data collected 
during the analysis of the wastewater samples. 

Applicants may substitute or provide additional data on the 
concentration of priority pollutants concentrations in their 
discharge for those found in the two composite samples. Information 
must be provided to demonstrate that the concentrations are those 
typical of wet and dry weather flows. Where these data are not 
available, anp1icants shall provide data on the two samnles listed 
above. 
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In addition to complying with the re0uirements of § l25.64(b), 
the applicant ~ust submit as a nart of Aopendix XVII an analysis of 
known or susnected sources of t~xics and pesticides identifi~d 
throuqh the chemical analysis of the waste stream. These sources 
should be cateqorized according to their specific industrial and 
non-industrial origin, where possible. 

For the purposes of these requlations, toxic pollutants and 
pesticides include: (1) those substances identified in Table 1 
of Committee Print 95-30 of the House of Representatives Committee 
on Public Works and Transportation; and (2) those oesticides 
identified in Qualitv Criteria for Water, 1976 but not included 
in Committee Print 95-30. Following is the list of toxic 
pollutants and pesticides which applicants must include in their 
toxic control proqram. 
Table 1 
Pesticides: 

Mirex 
r,uthion 
Methoxvchlor 
Parathion 
Demeton 
Malathion 

Toxic Pollutants: 
Acenaphthene 
Acrolein 
Acrvlonitrile 
Aldrin/Dieldrin 
Antimonv and compounds 
Arsenic and compounds 
Asbestos 
Benzene 
Benzidine 
Beryllium and compounds 
Cadmium and compounds 
Carbon Tetrachloride 
Chlordane (technical mixture and metabolites) 
Chlorinated benzenes (other than dichlorobenzenes) 
Chlorinated ethanes (including 1,2 dichloroethane, l,l,l-tri-

chloroethane, and hexachloroethane) 
Chloroalkyl ethers (chloromethyl, chloroethvl, and mixed ethers) 
Chlorinated naphthalene 
Chlorinated phenols (other than those listed elsewhere; includes 

trichlorophenols and chlorinated cresols) 
Chloroform 
2-chlorophenol 
Chromium and compounds 
Cooper and compounds 
Cyanides 
DDT and metabolites 
Dichlorobenzenes (1,2,-1,3-,1 ,4-dichlorobenzenes) 
Dichlorobenzidine 
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Dichloroethylenes (l,l-~and 1,2-dichloroet~vlene) 
2,4-dimethylpheno1 
Dinitrotoluene 
Diphenvlhydrazine 
Endosulfan and metabolites 
Endrin and metabolites 
Eth.vlbenzene 
F1uoranthene 
Ha10ethers (other than those listed elsewhere; includes 

chloropheny1ohenvl ethers, bromoohenyloheny1 ether, bis (dichloro
i sooropy1 >" ether'~ bi s (ch 1 oroethoxy) methane and po lych 1 ori nated 
diphenyl ethers) 

Ha10methanes (other than those listed elsewhere; includes methlene 
chloride, methyl chloride, methyl bromide, bromoform, dich1oro
bromomethane, 'tri ch 1 orof1 uoromethane, di ch 1 orodi fl uoromethane) 

Heptachlor and metabolites 
Hexachlorobutadiene 
Hexachlorocvclohexane (all isomers) 
Hexachlorocvc1ooentadiene 
I soohorone . , 
Lead and compounds 
Mercury and comoounds 
Naphthalene 
Nickel and compounds 
Nitrobenzene 
Nitrophenols (includinq 2,4-dinitropheno1, dinitrocresol) 
Nitrosamines 
Pentachlorophenol 
Phenol 
Phthalate esters 
Polychlorinated biphenyls (PCB's) 
Polynuclear aromatic hydrocarbons (including benzanthracenes, 

benzopyrenes. benzofluoranthene, chrysenes, dibenzanthracenes, 
and idenopyrenes) 

Selenium and compounds 
Silver and compounds 
2,3,7,8-Tetrach1orodibenzo-p-dioxin (TCDD) 
Tetrachloroethylene 
Thallium and compounds 
Toluene 
Toxaphene 
Trichloroethylene 
Vinyl chloride 
Zinc and compounds 

Section 2. Industrial Pretreatment Program 
All applicants shall submit, as Appendix XVIII, a proposed 

pretreatment program which complies with the requirements of §125.64 
(c)(l) and (2) and which is designed to address the control of 
toxic pollutants identified by the chemical analyses of its current 
discharge, as required under § l25.64(a), and reported in App~ndix 
XVII, Section 1 of this part of the application format. In lieu of 
such pretreatment program, applicants may certify, as provided under 
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§ 125.64(c)(l)(i;), that no known or suspected industrial sources 
of toxic pollutants currently exist or are planned for construction 
that would discharge into the POTW for which a modification is 
being requested. Applicants develoninq oroposed oretreatment 
orograms should assure that all of the criteria and anplication 
requirements listed under § 125.64 are thoroughly addressed and 
that the oroposed proqram can be implemented after issuance of a 
modified permit. 
Section 3. Non-Industrial Source Control Program 

All applicants shall submit as Appendix XIX a proposed non
industrial source control program which complies with the reouire
ments of § l25.64(d}(1) and (2) and is desiqned to address the 
control of toxics identified by the chemical analyses of its 
current discharge as required under § 125.64(a) and reported in 
Appendix XI, Section 1 of this part of the applications format. 
Applicants should note that they are not exempt from this reouire
ment by the exemntion from developing a proposed pretreatment 
program under § 125.64(c)(1)(ii). 
Part F - Effluent Volume and Mass Emissions 

General Instructions: Under § 125.65, the apolicant must submit, 
as Appendix XX, evidence that there shall be no increase in effluent 
volume or mass loadings of any po11utant(s) for which a modification 
is reauested over and above that amount identified in the anp1icant's 
projected five year discharge. Also, where combined sewer over
flows contribute in Dart to pollutant discharges, the aprlicant 
must submit as a part of Appendix XXI a schedule of activities 
designed to minimize existing overflows and orevent increases ;n 
the amount of pollutants from this source. 
Part r, - Use of Title II Funds 

General Instructions: The aoplicant must submit as Aonendix 
XXII a fundinq program containing a nroposed modified scone of 
work and estimates of revised costs for anv funds available to the 
applicant under title II of the Clean Water Act in a manner which 
comnlies with the requirements of § 125.66{a) and {b}. This 
submittal should cover any active Steo 1,2, or 3 construction 
qrants awarded under 40 CFR Part 35 Suboart E which mav be affected 
by an approval of the applicants request for a 301{h) modified 
permit. 
Subpart H - Criteria for Determining Alternative Effluent Limitations 
Under Section 316{a) of the Act 
§ 125.70 Purpose and Scooe 

Section 3l6(a) of the Act nrovides that: 
"With respect to any point source otherwise subject to the 

provisions of section 301 or section 306 of this Act, whenever the 
owner or operator of any such source, after opportunity for rublic 
hearing, can demonstrate to the satisfaction of the Administrator 
(or, if aopropriate, the State) that anv effluent limitation 
proposed for the control of the thermal comnonent of anv discharge 
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from such source will require effluent limitations more strinaent 
than necessary to assure the prO.iection (sic) and propaqation of 
~ balanced, indigenous population of shellfish, fish and wildlife 
1n and on the body of water into which the discharqe is to be 
made, the Adminis~rator (or, if appropriate, the State) may imoose 
an effluent limitation under such sections on such olant, with 
respect to the thermal component of such discharge (taking into 
account the interaction of such thermal component with other t 

pollutants), that will assure the protection and oropaqation of 
a balanced i~diqenous population of shellfish, fish and wildlife 
in and on that body of water.1I 
This Subpart describes the factors, criteria and standards for 
the establishment of alternative thermal effluent limitations 
under section 306(a) of the Act in permits issuerl under section 
402(a) of the Act. 
§ 125.71 Definitions. 

For the purpose of this Subpart: 
(a) "Alternative effluent limitations" meCtns all E!ff1uEnt 

l;,pi:«(t~cr,$ or standards of performance for the control of the 
thermal component of anv dischar(w \vhich are established under 
section 3l6(a) and this Subpart. 

(b) "Representative important species" means species which are 
representative, in terms of their bioloqical needs, of a balanced, 
indigenous community of shellfish, fish and wildlife in the bodv 
of w~ter into which a discharge of heat is made. 

(c) The term tlbalanced, indigenous communitylt is synonymous with 
the term "balanced, indiqenous population" in the Act and means 
a biotic community typically characterized by diversity, the caoacitv 
to sustain itself through ~yclic seasonal changes, presence of 
necessary food chain species and by a lack of domination by 
pollution tolerant species. Such a community may include historicallv 
non-native species introduced in connection with a program of wild
life management and species whose presence or abundance results 
from substantial, irreversible environmental modifications. Normally, 
however, such a community will not include species whose presence 
or abundance is attributable to the introduction of oollutants that 
will be eliminated by compliance by all sources with section 30l(b) 
(2t of the Act; and may not include species whose presence or 
abundance is attributable to alternative effluent limitations 
imposed pursuant to section 3l6(a). 
§ 12,5.72 Early Screening of Applications for Section 316(a) Variances 

(a) Any initial application for a section 3l6(a) variance shall 
include the following early screening information: 

(1) A description of the alternative effluent limitation requested; 
(2) A general description of the method by which the discharger 

proposes to demonstrate that the otherwise applicable thermal 
discharge effluent limitations are more stringent than necessary; 
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(3) A general description of the type of data studies, experiments 
and other' information which the discharger intends to submit for the 
demonstration; and 

(4) Such data and information as may be available to assist the 
Director in selecting the appropriate representative imoortant 
species. 

(b) After submitting the early screening information under 
paragraph (a), the discharger shall consult with the Director 
at the earliest practicable time (but not later than 30 days 
after the application is filed) to discuss the discharger's 
early screening information. Within 60 davs after the application 
is filed, the discharger shall submit for the Director's approval a 
detailed plan of stud'y which the discharger will undertake to 
support its section 316(a) demonstration. The discharger shall 
specify the nature and extent of the following type of information 
to be included in the plan of study: biological, hydrographical and 
meteorological data, physical monitoring data; engineering or 
diffusion models, laboratory studies; representative important 
species; and other relevant information. In selecting representative 
important species, special consideration shall be given to species 
mentioned in applicable water quality standards. After the discharger 
submits its detailed plan of study, the Director shall either 
approve the plan or specify any necessary revisions to the plan. The 
discharger shall provide any additional information or studies 
which the Director subsequently determines necessary to support the 
demonstration, including such studies or insoections as may be 
necessary to select representative important species. The discharqer 
may provide any additional information or studies which the dischar
ger feels are aonrooriate to support the demonstration. 

(c) Any application for the renewal of a section 316(a) 
variance shall include only such information described in paraqraphs 
(a) and (b) of this sectio~ and § 124.73 (c)(l) as the Directo~ 
requests within 60 days after receipt of the permit aop1ication. 

(d) The Director shall promptly notify the Secretary of 
Commerce and the Secretary of the Interior, and any affected 
State of the filing of the request and shall consider any timely 
recommendations they submit. 

(e) In making the demonstration the discharger shall consider 
any information or guidance published by EPA to assist in making 
such demonstrations. 

(f) If an applicant desires a ruling on a section 316(a) 
application before the ruling on any other necessary permit terms 
and conditions. (as provided by § 124.65), it shall so request 
uoon filing its aoplication under paragraph (a) of this section. 
This request shall be granted or denied at the discretion of the 
Di rector. 

(Note. - At the expiration of the permit, any discharger holding 
a section 316(a) variance should be nrepared to support the 
continuation of the variance with studies based on the discharger's 
actual operation experience.) 

(125.72(f) amended by 45 FR 33512, May 19, 1980) 
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§ 125.73 Criteria and Standards for the Determination of 
Alternative Effluent Limitations Under Section 316(a). 

(a) Thermal discharge effluent limitations or standards 
established in permits may be less stringent than those required 
by applicable standards and limitations if the discharger 
demonstrates to the satisfaction of the director that such 
effluent limitations are more stringent than necessary to assure 
the protection and propagation of a balanced, indigenous 
community of shellfish, fish and wildlife in and on the body of 
water into which the discharge is made. This demonstration must 
show that the alternative effluent limitation desired by the 
discharqer, considering the cumulative impact of its thermal 
discharge together with all other significant impacts on the 
species affected, will assure the nrotection and propagation 
of a balanced indigenous community of shal1fish, fish and wild
life in and on the body of water into which the discharge is to 
be made. 

(b) In determining whether or not the protection and pro
pagation of the affected species will be assured, the Director 
may consider any information contained or referenced in any 
applicable thermal water qua1it.Y criteria and thermal water 
quality information published by the Administrator under section 
304(a) of the Act, or any other information he deems relevant. 

(c)(l) Existinq dischargers may base their demonstration 
upon the absence of prior aopreciable harm in lieu of predictive 
studies. Any such demonstrations shall show: 

(i) That no appreciable harm has resulted from the normal 
component of the discharge (taking into account the interaction 
of such thermal component with other pollutants and the additive 
effect of other thermal sources to a balanced, indigenous 
community of shellfish, fish and wildlife in and on the body of 
water into which the discharge has been made: or 

(ii) That desnite the occurrence of such previous harm, the 
desired alternative effluent limitations (or appronriate 
modifications thereof) will nevertheless assure the protection 
and propagation of a balanced, indigenous community of shellfish. 
fish and wildlife in and on the body of water into which the 
discharge is made. ' 

(2) In determining whether or not prior appreciable harm has 
occur~ed, the Director shall consider the length of time in which 
the applicant has been discharging and the nature of the discharge. 
Subpart I - Criteria Applicable to Cooling Water Intake Structures 
Under Section 316(b) of the Act (Reserved) 
Subpart J - Criteria for Extending Compliance Dates Under Section 
301(i) of the Act. 
§ 125.90 Purpose and Scope. 

Under sections 30l(i)(1) and (2) of the Act, extensions of the 
1977 statutory deadline for compliance with certain treatment 
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requirements may be granted by the Director through permit issuance 
or modification. This Subpart establishes criteria for granting 
these extensions and the method for incorporating these extensions 
into permits issued under section 402(a) of the Act. 
§ 125.91 Definition. 

For purposes of this Subpart, "construction" includes anyone 
of the following: preliminary planning to determine the feasibility 
of treatment works; engineering, architectural, legal fiscal, or 
economic investigations or studies, surveys, designs, plans, working 
drawinqs, specifications, procedures, or other necessary actions, 
erection, building, acqu~sitiont alteration, remodeling, improvement, 
or extension of treatment works, or the inspection or supervision 
of any of the foregoing items provided that completion of the 
facility and attainment of operational level by no later than 
July 1, 1983, is a reasonable expectation. 
§ 125.92 Requests for Permit Modification and Issuance Under 
Section 301(i)(1) of the Act. 

Any owner or operator of a publicly owned treatment works 
(POTW) that requires construction to achieve limitations under 
sections 301(b)(1)(B) or 301(b)(1)(C) of the Act may request 
modification or issuance of a permit extending the date for 
compliance with these limitations in accordance with the provisions 
of § 122.53(j). (125.92 amended by 45 FR 33512, May 19, 1980) 
§ 125.93 Criteria for Permit Modification and Issuance Under 
Section 301(i)(1) of the Act. 

No request for a permit modification or issuance under section 
301(i)(1) shall be granted unless the Director finds that the 
POTW requires construction to achieve limitations under sections 
301(b)(l)(B) or 301(b)(1)(C) of the Act and did not complete 
construction for either of the following reasons: 

(a) The issuance of a notlce to oroceed under a construction 
contract for any segment of Step 3 project work (or if notice 
to oroceed is not required, the execution of the construction 
contract) occurred before Ju1v 1,1977, but construction could 
not physically be completed by July 1,1977, despite all exped
itious efforts of the POTW (see initiation of construction as 
defined in 40 CF~ § 35.905 for Step 3); or 

(b) Federal financial assistance was not available, or was 
not available in time for construction required to achieve these 
limitations, and the POTW did not in any significant way contribute 
to this unavailability or delay. 
§ 125.94 Permit Terms and Conditions Under Section 301(i)(1) of 
the Act. 

(a) All permits modified or issued by the Director under section 
301(i)(1) of the Act shall contain at a' minimum the following permit 
terms and cJnditions: 
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(1) the shortest reasonable schedule of compliance for achieve
ment of limitations under sections 301(b)(1)(B) and (e) but in no 
event later than July 1, 1983. This schedule shall be based upon 
the earliest date that Federal financial assistance will be avail
able and construction can be completed and on any additional 
information submitted by the POTW or otherwise available. 

(i) When a facility plan has been approved in accordance with 
40 CFR 35, Subpart E, this schedule shall contain dates certain 
for the como1etion of actions leading toward the attainment of 
statutory treatment limitations. 

(ii) When the POTW has not completed Steo 1 of the construction 
grants process in accordance with 40 CFR 35, Subpart E, this sche
dule shall contain a date certain for the submission of a facility 
plan (completion of Step 1) upon which date the permit should be 
set to expire. In this case, in order to assure compliance bv 
the POTW by July 1, 1983 the following requirements must be met: 

(A) Certification by the State, based on its one or five 
year oroject priority list developed pursuant to 40 CFR 35.915 
(c), that funding will be available in time to ensure compliance 
by July 1, 1983; and 

(B) Reporting once a year (if necessary) bv the POWT as to its 
progress in obtaining Federal funding. 
(Comment: EPA recognizes that the date for submission of the 
facility plan may not take into account all the uncertainties 
of the Steo 1 planning process. Because of the uncertainties 
inherent in the Steo 1 planning process, EPA recommends that section 
301(i)(1) requests (and permit issuance) for projects that are 
presently in Step 2 or 3 should be acted on before requests 
from projects in Step 1. When Federal funding in the form of a 
Step 2 construction grant award is made available, and the Sten 
1 permit has expired, the permit is to be reissued containing 
a date certain schedule derived from the facility plan and 
coordinated with the State Project Priority List.) 

(2) A statement ensuring compliance with requirements under 
sections 201{b) through (g) of the Act consistent with the terms 
of the POTWs construction grant. 

(3) Abatement practices and interim effluent limitations 
reflecting optimum operation and maintenance of the existing 
facilities. These shall include: 

(i) Adequate operator staffing and training; 
(ii) Adequate laboratory and process controls; and 
(iii) Effluent limitations derived from reports of operation and 

maintenance inspections conducted by EPA or the State, or other 
guidance. 

(Comment: Only in exceptional circumstances should in-depth 
plant evaluations be conducted, e.g., when existing information 
does not represent the true capabilities of the plant.) 

(4) Interim effluent limitations reflecting other non-capital 
intensive measures for increased pollution control. This shall 
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include any possible minor facility modifications such as plplng 
changes, additional metering and instrumentation or the use of 
skimming and vacuuming equipment. When an existing POTW is currently 
violating limitations imposed under section 30l(b){1){C) of the 
Act, interim effluent limitations shall be established to minimize 
adverse water quality impact; these limitations shall not be made 
less stringent or allow more pollutants to be discharged during 
the term of an extension granted under section 301(i)(1) of the 
Act. . 

(b) If a POTW has industrial users, any permit issued or 
modified by the Director under section 301Ii)(1) shall contain 
any terms and conditions necessary to ensure compliance with 
40 CFR 403. 
§ 125.95 Requests for Permit Modification or Issuance Under 
Section 301(i)(2) of the Act. 

Any owner or operator of a point source other than a POTW that 
will not achieve the requirements of sections 301(b)(l){A) and 
301(b)(l)(C) of the Act because it was scheduled to discharge 
into a POTW that is presently unable to accept the discharge 
without construction, may request modification or issuance of 
a permit extending the date of compliance with these limitations 
in accordance with the provisions of § 122.53(i). (125.95 amended 
by 45 FR 33512, May 19, 1980) 
§ 125.96 Criteria for Permit Modification or Issuance Under Section 
301(i)(2) of the Act. 

No request for a permit modification or issuance under section 
301(i)(2) of the Act shall be granted unless the Director finds 
that the discharger has failed to achieve the requirements of 
sections 30l{b)(l)(A) and 301 (b)(l)(C) of the Act because it 
was scheduled to discharge into a POTW that is presently unable 
to accept the discharge without construction, and; 

(a) The discharger has indicated an intent to discharge into 
the POTW before July 1, 1977, based upon a discharge into a POTW: 

(1) The discharger was issued a permit before July 1, 1977, 
based upon a discharge into a POTW; 

(2) The discharger had a binding contractual obligation before 
July 1,1977, (enforceable against the discharger) to discharge 
into a POTW. Contracts which can be terminated or modified 
without substantial loss and contracts for feasibility, engineering 
and design studies do not constitute a contractual obligation 
under this paragraph. 

(3) A construction grant application made by the POTW before 
July 1, 1977, clearly demonstrated that the discharger was to 
discharge into the POTW; or 

(4) Engineering plans, architectural plans or working drawings, 
such as those accompanying a bona fide application for a Federal 
constructio~ grant, are sufficient only to the extent that they were 
truly representative of the intent of the discharger and the POTW; 
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(b) The Director finds that the discharger has acted in good 
faith in its efforts to effectuate discharge into the POTW and to 
minimize or abate pollution prior to discharge into the POTW. 
This shall include the following findings: 

(i) Failure of the discharger to meet the July 1, 1977, 
deadline was for reasons beyond its control; 

(ii) A history of a high degree of commitment to meet the 
requirements of the Act as minifested by cooperation with the 
State or EPA in attempting to resolve disputed issues; 

(iii) No history of unjustified delay; 
(iv) No past serious or intentional violations of the Act; and 
(v) All reasonable measures are being taken to expedite 

compliance. 
(Comment: The Director may also consider whether the discharger 
has operated its facilities competently and responsibly and the 
extent to which the discharger has completed the necessary 
prerequisites to having its waste treated by the POTW.) 

(c) The POTW ~il1 be in operation and available to the dis
charger July 1, 1983; 

(d) The POTW will be able to meet secondary treatment and water 
quality standard effluent limitations by July 1, 1983, after 
receiving the waste from the discharger; 

(e) The discharger and the POTW have entered into an enforceable 
contract providing that: 

(1) The discbarger agrees to discharge its waste to the POTW; 
(ii) The POTW agrees to accept and treat that waste by a date 

certain; and 
(iii) The discharger agrees to pay all user charges and industrial 

cost recovery charges required under section 204 of the Act; and 
(f) In the case of a discharge into an existing POTW, such 

POTW has been granted an extension under section 30l(i)(l) of 
the Act. 
§ 125.97 Permit Terms and Conditions Under Section 30l(i)(2) of 
the Act. 

All permits modified or issued by the Director under section 
301(i)(2) of the Act shall contain at a minimum the fo11owiVg 
permit terms and conditions; 

(a) The shortest reasonable schedule of compliance leading to 
discharge into the POTW, not to extend beyond the earliest date 
practicable for compliance, or beyond the final compliance date 
of any extension granted to the appropriate POTW under section 
301(i)(l) of the Act, but in no event later than July 1, 1983. 
This schedule shall be based upon the earliest date by which the 
appropriate POTW can receive the waste from the discharger and the 
discharger can complete the necessary prerequisites to having its 
waste treated by that POTW. 

(b) Achievement of effluent limitations and standards under 
sections 30l(b)(l)(A) and 301(b)(1)(C) of the Act by the same final 
date in the schedule established in paragraph (a) of this section 
in the event that the permittee does not discharge its wastes to 
the POTW by the date established under paragraph (a) of this section. 
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(c) Abatement practices and interim effluent limitations 
reflecting optimum operation and maintenance of the discharger's 
existing facilities. These shall include: 

(1) Effective performance of facility design removals; 
(2) Adequate operator staffing and training; and 
(3) Adequate laboratory and process control. 
(d) Interim effluent limitations reflecting other non-capital 

intensive measures for increased pollution control. 
(e) Requirements to meet applicable toxic effluent standards 

and prohibitions after they are promulgated under section 307(a) 
of the Act. 

(f) Requirements to ensure compliance with: 
(1) Pretreatment requirements imposed by the POTW pursuant to 

any extension granted to the POTW under section 301(i)(l); 
(2) Any State or local pretreatment requirements; and 
(3) Pretreatment standards as prorl':ulqc,7E:d vndct" section 307(b) 

of the Act. 
(Comment: The legislative history cites the following example: 
II(I)f an industry is planning on participating in a municipal 
system which will not be available until January 1983, that industry 
would sti'I1 have to install and operate pretreatment facilities 
within the time specified for compliance at the time the applicable 
pretreatment standard was promulgated and in no event later than 
three years from the date of said promulgation. Thus, if the 
pretreatment regulations are promulgated March 1, 1979, and 
require compliance within two years, that industry would be required 
to comply by March 1, 1981,uH. R. Rep_ No. 95-830, 95th Cong., 
1st Sess., 12712 (daily ed. Dec. 6, 1977).) 

(g) Any water conservation requirements necessary to carry out 
the provisions of the Act or imposed by the POTW pursuant to the 
contract executed between the discharger and the POTW. 
(Comment: The existence of such a contract is a prerequisite to 
granting an extension under section 301(i)(2)(B) of the Act and 
§ 125. 96 ( e ) • ) 
Subpart K - Criteria and Standards for Best Management Practices 
Authorized Under Section 304(e) of the Act 
§ 125.100 Purpose and Scope 

This subpart describes how best management practices (BMPs) for 
ancillary industrial activities under section 304(e) of the Act shall 
be reflected in permits, including best management practices 
promulgated in effluent limitations under section 304 and established 
on a case-by-case basis in permits under section 402(a)(1) of the 
Act. Best management practices authorized by section 304(e) are 
included in permits as requirements for the purposes of sections 
301,302,306,307, or 403 of the Act, as the case may be. 
~ 125.101 Definition. 

1I~1anufacturelt means to produce as an i ntermedi ate or fi na 1 product 
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or by-product. 

§ 125.102 Applicability of nest t-lanagement Practices. 
Dischargers who use, manufacture, store, handle or discharge 

any pollutant listed as toxic under section 307(a)(1) of the Act 
or any pollutant listed as hazardous under section 311 of the Act 
are subject to the requirements of this Subpart for all activities 
which may result in significant amounts of those pollutants 
reaching waters of the United States. These activities are ancillary 
manufacturing operations including; materials storage areas; in
plant transfer, process and material handling areas; loading and 
unloading operations; plant site runoff; and sludge and waste 
disposal areas. 
§ 125.103 Permit Terms and Conditions. 

(a) Best management practices shall be expressly incorporated 
into a permit where required by an applicable EPA promulgated 
effluent limitations guideline under section 304(e); 

(b) Best management practices may be expressly incorporated 
into a permit on a case-by-case basis where determined necessary 
to carry out the provisions of the Act under section 402(a){1). 
In issuing a permit containing BMP requirements, the Director 
shall consider the following factors: 

(1) Toxicity of the po1lutant(s); 
(2) Quantity of the pollutant(s) used, produced, or discharged; 
(3) History of NPDES permit violations; 
(4) History of significant leaks or spills of toxic or hazardous 

poll utants; . 
(5) Potential for adverse impact on public health (e.g., proximity 

to a public water supply) or the environment (e.g., proximity to a 
sport or commercial fishery); and 

(6) Any other factors determined to be relevant to the control 
of toxic or hazardous pollutants. 

(c) Best management practices may be established in permits under 
para:graph (b) of this section alone or in combination with those 
required under paragraph (a) of this section. 

(d) In addition to the requirements of paragraphs (a) and (b) of 
this section, dischargers covered under ~ 125.102 shall develop 
and implement a best management practices program in accordance 
with § 125.104 which prevents, or minimizes the potential for, 
the release of toxic or hazardous pollutants from ancillary activities 
to waters of the United States. 
§ 125.104 Best Management Practices Programs. 

Ca) BMP programs shall be developed in accordance with good 
engineering practices and with the provisions of this Subpart. 

(b) The BMP program shall: 
(1) Be documented in narrative form, and shall include any necessary 

plot plans, drawings or maps; 
(2) Establish specific objectives for the control of toxic and 

hazardous pollutants. 
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(i) Each facility component or system shall be examined 
for its potential for causing a release of significant amounts 
of toxic or hazardous pollutants to waters of the United States 
due to equipment failure, improper operations, natural phenomena 
such as rain or snowfall, etc. 

(ii) Where experience indicates a reasonable potential for 
equipment failure (e.g., a tank overflow or leakage), natural 
condition (e.g., precipitation), or other circumstances to result 
in significant amounts of toxic or hazardous pollutants reaching 
surface waters, the program should include a prediction of the 
direction', rate of flow and total quantity of toxic or hazardous 
pollutants wnich could be discharged from the facility as a result 
of each condition or circumstance; 

(3) Establish specific best management practices to meet the 
objectives identified under paragraph (b)(2) of this section, 
addressing each component or system capable of causing a release 
of significant amounts of toxic or hazardous pollutants to the 
waters of the United States; 

(4) The BMP program: 
(i) May reflect requirements for Spill Prevention Control and 

Countermeasure (SPCC) plans under section 311 of the Act and 
40 CFR Part 151, and may incorporate any part of such plans into 
the BMP program by reference; 
(Comment: EPA has proposed section 311(j)(1)(c) regulations 
(43 FR 39276) which require facilities subject to NPDES to develop 
and implement SPCC plans to prevent discharges of reportable 
quantities of designated hazardous substances. While Subpart K 
requires only procedural activities and minor construction, the 
proposed 40 CFR 151 (SPCC regulations) are more stringent and 
comprehensive with respect to their requirements for spill 
prevention. In developing BMP programs in accordance with Subpart 
K, owners or operators should also consider the requirements 
of proposed 40 CFR 151 which may address many of the same areas 
of the facility covered by this Subpart.) 

(ii) Shall assure the proper management of solid and hazardous 
waste in accordance with regulations promulgated under the Solid 
Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act of 1976 RCRA) (40 U.S.C. 6901 et seq). Management 
practices required under RCRA regulations shall be expressly 
incorporated into the BMP program; and 

(iii) Shall address the following points for the ancillary 
activities in § 125.102; 

(A) Statement of Policy; 
(B) Spill Control Committee; 
(C) Material Inventory 
(D) Material Compatibility; 
(E) Employee Training; 
(F) Reporting and Notification Procedures; 
(G) Visual Inspections; 
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(H) Preventive Maintenance; 
(I) Housekeeping; and 
(J) Security. 

(Comment: Additional technical information on BMP program is 
contained in a publication entitled "NPDES Best Management Practices 
Guidance Document.1t Copies may be obtained by written request 
to Edward A. Kramer (EN-336), Office of Water Enforcement, 
Environmental Protection Agency, Washington, D. C. 20460.) 
(125.l04(c) amended by 45 FR 33512, May 19,1980) 

(c)(l) TheBMP program must be clearly described and submitted 
as part of the permit application. An application which does not 
contain a BMP program shall be considered incomplete. Upon receipt 
of the application, the Director shall approve or modify the program 
in accordance with the requirements of this Subpart. The BMP 
program as approved or modified shall be included in the draft 
permit (§ 124.6). The BMP program shall be subject to the 
applicable permit issuance requirements of Part 124, resulting in 
the incorporation of the program (including any modifications of 
the program resulting from the permit issuance procedures) into 
the final permit. 

(2) Proposed modifications to the BMP program which affect the 
discharger's permit obligations shall be submitted to the Director 
for approval. If the Director approves the proposed BMP program 
modification, the permit shall be modified in accordance with 
§ 122.15 provided that the Director may waive the requirements 
for public notice and opportunity for hearing on such modification 
if he or she determines that the modification is not significant. 
The BMP program, or modification thereof, shall be fully implemented 
as soon as possible but not later than one year after permit 
issuance, modification, or revocation and reissuance unless the 
Director specifies a later date in the permit. 
(Note. - A later date may be specified in the permit, for example, 
to enable coordinated preparation of the BMP program required under 
these regulations and the SPCC plan required under 40 CFR Part 151 
or to allow for the completion of construction projects related to 
the facility's BMP or SPCC program.) 

(d) The discharger shall maintain a description of the BMP program 
at the facility and shall make the description available to the 
Director upon request. 

-(e) The owner or operator of a facility subject to this Subpart 
shall amend the BMP program in accordance with the provisions of this 
Subpart whenever there is a change in facility design, construction, 
operation, or maintenance which r1aterially affects the facility's 
potential for discharge of significant amounts of hazardous or 
toxic pollutants into the waters of the United States. 

(f) If the BMP program proves to be ineffective in achieving the 
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general objective of preventing the release of significant 
amounts of toxic or hazardous pollutants to those waters and 
the specific objectives and requirements under paragraph (b) 
of this section, the permit and/or the BMP program shall be 
subject to modification to incorporate revised BMP requirements. 

Subpart L - Criteria and Standards for Imposing Conditions for 
the Disposal ~f Sewage Sludge Under Section 405 of the Act 
(Reserved) 

Subpart M - Ocean Dumping Criteria Under Section 403 of the Act 
(Reserved) 
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ENVIRONMENTAL PROTECTION AGENCY 
POLICIES AND PROCEDURES FOR CONTINUING PLANNING PROCESS 

Subpart A--Scope and Purpose; Definitions 

§ 130.1 Scope and purpose. 

(a) This part establishes regulations specifying policies, procedures, 
and other requirements for the continuing planning process for the State 
pursuant to sections 208 and 303(e) of the Act and for designated area
wide'agencies pursuant to section 208(b) of the Act. The regulations 
established in this part and in Part 131 of this Chapter define and 
implement the requirements for State and areawide planning and implemen
tation pursuant to section 208 of the Act and for carrying out other 
provisions of the Act. These regulations apply to State and designated 
areawide planning agencies that are responsible for planning pursuant 
to section 208 and 303(e) of the Act. 

(b) The intent of this part is to unify and integrate the State and 
areawise water quality management planning and implementation require
ments of section 208 and other provisions of the Act. 

(c) The broad goals of the continuing planning process are to assure 
that necessary institutional arrangements and management programs are 
established to make the implement coordinated decisions designed to 
achieve water quality goals and standards; to develop a Statewide (State 
and areawide) water quality assessment, and to establish water quality 
goals and State water quality standards which take into account overall 
State and local policies and programs, including those for management 
of land and other natural resources; and to develop the strategic guid
ance for preparing the annual State program plan required under section 
106 of the Act. 

(d) The "continuing planning process" is a time-phased process by 
which the State, working cooperatively with designated areawide planning 
agencies: 

(1) Develops a water qualtiy management decision-making process 
involving elected officials of State and local units of government and 
representatives of State and local executive departments that conduct 
activities related to water quality management. 

(2) Establishes an intergovernmental process which provides 
,for water quality management decisions to be made on an areawide 
or local basis and for the incorporation of such decisions into a com
prehensive and cohesive Statewide program. Through this process, 
State regulatory programs and activities will be incorporated into 
the areawide water quality management decision process. 

(3) Develops a broad based public participation aimed at both 
informing and involving the public in the water quality management pro
gram. 
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(4) Prepares and implements water quality management plans, 
which identify water quality goals and established State water quality 
standards, define specific programs, priorities and targets for pre
venting and controlling water pollution in individual approved plan
ning areas and establish policies which guide decision-making over at 
least a twenty-year span of time (in increments of five years). 

(5) Based on the results of the Statewide (State and area
wide) planning process, develops the State strategy, be updated annually, 
which sets the State's major objectives, approach, and priorities for 
preventing and controlling pollution over a five-year period. 

(6) Translates the State strategy into the annual State program 
plan (required under section 106 of the Act), which establishes the pro
gram objectives, identifies the resources committed for the State program 
each year, and provides a mechanism for reporting progress toward achieve
ment of program objectives. 

(7) Periodically reviews and revises water quality standards 
as required under section 303(c) of the Act. 

~ 130.2 Definitions. 

As used in this part, the following terms shall have the meanings 
set forth below. 

(a) The term "Act" means the Federal l~ater Pollution Control Act, 
as amended; Pub. L. 92-500,86 Stat. 816 (1972); (33 U.S.C. 1251 et seq.). 

(b) The term "EPA" means the United States Environmental Protection 
Agency. 

(c) The term "Administrator" means the Administrator of the Environ
mental Protection Agency. 

(d) The term "Regional Administrator" means the appropriate EPA 
Regional Administrator. 

(e) The term "continuing planning process" means the continuing 
planning process, including any revision thereto, required by sections 
208 and 303(e) of the Act for State agencies and section 208(b) of the 
Act for designated areawide agencies. 

(f) The term "water qualtiy management plan" means the plan for 
managing the water quality, including consideration of the relationship 
of water quality to land and water resources and uses, on an areawide 
basis, for each EPA/State approved planning area and for those areas 
designated pursuant to section 208(a}(2}, (3), or (4) of the Act within 
a State. Preparation, adoption, and implementation of water quality 
management plans in accordance with regulations under this part and 
Part 131 of this Chapter shall constitute compliance with State re
sponsibilities under section 208 of the Act. 
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(g) The term "State planning area" means that area of the State that 
is not designated pursuant to section 208(a)(2), (3), or (4) of the Act. 
State planning areas are to be identified in the planning process 
description that is submitted by the State for approval by the Regional 
Administrator. Depending upon the requirement being considered, the 
State planning area may be subdivided into lIapproved planning areas" 
that may include the entire State or portions of the State defined by 
hydrologic, political, or other boundaries. 

(h) The term "designated areawide planning area" means all areas 
designated pursuant to section 208(a)(2), (3), or (4) of the Act and 
§ 130.13. 

(i) The term IIState plannin9 agency" means that State agency designat
ed pursuant to section 208(a)(6) of the Act and § 130.12(a). 

(j) The term "designated areawide planning agency" means that agency 
designated in accordance with section 208(a)(2), (3), or (4) of the Act. 

(k) The tenn lIeffluent limitation" means any restriction established 
by a State or the Administrator on quantities, rates, and concentrations 
of chemical, physical, biological, and other constituents which are dis
charged from point sources into navigable water, waters of the contiguous 
zone, or the oceans. 

(1) The term "schedule of compliance" means in reference to point 
and nonpoint sources of pollutants, a sequence of actions or operations 
leading to compliance with applicable effluent limitations, other 
limitations, prohibitions, practices, or standards which are contained 
in a National Pollutant Discharge Elimination System permit or in a State 
permit or other regulatory program which is legally binding on the owner 
or operator of the source. 

(m) The tenn "target abatement dates" means: 

(1) For point sources, a sequence of actions or control measures 
which have not yet been formally adopted through the pennit process. 

(2) For nonpointsources, a sequence of remedial measures, 
actions, or operations which have not been fonnally adopted through 
implementation of management or regulatory programs established pursuant 
to approved State water quality management plans, or portions thereof. 

(n) The tenn "National Pollutant Discharge Elimination System" means Iii 
the national pennitting system authorized under section 402 of the Act, 
including any State permit program w~ich has been approved by the Admin-
istrator pursuant to section 402 of the Act. 

(0) The term "segment" means a portion of an approved planning area, 
the surface waters of which have common hydrologic characteristics (or 
flow regulation patterns); common natural physical, chemical and biological 
characteristics and processes; and common reactions to external stresses, 
such as the discharge of pollutants. Segments will be classified as either 
a water quality segment or an effluent limitation segment as follows: 
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(1) Water quality segment. Any segment where it is known that 
water quality does not meet applicable water quality standards and/or 
is not expected to meet applicable water quality standards even after 
the application of the effluent limitations required by sections 301(b) 
(l)(B) and 301(b)(2)(A) of the Act. 

(2) Effluent limitation segment. Any segment where it is known 
that water quality is meeting and will continue to meet applicable 
water quality standards or where there is adequate demonstration that 
water quality will meet applicable water quality standards after the 
application of the effluent limitations required by sections 301(b) 
(l)(B) and 301(b)(2)(A) of the Act. 

(p) The term "significant discharge" means any point source dis
charge for which timely management action must be taken in order to 
meet the water qual i"ty objectives within the period of the operative 
water quality management plan. The significant nature of the dis
charge is to be determined by the State, but must include any discharge 
which is causing or will cause water quality problems. 

(q) The term "Best Management Practices" (BMP) means a practice, 
or combination of practices, that is determined by a State (or designated 
areawide planning agency) after problem assessment, examination of alter
native practices, and appropriate public participation to be the most 
effective, practicable (including technological, economic,-and institu
tional considerations) means of preventing or reducing the amount of 
pollution generated by nonpoint sources to a level compatible with 
water quality goals. 

(r) The tenn "residual wastes" means those solid, liquid, or sludge 
substances from man's activities in the urban, agricultural, mining, 
and industrial environment remaining after collection and necessary 
treatment. 

(s) The definitions of the terms contained in Section 502 of the Act 
shall be applicable to such terms as used in this part unless the context 
otherwise requires. 

Subpart B--General Requirements 

§ 130.10 Planning process requirements. 

(a) The State and designated areawide planning agencies shall establish 
a planning process which provides for the establishment of necessary 
institutional arrangements and management programs to make and implement 
coordinated decisions designed to achieve water quality goals and stan
dards. The planning process shall include: 

(1) Public participation during plan development, review, and 
adoption in accordance with section lOl(e) of the Act and in accordance 
with Part 105 of this Chapter. 
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(2) Adequate intergovernmental input in the development and 
implementation of water quality management plans as described in § 130.17; 

(3) The coordination and integration of the water quality 
management planning in State planning areas and in designated areawide 
planning areas as described in § 130.33, and coordination of water 
quality management planning with related Federal, State, interstate, 
and local comprehensive, functional, and other developmental planning 
activities, including land use and other natural resources planning 
activities, as described in § 130.34; 

(4) The preparation, adoption, and revision, of water. quality 
management plans for the appropriate areas and waters within the State 
that fulfill the requirements contained in Part 131 of this Chapter; 

(5) The establishment and implementation of regulatory programs 
identified in approved water quality man~gement plans prepared pursuant 
to Part 131 of this Chapter; 

(b) In addition to the requirements of § 130.10(a), the State 
agency planning process shall provide for the following: 

(1) The development, review and adoption of water quality 
standards in accordance with § 130.17(a) and with section 303(c)(1) 
and (2) of the Act; 

(2) The development, adoption and implementation of a State
wide policy on antidegradation, consistent with the criteria identified 
in § 130.17(d); 

(3) The review, and certification of plans for designated area
wide planning areas as required pursuant to § 130.33; and 

(4) The annual preparation of the State strategy as described 
in Subpart C of this part. 

(c) The description of the State planning process thatis to be sub
mitted by the Governor pursuant to § 130.40(b) shall contain, as a 
minimum, the following: 

(1) A description of how each of the requirements specified 
in § 130.10(a) and (b) will be achieved. 

(2) A listing(s) and a map(s) of the State showing proposed 
State planning areas in which planning is to be conducted by the State 
pursuant to this part and Part 131 of this Chapter and a listing(s) 
and a map(s) showing those areawide planning areas that have been 
designated or are expected to be designated (including a timetable for 
designation) under section 208(a)(2), (3), or (4) of the Act in which 
planning is to be conducted by areawide planning agencies pursuant to 
§ 130.13. 

(3) A listing(s) and map(s) of the State showing each segment 
and its classification. 
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(4) A State/EPA agreement on the level of detail and the schedule 
of preparation of State water quality management plans as described in 
§ 130.11. 

(5) A schedule for review and revision, where necessary, of 
water quality standards and for development and adoption of a Statewide 
policy on antidegradation, together with a schedule of milestones which 
includes proposed dates for public hearings on the revisions and anti
degradation policy. The schedule shall provide that the water quality 
standards and the antidegradation policy will be reviewed and revised 
in ample time to be used as a basis for 1977-1983 management and regu
latory decisions. 

(6) The identification of the State planning agency designated 
pursuant to § 130.12(a). 

(7) A listing of the areawide planning agencies that have been 
designated by the Governor or the identification of are~wide planning 
agencies that will be designated by the Governor (including a time-
table for designation) to perform planning in areawide planning areas 
designated pursuant to section 208(a)(2) or (3) of the Act and § 130.13(b). 

(8) A description of the State's management program to oversee 
water quality management planning conducted by designated areawide 
planning agencies, including the monitoring of progress and accomplish
ment of key milestones specified in the areawide planning agency's work 
plans, and to otherwise assure timely and meaningful State involvement 
in the areawide planning process. 

(9) A listing of the delegations made pursuant to § 130.14(a) 
to the agency or agencies that will perform the planning under this part 
and Part 131 of this Chapter. 

(10) A listing of proposed representatives on the policy advisory 
committee(s) established in accordance with § 130.16(c) for each approved 
planning area. 

(11) A statement that legal authorities required at the local 
and/ar State levels to prepare, adopt, and implement State water quality 
management plans as required by the planning process exist or will be 
sought. 

§ 130.11 Agreement on level of detail and timing of State water quality 
management plan preparation. 

(a) The appropriate level of detail and timing of State water quality 
management plan preparation for each proposed State planning area will 
depend on the water quality problems of the area and the water quality 
decisions to be made, and shall be established by agreeme.nt between the 
State and the Regional Administrator, after appropriate public participation 
pursuant to § 130.40. 
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(b) The agreement shall include an indication of those ~roposed State 
planning areas, or portions therof, wherein the State, with supporting 
data, certifies that particular water quality and/or source control 
problems do not exist or are not likely to develop within the timeframe 
of the plan and, therefore that certain types of planning and implemen
tation will not be undertaken. 

(c) The agreement shall provide a sequence for phasing of planning 
at the appropriate level of detail and insufficient time to meet the 
1983 national water quality goal specified in section 1J1(a)(2) of the 
Act, consistent with the provisions' of § 130.17. The agreement should 
assure the orderly integration of applicable past and present planning 
efforts (including designated areawide planning) with the planning efforts 
and needs established in this part and Part 131 of this Chapter. The 
agreement shall define the State's priorities for the development of 
State water quality management plans, or portions thereof, pursuant to 
the process and shall be consistent with projected planning and resources; 
provided that initial State and areawide water quality management 
plans shall be completed, adopted, certified, and submitted to the Regional 
Administrator in accordance with § 130.20 no later than November 1, 1978. 

§ 130.12 Designation of State planning agency. 

(a) The Governor shall designate, in accordance with § 130.10(c)(6), 
a State planning agency to be responsible for the conduct and coordination 
of the required planning under this part and Part 131 of this Chapter. 

(b) Although the State planning agency designated pursuant to § 130.12 
(a) may delegate portions of its responsibilities to other State, Federal, 
local, or interstate agencies in accordance with § 130.14, the State 
planning agency shall assure that each element of the Statels approved 
planning process is achieved. 

§ 130.13 Designation of areawide planning areas and agencies. 

(a) the Governor(s) shall identify areawide planning areas pursuant 
to section 208(a)(2) or (3) of the Act which, as a r.esult of urban
industrial concentrations or other factors, have substantial water quality 
control problems A substantial water quality control problem will be 
deemed to exist when water quality has been or may be degraded to the 
extent that existing or desired designated water uses are impaired or 
precluded and when the water quality control problem is complex. 

(b) The Governor{s) shall, after consultation with appropriate 
elected and other officials of local governments having jurisdiction in 
those areas identified in accordance with § 130.13(a), designate areawide 
planning areas provided that: 

(1) The affected general purpose or other appropriate units of 
local government within the boundaries of the areawide planning area 
have in operation a coordinated waste treatment management system, or 
show their intent, through a demonstrated effort to obtain and submit 

E-159 
S478 



resolutions of intent from those governmental units believed to be critical 
in the planning and implementation of the areawide 208 plan. 

(2) The affected units of local government have legal authority 
to enter into agreements for coordinated wastewater management in com
pliance with section 208 of the Act. 

(3) The water quality problem for the area is not associated 
with a water pollution control problem for which the State has pre-empted 
areawide planning pursuant to section 208(b)(4) of the. Act. 

(c) The Governor(s) shall designate a single representative organ
ization capable of developing effective areawide plans in accordance 
with section 208 of the Act for each area designated pursuant to § 130.13(b). 
Each areawide planning agency shall: 

(1) Be a representative organization whose membership shall 
include, but need not be limited to, elected officials of local govern
ments or their designees having jurisdiction in the designated areawide 
planning area; 

(2) Have waste treatment planning jurisdiction in the entire 
designated areawide planning area; 

(3) Have the capability to have the water quality management 
planning process fully underway no later than one year .after approval of 
the designation; 

(4) Have the capability to complete the initial water quality 
management plan no later than two years after the planning process is 
in operation; and 

(5) Have established procedures for adoption, review, and re
vision of plans and resolution of major issues, including procedures for 
public participation in the planning process. 

(d) The procedures for designating areawide planning areas and agencies 
shall be as follows: 

(1) Within 60 days after these regulations become effective, 
the Governor shall: 

(i) After communication with chief elected officials of 
local or regional general purpose units of government in areas not yet 
designated, identify areas and agencies which he determines to be eligi
ble for designation pursuant to § 130.13(b) and (c). 

(ii) Notify the chief elected officials of local or regional 
general purpose units of governments of those areawide planning areas 
and agencies he intends to designate pursuant to § 130.12(d)(1)(i) and 
request their comments and recommendations. 

(2) In areas where the chief elected officials feel that the 
Governor acted inappropriately in his determination of eligible areas 

S478 E-160 



and agencies pursuant to § 130.13(d)(I)(i), such officials may petition 
the Governor for reconsideration of his determination. 

(3) Within 150 days after these regulations become effective 
and after consideration of recommendations of chief elected officials of 
local or regional general purpose units of government, the Governor shall: 

(i) Hold public meetings or hearings in those areas where 
he intends to designate and areawide planning area and agency. 

(ii) Hold public meetings or hearings in those areas 
where chief elected officials request designation, but the Governor does 
not intend to designate. 

(iii) Submit his final determination on designations to be 
made to the Regional Administrator. A record of the public meetings or 
hearings pursuant to § 130.13(d)(3)(i) and (ii) shall be made available 
to the Regional Administrator and the public on request. 

(4) The designation procedures set forth in § 130.13(d)(I), 
(2), and (3) may be waived by the Regional Administrator where he deter
mines that 'the initial designation process required pursuant to section 
208(a) of the Act resulted in the designation of all areas and agencies 
in the State that meet the criteria set forth in § 130.13(b) and (c). 

(5) The identification and designation of interstate areas shall 
be in accordance with the provisions of § 130.13(a) through (d) provided, 
however, that appropriate interstate agencies shall be consulted, and 
the designation shall be the joint action of the Governors of all the 
affected States. 

(e) Within 150 days after these regulations become effective, for 
each areawide planning area and agency to be designated during FY 1976, 
the Governor shall provide the following information to the Regional 
Administrator: 

~1) An exact description of the boundaries of each area including 
a statement relating the boundaries of any area to the boundaries of the 
SMSA(s) contained within or contiguous to the area Qr, for those areas 
not within a SMSA, a statement relating the boundaries of the area to 
the nearest SMSA, and a statement indicating: 

(i) Population of the area; 

(ii) Nature of the concentration and distribution of indus
trial activity in the area; 

(iii) Degree to which it is anticipated that the area could 
improve its ability to control water quality problems were it designated 
as an areawide planning area; and 

(iv) Factors responsible for designation of the areawide 
planning area as described in § 130.13(a). 
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(2) Identification and supporting analysis of each water quality 
segment included in each area, as identified pursuant to § 130.10(c)(3). 

(3) For each area a copy of the charter of existing regional 
waste treatment management agencies or formally adopted resolutions, if 
available, which demonstrate that the general purpose units of local 
government involved will join together in the planning process to develop 
and implement a plan which will result in a coordinated waste treatment 
management system for the area. The resolutions shall also state that 
all applications for grants for construction of a publicly owned treatment 
works will be consistent with the approved plan and will be made only 
by the designated management agency_ 

(4) For each area, the name, address, and official contact for 
the agency designated to carry out the planning. 

(5) A statement on the factors considered in agency designa
tion as described in § 130.13(c). 

(6) A summary of public participation in accordance with the 
requirements set forth in Part 105 of this Chapter. 

(f) For areawide planning areas and agencies to be designated after 
FY 1976, the information received by § 130.13(e) shall be submitted at 
a later date to be established by the Administrator. 

(g) The Regional Administrator and the Administrator shall review 
each submission pursuant to § 130.13(e) and (f) to determine compliance 
with the Act and the criteria set forth in § 130.13(a) through (d). 

(h) Upon completion of his review, the Administrator shall publish 
notice in the FEDERAL REGISTER and shall notify in writing the appropri
ate Governor(s) of this approval. The effective date of desi'gnation 
is the date of the Administrator's approval of each designation. In 
the event that the Administrator disapproves any of the designations, 
he shall specify his reasons with his notice of disapproval. 

(i) The appropriate Governor(s) may from time to time designate 
additional areawide planning areas and agencies. In such cases, approval 
of the designation shall be at the discretion of the Administrator, 
taking into account its consistency with the State continuing planning 
process. The Administrator will also take into account the ability of 
any such designated areawide planning agency to develop and submit the 
areawide plan no later than November 1, 1978. 

§ 130.14 Delegation of planning responsibilities. 

(a) The State planning agency designated pursuant to § 130.12(a) 
may delegate responsibility, with the approval of the Regional Adminis
trator, to other State, Federal, local, or interstate agencies for the 
conduct, where appropriate, of any portion of the State's required water 
quality management planning under thiS part and Part 131 of this Chapter. 
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(b) Locally elected officials of major general purpose units of 
government, and other pertinent local and areawide organizations within 
the jurisdiction of a proposed. local or interstate planning agency, shall 
be consulted prior to any delegation of planning responsibility to an 
agency made pursuant to § 130.14(a). 

(c) Each delegation of planning responsibility to an agency made 
pursuant to § 130.14(a) of this section shall include: 

(1) The agency's name, address, and name of the director; and 

(2) The agency's jurisdiction (geographical coverage and extent 
of planning responsibilities). 

(d) In the event that responsibility for preparation of a portion of 
a State water quality management plan is delegated pursuant to § 130.14 
(a) to an agency other than the State water pollution control agency, 
evi dence from such other agency sha 11 be supp 1 i ed whi ch shows acceptance 
of such delegation of planning responsibility and the agency's capability 
and intent to comply with the time schedules set forth in the planning 
process and to develop a plan, or portion thereof, consistent with the 
laws of the respective State, the requirements of this part, Part 131 
of this Chapter, and the Act. 

(e) The State planning agency may make additional delegations, as 
set forth in this section, from time to time. Such delegations shall 
be accomplished by revising the planning process as provided in § 130.43. 

§ 130.15 Designation of management agencies. 

(a) Upon completion and submission of a water quality management 
plan, the Governor shall designate Federal, State, interstate, regional, 
or local agency(ies) appropriate to carry out each of the provision(s) 
of the water quality management planes). 

(b) In the event the State or designated areawide planning agency 
determines that cooperation from a Federal agency(ies) is required to 
carry out certain provisions of the plan, the State or designated area
wide planning agency shall identify such Federal agency and seek coop
eration in accordance with § 130.35. 

(c) The Governor may designate a specific agency(ies) to begin 
implementing an approved portiones) of the water quality management 
planes) prior to completion of the planes}. 

(d) The Regional Administrator shall accept and approve all designated 
management agency(ies) unless, within 120 days of a designation, he 
finds that, the agency(ies) does not have adequate authority, including 
the requirement that statutory and regulatory provisions required to im
plement the plan be adopted by the date of plan approval by the Regional 
Administrator, and capability, as required in § 131.11(0)(2) of this 
Chapter, to accomplish its assigned responsibilities under the plan. 
The Regional Administrator shall approve, conditionally approve or 
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disapprove such management agency designations in accordance with the 
same procedures to be uSed in approving water quality management plans 
(see § 131.21 of this Chapter). 

(e) The Regional Administrator may withdraw his approval made 
pursuant to § 130.15(d) in the event that a designated management agency(ies) 
fails to implement the provision(s) of an approved water quality manage
ment plan for which the agency(ies) is assigned responsibility. 

§ 130.16 Intergovernmental cooperation and coordination. 

(a) The process shall assure that adequate and appropriate areawide 
and local planning results will be included in the development and 
implementation of water quality management plans for the State. 

(b) Local governments within the State are to be encouraged to utilize 
existing, or develop, appropriate institutional or other arrangements 
with local governments in the same State in the development and implemen
tationofwater quality management plans, or portions thereof. 

(c) The State shall provide a mechanism for meaningful and significant 
results from local, State, interstate, and Federal units of government. 
As an element of this mechanism, a policy advisory committee(s) shall 
be established to adivse the responsible planning or implementing agency 
during the development and implementation of the plan on broad policy 
matters, including the fiscal, economic, and social impacts of the plan. 
Use of existing policy advisory committees is encouraged; however as 
a minimum, this policy advisory committee shall include a majority 
membership of representatives of chief elected officials of local units 
of government. 

(d) The policy advisory committee for designated areawide planning 
areas shall include representatives of the State and public and may 
include representatives of the U.S. Departments of Agriculture, Army, 
and the Interior, and such other Federal and local agenc(es as may be 
appropriate in the opinion of EAP, the State(s), and the designated 
areawide planning agency. 

(e) The State shall provide for interstate cooperation (and where 
necessary, in conjunction with an under the direction of appropriate 
Federal agencies should provide for international cooperation) whenever 
a plan involves the interests of more than one State. When a water 
quality management plan or portion of a plan is under development or is 
being implemented in the State for an area affecting or affected by 
waters of one or more other States, the State shall cooperate .and coor
dinate with each such other State in the development and implementation 
of the water quality management plan pertinent to .such area. EPA 
will provide assistance, upon request, to assure the appropriate coop
eration and coordination between other States and Federal agencies. 
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§ 130.17 Water quality standards. 

(a) The State shall hold public hearings for the purpose of reviewing 
water quality standards and shall adopt revisions to water quality stan
dards, as appropriate, at least once every three years and submit such 
revisions to the appropriate Regional Administrator pursuant to section 
303(c) of the Act. 

(b) The water quality standards of the State shall: 

(1) Protect the public health or welfare, enhance the quality 
of water and serve the purposes of the Act; 

(2) Specify appropriate water uses to be achieved and protected, 
taking into consideration the use and value of water for public water 
supplies, propagation of fish, shellfish, and wildlife, recreation purposes, 
and agricultural, industrial, and other purposes, and also taking into 
consideration their use and value for navigation; and 

(3) Specify appropriate water quality criteria necessary to 
support those water uses designated pursuant to § 130.17(b)(2). 

(c) In reviewing and revising its water quality standards pursuant 
to § 130.17(a), the State shall adhere the following principles: 

(1) The State shall establish water quality standards which 
will result in the achievement of the national water quality goal 
specified in section 101(a)(2) of the Act, wherever attainable. In 
determining whether such standards are attainable for any particular 
segment, the State should take into consideration environmental, tech
nological, social, economic, and institutional factors. 

(2) The State shall maintain those water uses which are currently 
being attained. Where existing water quality standards specify designated 
water uses less than those which are presently being achieved, the State 
shall upgrade its standards to reflect the uses actually being attained. 

(3) At a minimum, the State shall maintain those water uses 
which are currently designated in water quality standards, effective as 
of the date of these regulations or as subsequently modified in accord
ance with § 130.17(c)(1) and (2). The State may establish less re
strictive uses than those contained in existing water quality standards, 
however, only where the State can demonstrate that: 

(i) The existing designated use is not attainable because 
of natural background; 

(ii) The existing designated use is not attainable because 
of irretrievable man-induced conditions; or 

(iii) Application of effluent limitations for existing sources 
more stringent than those required pursuant to section 301(b)(2)(A) and 
(B) of the Act in order to attain the existing designated use would result 
in substantial and widespread adverse economic and social impact. 
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(4) The State shall take into consideration the water quality 
standards of downstream waters and shall assure that its water quality 
standards provide for the attainment of the water quality standards of 
downstream waters. 

(d) The Regional Administrator shall approve or disapprove any pro
posed revisions of water quality standards in accordance with the pro
visions of section 303(c)(2) of the Act. 

(e) The State shall develop and adopt a Statewide antidegradation 
policy and identify the methods for implementing such polilcy pursuant 
to § 130.10(b)(2). The antidegradation policy and implementation methods 
shall, at a minimum, be consistent with the following: 

(1) Existing instream water uses shall be maintained and pro
tected. No further water quality degradation which would interfere 
with or become injurious to existing instreamwater uses is allowable. 

(2) Existing high quality waters which exceed those levels 
necessary to support propagation of fish, shellfish and wildlife and 
recreation in and on the water shall be maintained and protected unless 
the State chooses, after full satisfaction of the intergovernmental 
coordination and public participation provisions of the State's continuing 
planning process, to allow lower water quality as a result of necessary 
and justifiable economic or social development. In no event, however, 
may degradation of water quality interfere with or become injurious to 
existing instream water uses. Additionally, no degradation shall be 
allowed in high quality waters which constitute an outstanding National 
resource, such as waters of National and State parks and wildlife refuges 
and waters of exceptional recreational or ecological significance. Fur
ther the State shall assure that there shall be achieved the highest 
statutory and regulatory requirements for all new and existing point 
sources and feasible management or regulatory programs pursuant to 
section 208 of the Act for nonpoint sources, both existing and proposed. 

(3) In those cases where potential water quality impairment 
associated with a thermal discharge is involved, the anti degradation 
policy and implementing method shall be consistent with section 316 of 
the Act. 

Subpart C--Requirements for State Strategy 

§ 130.20 State strategy; contents and submission. 

Ca) Based on current water quality conditions, evaluation of program 
achievement to date, water quality management plans developed under this 
part and Part 131 of this Chapter (including basin water quality manage
ment plans), and the annual EPA guidance (described in Subpart B of 
Part 35 of this Chapter), each State shall prepare and update annually 
a State strategy for preventing and controlling water pollution over a 
five-year period. The strategy shall contain: 
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(1) A Statewide assessment of water quality problems and the 
causes of these problems. 

(2) A ranking of each segment based on the Statewide assessment 
of water quality problems. 

(3) An overview of the State's approach to solving its water 
quality problems identified in paragraph (b)(l) of this section, including 
a discussion of the extent to which nonpoint sources of pollution will 
be addressed by the State program. 

(4) A year-by-year estimate of the financial resources needed 
to conduct the program in the State, by major program element (as 
defined in Subpart B of Part 35 of this Chapter). 

(5) A listing of the priorities and scheduling of the State's 
water quality management plan preparation and implementation, areawide 
plans, and other appropriate program actions to carry out § 130.20(a)(4). 

(6) A brief summary of the State monitoring strategy (described 
in Appendix A to Subpart B of Part 35 of this Chapter). 

(b) The State strategy shall be submitted annually as part of the 
annual State program submission pursuant to § 35.555 of this Chapter. 

Subpart D--Relationship of Planning 
Process and Other Programs 

§ 130.30 Relationship to monitoring and surveillance program. 

(a) The State shall assure that an appropriate monitoring program 
will be established in accordance with provisions of Appendix A to Sub
part B of Part 35 of this Chapter. 

(b) The process shall provide that each water quality management 
plan sha1l be based upon the best available monitoring and surveillance 
data to determine the relationship between instream water quality and 
sources of pollutants and, where practicable, to determine the relation
ship between disposal of pollutants on land and groundwater quality. 

(c) In areas where a State or designated areawide planning agency 
determines that a groundwater pollution or contamination problem exists 
or may exist from the disposal of pollutants on land, or in subsurface 
excavations, the State or designated areawide planning agency, to support 
the establishment of controls or procedures to abate such pollution or 
contamination as identified in § 131.11 (j)-(l) of this Chapter, shall 
conduct (or the State shall require to be conducted by the disposing 
person), a monitoring surveyor continuing program of monitoring to 
determine present or potential effects of such disposal, where such 
disposal is not prohibited. Groundwater monitoring conducted under this 
paragraph shall be coordinated with groundwater monitoring programs es
tablished pursuant to the Safe Drinking Water Act (Pub. L. 93-523). 
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§ 130.31 Relationship to municipal facilities program. 

(a) Before awarding initial grant assistance for any project for any 
treatment works under section 201(g) of the Act, where an applicable State 
water quality management plan, or relevant portion thereof, has been 
approved in accordance with this part and Part 131 of this Chapter, the 
Regional Administrator shall determine, pursuant to section 208(d) of 
the Act, that the applicant for such grant is the appropriate designated 
management agency approved by the Regional Administrator pursuant to 
§ 130.15. 

(b) Before approving a Step II or Step III grant for any project 
for any treatment works under section 201(g) of the Act, the Regional 
Administrator shall determine, pursuant to § 35.925-2 of this Chapter, 
that such works are in conformance with any applicable State water quality 
management plan or relevant portion thereof, approved by the Regional 
Administrator in accordance with this part and Part 131 of this Chapter. 

(c) The Regional Administrator may elect not to approve a grant for 
any municipal treatment works under section 201(g) of the Act where an 
incomplete or a disapproved water quality management plan does not pro
vide an adequate assessment of the needs and priorities for the area in 
which the project is located, consistent with the Actts planning require
ments. 

(d) The Regional Administrator and the State, through the agreement 
described in § 130.11, shall assure that planning under this part and 
Part 131 of this Chapter related to any municipal treatment works is 
accomplished in a timely manner, consistent with State priorities for 
construction of such municipal treatment works. 

§ 130.32 Relationship to National Pollutant Discharge Elimination System. 

(a) State participation in the National Pollutant Discharge Elimina
tion System pursuant to section 402(b) of the Act shall not be approved 
for any State w~ich does not have a continuing planning process approved 
by the Regional Administrator pursuant to § 130.41. 

(b) Approval of State participation in the National Pollutant Dis
charge Elimination System pursuant to section 402(b) of the Act may be 
withdrawn in accrirdance with the provisions of section 402(c)(3) of the 
Act and § 124.93 of this Chapter from any State if approval of the con
tinuing planning process is withdrawn pursuant to § 130.42. 

(c) No permit under section 402 of the Act shall be issued for any 
point source which is in conflict with a plan approved by the Regional 
Administrator in accordance with this part and Part 131 of this Chapter, 
provided however, that no such permit shall be deemed to be in conflict 
with any provision of such plan or portion thereof, hereafter approved, 
which relates specifically to the discharge for which the permit is pro
posed, unless the State has provided the owner or operator of the dis
charge and the interested public with notice and the opportunity to appeal 
such provision. 
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§ 130.33 Relationship of State and designated areawide planning programs. 

(a) The State planning agency designated by the Governor pursuant to 
§ 130.12(a) is responsible for assuring that the requirements of section 
208 of the Act, this part, and Part 131 of this Chapter are achieved 
Statewide. 

(b) In order to assure that designated areawide planning agencies 
achieve the requirements specified in § 130.33(a) in a timely manner 
and that such agencies conduct planning that is consistent with planning 
developed by the State, the State planning agency designated pursuant to 
§ 130.12(a) is expected to provide leadership and support to designated 
areawide planning agencies and to monitor progress of such agencies. 

(c) Designated areawide planning under section 208 of the Act shall 
be incorporated in the water quality management plan for the State. 
The State planning agency shall provide the review and certification of 
such designated areawide planning pursuant to § 131.20(f) of this Chapter 
prior to formal incorporation into the State's water quality management 
plan. 

§ 130.34 Relationship to other local, State, and Federal planning programs. 

(a) The process shall assure that State water quality management plans 
are coordinated, and shall describe the relationship with plans for 
designated areawide planning areas within the State, with planning re
quired in adjacent States under section 208 of the Act, with affected 
State, local, and Federal programs, and with other applicable resource 
and developmental planning including: 

(1) State and local land use and development programs. 

(2) Activities stemming from applicable Federal resource and 
developmental programs including: 

(i) The Solid Waste Disposal Act, as amended (Pub. L. 91-512). 

(ii) The Safe Drinking Water Act (Pub. L. 93-523). 

(iii) The Clean Air Act, as amended (Pub. L. 91-604). 

(iv) The Coastal Zone Management Act (Pub. L. 92-583). 

(v) The Watershed Protection and Flood Protection Act 
(Pub. L. 83-566). 

(vi) The Rural Development Act of 1972 (Pub. L. 92-419). 

(vii) The Land and Water Conservation Fund Act, as amended 
(Pub. L. 88-578). 

(viii) . The National Historic Preservation Act (Pub. L. 89-665). 
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(ix) The Fish Restoration Act (Pub. L. 81-681) and the Fed
eral Aid in Wildlife Restoration Act (Pub. L. 75-415). 

(x) The Endangered Species Act (Pub. L. 93-205). 

{xi} Wastewater Management Urban Studies Programs adminis
tered by the U.S. Army Corps of Engineers (Pub. L. 685, 1938, Puh. L. 
429, 1913). 

(xii) Transportation Planning administered by the Department 
of Transportation (Pub. L. 87-866, Pub. L. 93-366, Pub. L. 93-503). 

(xiii) The Housing and Community Development Act of 1974 
(Pub. L. 93-383). 

{xiv} Other Federally assisted planning and management 
programs. 

(b) Approved section 201 facilities plans are to be considered 
detailed portions of the water quality management planes) providing in
depth analysis of specific municipal and storm drainage related water 
quality problems. The State or areawide planning agency is responsible 
for assuring compatibility of 201 facilities planning with the State 
or areawide water quality man~gement plan. 

(c) In the event that a "Level B" study (as required under section 
209 of the Act) is underway or has been completed, the State or designated 
areawide planning agency shall consider the following outputs of the study, 
and where appropriate, provide for integration of the outputs with the 
water quality management planes}: 

(I) Existing and projected future water withdrawals and consump
tive demand over a 20-year period. 

(2) Facilities and management measures to be undertaken to meet 
demands on the water supply program. 

(3) The effects of the water supply program on water quality. 

(4) Impact of authorized water development measures. 

{5} Identification of proposed or designated wild and scenic 
stream reaches. 

(6) Watershed management and land treatment measures. 

(7) Energy development and production related factors. 

(d) In the event that a "Level 8" plan has not been initiated, the 
State or designated areawide planning agency shall identify the appropriate 
constraints on water quality management which would be brought about by: 

(1) Current and projected future (20-year period) water demands. 
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(2) Designated and desired wild and scenic river segments. 

(3) Energy development and production factors. 

§ 130.35 Planning requirements for Federal properties, facilities or 
activities. 

(a) Pursuant to section 313 of the Act and Presidential Executive 
Order Number 11752, Federal properties, facilities or activities are 
required to be in compliance with State, interstate, and local substan
tive requirements respecting control and abatement of pollution to the 
same extent that any person is subject to such requirements. 

(b) Federal agencies shall cooperate and give support to State or 
designated areawide planning agencies in the formulation and implementation 
of water quality management plans relating to Federal properties, facil
ities or activities and land areas contiguous with Federally-owned lands. 

(c) The Regional Administrator shall assist in coordination of sub
stantive planning requirements for Federal properties, facilities or 
activities between the appropriate State and Federal agency(ies). 

(d) Disputes or conflicts between Federal agencies and State, inter
state, or local agencies in matters affecting the application of or com
pliance with an applicable requirement for control and abatement of 
pollution shall be mediated by EPA. In such cases, if attempted medi
ation is unsuccessful the matter will be referred to the Office of 
Management and Budget under provisions of Executive Order 11752. 

Subpart E--State Planning Process Adoption, 
Approval and Revisions Procedures; Separability 

§ 130.40 Adoption and submission of State process description. 

(a) The description of the State continuing planning process develop
ed pursuant to § 130.10(c) or revisions to the description of the State 
continuing planning process made pursuant to § 130.43 shall be adopted 
as the official continuing planning process of the State after appropriate 
public participation in accordance with section 101(e) of the Act and 
with Part 105 of this Chapter. 

(b) The Governor shall submit the adopted State continuing planning 
process description to the Regional Administrator for approval. Sub
sequent revisions to the continuing planning process description, however, 
shall be submitted as a part of the State program submittal pursuant to 
§ 35.555 of this Chapter. 

(c) Submission shall be accomplished by delivering to the Regional 
Administrator the adopted planning process description, as specified in 
§ 130.10(c) of this part, and a letter from the Governor notifying the 
Regional Administrator of such action. 
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§ 130.41 Review and approval of disapproval of State process. 

(a) The Regional Administrator shall approve~ conditionally approve, 
or disapprove, the State planning process description submitted pursuant 
to § 130.40 of this part within 30 days after the date of receipt~ as 
follows: 

(1) If the Regional Administrator detennines that the State 
planning process conforms with the requirements of the Act and this part, 
he shall approve the process and so notify the Governor by letter. 

(2) If the Regional Administrator determines that the State 
planning process fails to conform with the requirements of the Act and 
this part, he shall either conditionally approve or disapprove the pro
cess and so notify the Governor by letter and shall state: 

(i) The specific revisions necessary to obtain approval 
of the process; and 

(ii) The time period for resubmission of the revised pro
cess or portions thereof. 

(b) The Regional Administrator shall not approve any State continuing 
planning process description which will not result in timely State water 
quality management plans that conform with the applicable requirements 
of the Act and Part 131 of this Chapter for all areas within the State. 

§ 130.42 Withdrawal of approval of State process. 

Substantial failure of any plan or plans prepared pursuant to the 
approved State planning process to conform with applicable requirements 
of this part and Part 131 of this Chapter, including gross failure to 
comply with the schedule for State water quality management plan pre
paration~ may indicate that the planning process by which such plan or 
plans were developed was deficient and shall be revised. Failure to 
accomplish necessary revisions of the State planning process may result 
in withdrawal of approval of part or all of the process. 

§ 130.43 Review and revisions of State process. 

(a) The State shall review annually its continuing planning process 
and shall revise the process as may be necessary to assure the develop
ment and maintenance of a State strategy and State program for preventing 
and controlling water pollution~ based on current State and areawide 
water quality management plans which will accomplish national water quality 
objectives in conformity with the requirements of the Act. 

(b) In addition to any other necessary revisions identified by the 
State or the Regional Administrator~ the: Governor shall submit~ within 
150 days after these regulations become effective whatever revisions to 
the planning process description are necessary to insure conformity with 
this part. 
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(c) Subsequent reV1Slons to the planning process description shall 
be submitted by the State as a part of the State program submittal 
pursuant to § 35.555 of this Chapter. 

§ 130.44 Separability. 

If any provision of this part, or the application of any provision of 
this part to any person or circumstance, is held invalide, the applica
tion of such provision to other person or circumstance, and the remainder 
of this part, shall not be affected thereby. 
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ARHY CORPS OF ENGINEERS PERMIT PROGRAMS REGULATIONS 

Part 320-heneral Regulatory Policies 

§ 320.1 Purpose and Scope. 

(a) Types of activities regulated. This regulation and the 
regulations that follow (33 CFR 321-329) prescribe the statutory 
authorities: and general and special policies and procedures 
app1 icable to the revie\'I of appl ications for Department of the Army 
permits for various types of activities that occur in waters of 
the United States or the oceans. This part identifies the various 
Federal statutes that require Department of the Army permits 
before these activities can be lawfully undertaken; the related 
Federal legislation applicable to the review of each activity that 
requires a Department of the Army permit; and the general policies 
that are applicable, to the review of all activities that require 
Department of the Army permits. Parts 321-324 address the various 
types of activities that require Department of the Army permits, 
including special policies and procedures applicable to those 
activities, as follows: 

(1) Dams or dikes in navigable waters of the United States 
(Part 321); 

(2) All other structures or work including excavation, dredging, 
and/or disposal activities, in navigable waters of the United 
States (Part 322); 

(3) All activities that alter or modify the course, conditi'on, 
location~ or capacity of a navigable water of the United States 
(Part 322); 

(4) Construction of fixed structures and artificial islands 
on the outer continental shelf (Part 322); 

(5) All discharges of dredged or fill material into the waters 
of the Unit~d States (Part 323); and 

(6) All activities involving the transportation of dredged 
material for the purpose of dumping it in ocean waters (Part 324). 

(b) Forms of authorization. Department of the Army permits for 
the above described activities are issued under various forms of 
authorization. These include individual permits; letters of 
permission that are issued following a review of an individual 
application for a Department of the Army permit; general permits 
that authorize the performance of a category or categories of 
activities in a specific geographical region after it is determined 
that these activities will cause only a minimal individual and 
cumulative adverse environmental impact; and nationwide permits 
that authorize the performance of certain specified activities 
throughout the Nation. The nationwide permits are found in 
33 CFR 322.4 and 323.4. If an activity is covered by a general or 
nationwide permit, an application for a Department of the Army permit 
does not have to be made. In such cases, a person must only 
comply with the conditions contained in the general or nationwide 
permit to satisfy the reqUirements of law. 

(c) General Instructions. The procedures for processinq 'all 
33 eFR 320 and 322 through 329; 42 FR 37121, July 19, 1977 
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letters of permission, individual permits, and general permits 
are contained in 33 CFR 325. However, before reviewing those 
procedures, a person desiring to perform any activity that requires 
a Department of the Army permit is advised to review the general 
and special policies that relate to the particular activity as 
outlined in this Part 320 and Parts 321 through 324. The terms 
"navigable waters of the United States" and "\'~aters of the United 
States" are used frequently throughout these regulations, and it 
is important that the reader understand the difference from the 
outset. "Navigable waters of the United States" are defined in 
33 CFR 329. These are the traditional waters where permits are 
required for work or structures pursuant to sections 9 and 10 
of the River and Harbor Act of 1899. "\~aters of the United States" 
are defined in 33 CFR 323.2(a). These waters include more than 
navigable waters of the United States and are the waters where 
permits are required for the discharge of dredged or fill material 
pursuant to section 404 of the Federal Water Pollution Control 
Act Amendments of 1972. 

§ 320.2 Authorities to Issue Permits 
(a) Section 9 of the River and Harbor Act approved March 3, 1899 

(30 Stat. 1151; 33 USC 401) (herinafter referred to as Section 9) 
prohibits the construction of any dam or dike across any navigable 
water of the United States in the absence of Congressional consent 
and approval of the plans by the Chief of Engineers and the Secre
tary of the Army. \~here the navi gab 1 e porti ons of the waterbody 
lie wholly within the limits of a single State, the structure may 
be built under authority of the legislature of that State, if the 
location and plans or any modification thereof, are approved by 
the Chief of Engineers and by the Secretary of the Army. The 
instrument of authorization is designated a permit. Section 9 
also pertains to bridges and causeways but the authority of the 
Secretary of the Army and Chief of Engineers with respect to 
bridges and causeways was transferred to the Secretary of 
Transportation under the Department of Transportation Act of 
October 15, 1966 (80 Stat. 941,49 USC 1155q (6)(A)). See also 
33 CFR Part 321. A Department of the Army authorization is required 
for the discharge of dredged or fill material into waters of the 
United States associated with bridges and causeways pursuant to Section 
404 of the Federal Water Pollution Control Act Amendments of 1972 
(33 USC 1344). See CFR Part 323. 

(b) Section 10 of the River and Harbor Act approved March 3, 1899 
(30 Stat. 1151; 33 USC 403) (hereinafter referred to as Section 10) 
prohibits the unauthorized obstruction or alteration of any navigable 
water of the United States. The construction of any structure 
in or over any navigable water of the United States: the excavation 
from or deposition of material in such waters, or the accomolish
ment of any other work affecting the course, location, condition, 
or capacity of such waters is unlawful unless the \I!ork has been 
recommended by the Chief of Engineers and authorized by the Secretary 
of the Army. The instrument of authorization is desionated a 
permit, general permit, or letter of permission. The'"'authoritv 
of the Secretary of the Army to prevent obstructions to navigation 
in the navigable waters of the United States was extended to 
artificial islands and fixed structures located on the outer 
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continental shelf by Section 4(f) of the Outer Continental 
Shelf Lands Act of 1953 (67 Stat. 463; 43 U.S.C. 1333 (f)). 
See also 33 CFR Part 322. 

(c) Section 11 of the River and Harbor Act approved March 3, 
1899 (30 Stat. 1151; 33 U.S.C. 404) authorizes the Secretary of 
the Army to establish harbor lines channelward of which no piers, 
wharves, bulkheads or other works may be extended or deposits 
made without approval of the Secretary of the Army. By policy 
stated in 33 CFR 328, effective May 27,- 1970, harbor lines are 
guidelines only for defining the offshore limits of structures and 
fills insofar as they impact on navigation interests. Permits 
for work shoreward of those lines must be obtained in accordance 
with Section 10 and, if applicable, Section 404. 

(d) Section 13 of the River and Harbor Act approved March 3, 
1899 (30 Stat. 1152; 33 U.S.C. 407) provides that the Secretary 
of the Army, whenever the Chief of Engineers determines that 
anchorage and navigation will not be injured thereby, may permit 
the discharge of refuse into navigable waters. In the absence of a 
permit, such discharge of refuse is prohibited. While the 
prohibition of this section, known as the Refuse Act, is still 
in effect, the permit authority of the Secretary of the Army has 
been superseded by the permit authority provided the Administrator, 
Environmental Protection Agency, and the States under Sections 402 
and 405 of the Federal Water Pollution Control Act Amendments of 
1972 (PL 92-500, 86 Stat. 816, 33 U.S.C. 1342 and 1345). See 40 
CFR Parts 124 and 125. 

(e) Section 14 of the River and Harbor Act approved March 3, 
1899 (30 Stat. 1152; 33 U.S.C. 408) provides that the Secretary 
of the Army on the recommendation of the Chief of Engineers may 
grant permission for the temporary occupation or use of any sea 
wall, bulkhead, jetty, dike, levee, wharf, pier, or other work 
built by the United States. This permission will be granted by 
an appropriate real estate instrument in accordance with existing 
real estate regulations. 

(f) Section 1 of the River and Harbor Act of June 13, 1902 
(32 Stat. 371; 33 U.S.C. 565) allows any persons or corporations 
desiring to improve any navigable river at their own expense 
and risk to do so upon the approval of the plans and specific
ations by the Secretary of the Army and the Chief of Engineers. 
Improvements constructed under this authority, which are primarily 
in Federal project areas, remain subject to the control and super
vision of the Secretary of the Army and the Chief of Engineers. 

(g) Section 404 of the Federal Water Pollution Control Act 
Amendments of 1972 (PL 92-500, 86 Stat. 816, 33 U.S.C. 1344) 
(hereinafter referred to as Section 404) authorizes the Secretary 
of the Army, acting through the Chief of Engineers, to issue 
permits, after notice and opportunity for public hearings, for the 
discharge of dredged or fill material into the waters of the United 
States at specified disposal sites. See 33 CFR 323. The selection 
and use of disposal sites will be in accordance with guidelines 
developed by the Administrator of the Environmental Protection 
Agency (EPA) in conjunction with the Secretary of the Army, 
published in 40 CFR Part 230. If these guidelines prohibit the 
selection or use of a disposal site, the Chief of Engineers may 
consider the economic impact on navigation of such a prohibition 

E-177 
5581 



in reaching his decision. Furthermore, the Administrator can 
prohibit or restrict the use of any defined area as a disposal 
site whenever he determines, after notice and opportunity for 
public hearings and after consultation with the Secretary of the 
Army, that the di scharge of such mater; a 1 s into such areas \<Ji 11 
have an unacceptable adverse effect on municipal water supplies, 
shellfish beds and fishery areas, wildlife, or recreational areas. 

(h) Section 103 of the Marine Protection, Research and Sanctu~ 
raries Act of 1972, as amended (PL 92-532, 86 Stat. 1052, 33 
U.S.C. 1413) (hereinafter referred to as Section 103) authorizes 
the Secretary of the Army, acting through the Chief of Engineers, 
to issue permits, after notice and opportunity for public hearings, 
for the transportation of dredged material for the purpose of 
dumping it in ocean waters where it is determined that the 
dumping will not unreasonably degrade or endanger human health, 
welfare, or amenities, or the marine environment, ecological 
system, or economic potentialities. The selection of disposal 
sites will be in accordance with criteria, developed by the 
Administrator of the EPA in consultation with the Secretarv of 
the Army, published in 40 CFR Parts 220-229. However, similar to 
the EPA Administrator's limiting authority cited in subparagraph 
(g), above, the Administrator can prevent the issuance of a 
permit under this authority if he finds that the dumping of the 
material will result in an unacceptable adverse impact on municipal 
water supplies, shellfish beds, wildlife, fisheries or recreational 
areas. See also 33 CFR Part 324. 

§ 320.3 Related Legislation 
(a) Section 401 of the Federal Water Pollution Control Act 

Amendments of 1972 (PL 92-500; 86 Stat. 816, 33 U.S.C. 1341) 
requires any non-Federal applicant for a Federal license or 
permit to conduct any activity that may result in a discharge of 
a pollutant into waters of the United States to obtain a certi
fication from the State in which the discharge originates or will 
originate, or, if appropriate, from the interstate water pollution 
control agency having jurisdiction over the affected waters at 
the point where the discharge originates or will originate, 
that the discharge will comply with the applicable effluent 
limitations and water quality standards. A certification obtained 
for the construction of any facility must also pertain to the 
subsequent operation of the facility. 

(b) Section 307(c) of the Coastal Zone Management Act of 1972, 
as amended ~PL 94-370, 90 Stat. 1013, 16 U.S.C. 1456(c)) requires 
Federal agencies conducting activities, including development 
projects, directly affecting a State's coastal zone, to comr1y, to 
the maximum extent practicable, with an approved State coastal 
zone management program. It also requires any non-Federal 
applicant for a Federal license or permit to conduct any activity 
affecting land or water uses in the State's coastal zone to fw"nish 
a certification that the proposed activity will comply with 
the State's coastal zone management program. Generally, no 
permit will be issued until the State has concurred with the 
non-Federal applicant's certification. This provision becomes 
effective upon approval by the Secretary of Commerce of the State's 
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coastal zone management program. See also 15 CFR Part 930. 
(c) Section 302 of the Marine Protection, Research and Sanctuaries 

Act of 1972, as amended, (PL 92-532, 86 Stat. 1052, 16 U.S.C. 1432) 
authori zes the Secretary of Commerce, after consul tati on \'Ji th other 
interested Federal agencies and with the approval of the President, 
to designate as marine sanctuaries those areas of the ocean waters 
or of the Great Lakes and their connecting waters or of other 
coastal waters which he determines necessary for the purpose of 
preserving or restoring such areas for their conservation, recreational, 
ecological, or aesthetic values. After designating such an area, the 
Secretary of Commerce shall issue regulations to control any 
activities within the area. Activities in the sanctuary authorized 
under other authorities are valid only if the Secretary of 
Commerce certifies that the activities are consistent with the 
purposes of Title III of the Act and can be carried out within 
the regulations for the sanctuary. 

(d) The National Evironmenta1 Policy Act of 1969 (42 U.S.C. 
4321- 4347) declares the national policy to encourage a productive 
and enjoyable harmony between man and his environment. Section 102 
of that Act directs that lito the fullest extent possible: (1) 
The policies, regulations, and public laws of the United States 
shall be interpreted and administered in accordance with the 
policies set forth in this Act, and (2) all agencies of the Federal 
Government shall * * * insure that oresently unquantified 
environmental amenities and values may be given appropriate 
consideration in decision making alonq with economic and technical 
considerations * * *". See also 33 CFR Part 325 and 33 CFR 
209.410 

(e) The Fish and Wildlife Act of 1956 (16 U.S.C. 742a, et seq.), 
the ~1igratory Marine Game-Fish Act (16 U.S.C. 760c-760g) and the 
Fish and Wildlife Coordination Act (16 U.S.C. 661-666c) and other 
acts express the concern of Congress with the quality of the aquatic 
environment as it affects the conservation, improvement and 
enjoyment of fish and wildlife resources. Reorganization Plan 
No.4 of 1970 transferred certain functions, including certain 
fish and wildlife-water resources coordination responsibilities, 
from the Secretary of the Interior to the Secretary of Commerce. 
Under the Fish and Wildlife Coordination Act and Reorganization 
Plan No.4, any Federal agency that proposes to control or modify 
any body of water must first consult with the United States 
Fish and Wildlife Service, the National Marine Fisheries Service, 
as appropriate, and with the head of the appropriate State 
agency excercising administration over the wildlife resources 
of the affected State. 

(f) The Federal Power Act of 1920 (41 Stat. 1063; 16 U.S.C. 
791a et seq.), as amended, authorizes the Federal Power Co~mission 
(FPC) to issue licenses for the construction, operation and 
maintenance of dams, water conduits, reservoirs, power houses, 
transmission lines, and other physical structures of a power 
project. However, where such structures will affect the navigable 
capacity of any navigable waters of the United States (as defined 
in 16 U.S.C. 796), the plans for the dam or other physical 
structures affecting navigation must be approved by the Chief 
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of Engineers and the Secretary of the Army. In such cases, the 
interests of navigation should normally be protected by a 
recommendation to the FPC for the inclusion of appropriate 
provisions in the FPC license rather than the issuance of a 
separate Department of the Army permit under 33 U.S.C. 401 et seq. 
As to any other activities in navigable waters not constituting 
construction, operation and maintenance of physical structures 
licensed by the FPC under the Federal Power Act of 1920, as 
amended, the provisions of 33 U.S.C. 401 et seq. remain fully 
applicable. In all cases involving the discharge of dredged 
or fill material into waters of the United States or the trans
portation of dredged material for the purpose of dumping in 
ocean waters, Section 404 or Section 103 will be applicable. 

(g) The National Historic Preservation Act of 1966 (80 Stat. 
915, 16 U.S.C. 470) created the Advisory Council on Historic 
Preservation to advise the President and Congress on matters 
involving historic preservation. In performing its function 
the Council is authorized to review and comment unon activities 
licensed by the Federal Government which will hav~ an effect 
upon properties listed in the National Register of Historic 
Places, or eligible for listing. The concern of Congress for 
the preservation of significant historical sites is also 
expressed in the Preservation of Historical and Archeological 
Data Act of 1974 (16 U.S.C. 469 et seq.) which amends the Act of 
June 27,1960. By this Act, whenever "a Federal construction 
project or Federally licensed project, activity or program alters 
any terrain such that significant historical or archeological 
data is threatened, the Secretary of the Interior may take 
action necessary to recover and preserve the data prior to the 
commencement of the project. See al so 33 CFR Par't 305. 

(h) The Interstate Land Sales Full Disclosure Act (15 USC 
1701 et seq.) prohibits any developer or agent from selling or 
leasing any lot in a subdivision (as defined in 15 USC 1701 (3)) 
unless the purchaser is furnished in advance a printed property 
report containing information which the Secretary of Housing and 
Urban Development may, by rules or regulations, require for the 
protection of purchasers. In the event the lot in question is 
part of a project that requires Department of the Army authorization, 
the Property Report is required by Housing and Urban Development 
regulation to state whether or not a permit has been applied for, 
issued, or denied by the Corps of Engineers for the development 
under Section 10 or Section 404. The Property Report is also 
required to state whether or not any enforcement action has 
been taken as a consequence of non-application for or denial of 
such permit. 

(i) The Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) 
declares the intention of the Congress to conserve threatened 
and endangered species and the ecosystems on which those species 
depend. The Act provides that Federal agencies must utilize their 
authorities in furtherance of its purposes by carrying out programs 
for the conservation of endangered or threatened species, and 
by taking such action necessary to insure that any action authorized 
by that Agency will not jeopardize the continued existence of such 
endangered or threatened species or result in the destruction or 
modificatiol1 of habitat of such species which is determined by the 
Secretaries of Interior or Commerce, as appropriate, to be 
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critical. See also 50 CFR Part 17. 
(j) The Deep\.,rater Port Act of 1974 (33 U.S.C. 1501 et ~eq.) 

prohibits the O\'Inership, construction, or operation of a deenvJater 
port beyond the terri to}~i a 1 seas wi thout ali cense i ssueu by the 
SecretarY of Transportation. The Secretary of Transportation 
may issue such a license to an applicant if he determines, among 
other thinqs, that the construction and operation of the deep\'Jater 
port is in the national interest and consistent with national 
security and other national policy goals and objectives. An 
application for a deepwater port license constitutes an application 
for all Federal authorizations reQui red for the ovmership, 
construction, and operation of a deepwater port, includinq applications 
for Section 10, Section 404 and Section 103 permits which must 
also be issued by the Department of the Army pursuant to the 
authorities 1isted in ~ 320.2. The Secretary of Transportation 
must obtain the views and recommendations of all Federal 
agencies having jurisdiction over any aspect of the deepwater 
port construction and operation prior to issuing a license. 

(k) The Marine Mammal Protect~on Act of 1972 (16 U.S.C. 
1361 et seq.) expresses the intent of Congress that mari ne mam:ia 15 
be protected and encouraqed to develop in order to maintain the 
health and stability of the marine ecosystem. The Act imposes a 
perpetual moratorium on the harassment," hunting, capturinq, or 
killing of marine mammals and on the importation of marine 
mammals and marine mammal products without a permit from either 
the Secretary of the Interior or the Secretary of Commerce, depending 
upon the species of mari-ne mammal involved. Such oermits may 
be issued only for purposes of scientific research and for public 
display if the purpose is consistent with the policies of the Act. 
The appropriate Secretary is also empowered in certain restricted 
circumstances to waive the requirements of the Act. 

{l} Section 7(a) of the Wild and Scenic Rivers Act (82 Stat. 
906, 16 U.S.C. 1278 et seq.) provides that no department or 
agency of the United States shall assist by loan, grant, license, or 
otherwise in the construction of any \'1ater resources project that 
would have a direct and adverse effect on the values for which such 
river was establ ished, as determined by the Secretary charqed v/ith 
its administration. No department or aqenc\l of the United States 
shall recommend authorizinq of any water resources oroject that 
would have a direct and adverse effect on the values for which 
such river was established, as determined by the Secretar.v charged 
with its administration, or request aporooriations to beqin 
construction of any such project, whether heretofore or hereafter 
authorized, without advisinq the SecretarY of the Interior or the 
SecretarY of Aqricu1ture, as the case mav be, in writinq of its 
intention so to do at least sixty days in advance, and without 
soecificallv reporting to the Conqress in writinq at the time it 
makes its recommendation or reouest in what resoect construction 
of such pro.; ect wou 1 d be in confl i ct wi th the nurooses of til is Act 
and would affect the component and the values to be protected by 
it under this Act. 

(m) Section 6(f) of the Land and Water Conservation Fund Act of 
1965 (78 Stat. 807, 16 USC 460 1-4, et seq.) nrovides that no 
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oronertv acouired or develooed \,Jith assistance fl~om the Land and 
\~a ter Conservat i on Fund sha 11, \'Ji thout the annrova 1 of the Secreta rv 
of the Interior, be converted to other than public outdoor recreation 
uses. TheSecretarv shall annrove such conversion onlv if he finds it 
to be in accord with the then existinQ comnrehensive statewide 
outdoor recreation ulan and only unon sitch conditions as he deems 
necessary to assure the substitution of other recreation nronerties of 
at leasi equal fair market value and of reasonably eouiva)ent 
usefulness and location. 

§ 320.4 General Policies for Evaluatinq 
Permit Applications. 

The followinQ policies shall be annlicable to the review of all 
an~lications for Denartment of the Armv nermits. Additional 
oolicies soecifically applicable to cert~in tynes of activities are 
identified in Parts 321-324 of this chapter. 

(a) Public interest review. (1) The decision whether to issue 
a oermit will be based on an evaluation of the orobable impact of 
the pronosed activity and its intended use on th~ public interest. 
Evaluation of the nrobable impact which the proposed activitv 
may have on the public interest reouires a careful weiqhinq of all 
those factor's \>Jhich become relevant in each particular case. The 
benefit \>Jhich reasonably may be expected to accrue from the proposal 
must be balanced aqainst it's reasonably foreseeable detriments.· 
The decision whether or authorize a prooosal, and if so, the 
conditions under which it will be allowed to occur, are therefore 
determined bv the outcome of the qeneral balancinq process 
(e.q. see 33 CFR 209.400, Guidelines for Assessment of Economic, 
Soci a 1 and Envi ronmenta 1 Effects of Ci vi 1 Works Projects.). That 
deci s i on shoul d refl ect the nat i ona 1 concern for' both protecti on 
and utilization of important resources. All factors which may be 
relevant to the proposal must be considered; among those are conservation, 
economics, aesthetics, general environmental concerns, historic 
values, fisn and wildlife values, flood damaqe prevention, 
land use, naviqation, recreation, water suPP1.v , water Quality, 
enerqy needs, safety, food production, and, in qeneral, the needs 
and welfare of the people. No oermit will be qranted uQless 
its issuance is found to be in the public interest. 

(2) The followinq qeneral citeria will be considered in the 
evaluation of every aoplication: 

(i) the relative extent of the oublic and orivate need for 
the orooosed structure or work; 

(ii) the desirability of using aporonriate alternative locations 
and methods to accomplish the objective of the proDosed structure 
or work; 

(iii) the extent and oermanence of the beneficial and/or 
detrimental effects which the proDosed structure or work May 
have on the public and private uses to which the area is suited; 
and 

(iv) the orobable impact of each pronosal in relation to the 
cumulative effect created bv other ex;stinq and anticipated 
structures or work in the qeneral area. 

(b) Effect on wetlands. (1) Wetlands are vital areas that 
constitute a productive and valuable oublic resource, the 
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unnecessary alteration or destruction of which should be 
discouraged as contrary to the public i"nterest. 

(2) Wetlands considered to perform functions important to 
the public interest include: 

(i) Wetlands which serve impo~tant natural biological 
functions, including food chain production, general habitat, 
and nesting, spawning, rearing and resting sites for aquatic or 
land species; 

(ii) Wetlands set aside for study of the aquatic environment 
or as sanctuaries or refuges; 

(iii) Wetlands the destruction or alteration of which would 
affect detrimentally natural drainage characteristics, 
sedimentation patterns, salinity distribution, flushing char
acteristic~ current patterns,.or other environmental characteristics; 

(iv) Wetlands are significant in shieldinq other areas from 
wave action, erosion, or storm damage. Such wetlands are often 
associated with barrier beaches, islands, reefs and bars; 

(v) Wetlands which serve as valuable storage areas for 
storm and flood waters; 

(vi) \~etlands which are prime natural recharge areas. Prime 
recharqe areas are locations where surface and qround water are 
directiy interconnected; and . 

(vii) Wetlands through natural water filtration processes 
serve to purifv water. 

(3) Although a particular alteration of wetlands may constitute 
a minor change, the cumulative effect of numerous such piecemeal 
chanqes often results in a major impairment of the wetland 
resources. Thus, the particula~ wetland site for which an app
lication is made will be evaluated with the recognition that it is 
oart of a complete and interrelated wetland area. In addition, 
the District Enqineer may undertake reviews of particular 
wetland areas in consultation with the aopronriate Regional 
Director of the Fish and Wildlife Service, the Reqional Director 
of the National Marine Fisheries Service of the National Oceanic 
and Atmospheric Administration, the Reqional Administrator 
of the Environmental Protection Agency, the local reoresentative 
of the Soil Conservation Service of the Deoartment of Aqriculture, 
and the head of the anpropriate State agencv to assess the cumulative 
effect of activities in such areas. 

(4) No permit will be granted to work in wetlands identified 
as important by subparagraoh (2), above, unless the District 
Engineer concludes, on the basis of the analysis required in 
oaragraph (a), above, that the benefits of the prooosed alteration 
outwei gh the damage to the \lJetl ands resource and the proposed 
alteration is necessary to realize those benefits. In evaluating 
\vhether a oarticular alteration is necessary, the District 
Engineer shall consider whether the oroposed activity is primarily 
dependent on beinq located in, or in close oroximity to the aquatic 
environment and \vhether feasible alternative sites are available. 
The applicant must provide sufficient information on the need 
to locate the proposed activity in the wetland and must orovide 
data on the basis of which the availability of feasible alternative 
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sites can be evaluated. 
(5) In addition to the policies expressed in this subpart the 

Congressional policy expressed in the Estua~y Protection Act. 
PL 90-454, and State regulatory laws or oroqrams for class
ification and protection of wetlands will be given great weight. 

(c) Fish and \'1ildlife. In accordance with the Fish and 
l~ildlife Coordination Act (§ 320.3(e) above) Corps of Engineers 
officials will consult with the Regional Director, U.S. Fish and 
Wildlife Service, the Regional Director, National Marine Fisheries 
Service, and the head of the agency responsible for fish and 
wildlife for the State in which the work is to be performed, with 
a view to the conservation of wildlife resources by prevention 
of their direct and indirect loss and damage due to the activity 
oroposed ina ~ermi t app 1 i cati on. They \'1i 11 qi ve great wei gilt 
to these views on fish and wildlife considerations in evaluating 
the application. The applicant will be urged to modify his 
~ronosal to eliminate or mitigate any damage to such resources, 
and in apnrooriate cases the permit may be conditioned to accomplish 
this ourpose. 

(d) Water quality. Applications for permits for activities 
which may affect the qua1itv of a water of the United States will 
be evaluated for compliance with applicable effluent limitations, 
water quality standards, and management practices during the 
construction, operation, and maintenance of the proposed activity_ 
Certification of como1iance with ano1icable effluent limitations 
and \'1ater Qual i tv standards reQUl red under orovis ions of Secti on 
401 of the 'Federal Water Pollution Control Act will be considered 
conclusive with resoect to water Qualitv considerations unless the 
Regional AdministratQr, Environmental P~otection Aqency (EPA), 
advises of other water Qualitv asnects to be taken into consideration. 
An'! !)ermit issued may be cond'itioned to imolement \I'/ater quality 
orotection measures. 

(e) Historic, scenic, and recreational values. (1) Aoplications 
for oermits covered bv this requlation may involve areas \-,hich 
possess recoqnized historic, cultural, scenic, conservation, 
recreational or similar values. Full evaluation of the qeneral 
pub1i~ interest renuires that due consideration be qiven to the 
effect which the proposed structure or activity mav-have on the 
enhancement, preservation, or development of such values. Recog
nition of those values is often reflected bv State, regional, or 
local land use classifications, or by simil~r Federal controls or 
policies. In both cases, action on permit ano1ications should, 
insofar as possible, be consistent with, and avoid adverse effect on, 
the values or Durooses for which those classifications, controls, or 
oolicies were established. 

(2) Soecific aop1ication of the policy in subparaoraoh (1) 
above, aop~ies to: 

(;) Ri vers named inSect ion 3 of the I,~i 1 d and Seen; c Ri vers 
Act (82 Stat. 906, 16 U.S.C. 1273 et seq.); those nronosed for 
inclusion as provided bv Sections 4 and 5 of the Act, or by later 
leqislation; and wild, 'scenic, and recreational rivers establisherl 
bv State and local entities; 

(ii) Historic, cultural, or archeoloqical sites or oractices 
as nrovided in the National Historic Preservation Act of 1966 
(83 Stat. 852,42 U.S.C. 4321 et seq.) (see also Executive Order 
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11593, Mav 13, 1971, and Statutes there cited). Particular attention 
should be directed toward any district, site, buildinq, structure, or 
object listed or eliqible for listinq in the National Reqister 
of Historic Places; 

(iii) Sites included in or determined eligible for listinq 
in the National Reqistry of Natural Landmarks ~/hich are published 
oeriodica1ly in the FEDERAL REr,ISTER; 

(iv) Sites acouired or developed with the assittance of the 
Land and Hater Conservation Fund' (73 Stat. 897, 16 U.S.C. 460, 
1-4, et seq.) or the Recreational Demonstrations Projects Act of 
1942 (PL 77-594, 56 Stat. 326) and other public parks and recreation 
areas; and 

(v) Any other areas named in Acts of Conqress or Presidential 
Proclamations as National Rivers, r~ational Wilderness Areas, National 
Seashores, National Recreation Areas, National Lakeshores, National 
Parks, National Monuments, and such areas as may be established under 
Federal law for similar and related purposes, such as estuarine 
and marine sanctuaries. ' 

(f) Effect on 1 imits of the territorial sea. Structures or \-Jork 
affectinq coastal \>Iaters may modify the coast line or base line froM 
which the three mile belt is measured for purnoses of the Submerged 
Lands Act and International Law. ~enerally, the coast line or 
base 1 i ne is the 1 i ne of ordi nary low \'Iater on the rna in 1 and; hmvever, 
there are excentions where there are islands or lowtirle elevations 
offshore. (The Submerqed Lands Act, 67 Stat. 29, U.S. Code Section 
1301 (c), and United States vs. California, 381 U.S. l3q (1965), 
382 U.S. 448 (1966).) All applications for structures or work affectina 
coastal waters will therefore be reviewed soecifical1v to determine 
whether the coast line or base line miqht be altered. If it is 
determined that such a chanqe miqht occur, coordination \'1ith the 
Attornev General and the Solicitor of the DeoartMent of the Interior 
is required before final action is taken. The District Engineer 
will submit a description of the nrooosed work and a copv of the 
olans to the Solicitor, Denartment o~ the Interior, Nash~ngton, 
D.C. 20240, and request his comments concerninq the effects of the 
nrooosed work on the outer continental rights of the United States. 
These comments will be included in the file of the annlication. After 
comoletion of standard processinq procedures, the file will be 
fo~arded to the Chief of Enqineers. The decision on the apnlication 
\'Ii 11 be made bv the Secretary of the Armv after coordi nation vii th 
the Attornov General. 

(q) Inte'rference vJith adjacent oroperties or \>Iater resource 
projects. Authorization of work or structures bv the Deoartment of 
the Armv does not convey a nropert,v riQht, nor authorize' any injury 
to property or invasion of other riqhts. 

(1) Because a landowner has the qeneral right to orotect his 
oroperty from erosion, apnlications to erect nrotective structures \"i11 
usually receive favorable consideration. However, if the protective 
structure may cause damaqe to the prooerty of others, the District 
Enqineer will so advise the anolicant and inform him of nossible 
alternative methods of orotectinq his nrooertv. Such advice will be 
given in terms of general guidance on1" so as not to com~ete with nrivate 
enQineerinq firms nor require undue use of qovernment resources. A 
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significant orobabi1itv of resulting damaqe to nearby oroperties 
can be a basis for denial of an apn1ication. . 

(2) A landowner's general riqht of acce.ss to navigable waters 
of the United States is subject to the similar riqhts of access 
held by nearby landowners and to the qenera1 public·s right 
of naviqation on the water surface. Proposals which create undue 
interference \,/i th access to, or use of, navi qab 1 e \'1aters \'Ii 11 genera llv 
not receive favorable consideration. 

(3) Where it is found that the work for which a oermit is 
desired is in navigable waters of the United States (see 33 CFR 
Part 329) and may i nterf(~re with an authori zed Federal project, 
the applicant should be apprised in writing of the fact and of the 
nossibility that a Federal project which may be constructed 
in the vicinity of the oroposed work might necessitate its removal 
or reconstruction. The applicant should also be informed that 
the United States will in no case be liable for an.v damaqe or 
injury to the structures or work authorized bv Sections 9 or 10 
o{ the Ri ver and Harbor Act of 1899 (see 33 C'FR Parts 321 and 
322) which may be caused by or result from future operations 
undertaken by the Government for the conservation or imnrovement 
of naviqatio~, or for other nurposes, and no claims or right 
to compensati on \'1i 11 accrue from any such damaqe. 

(4) Proposed activities which are in the area of a Federal 
project which eXlsts or is under construction will be evaluated 
to insure that they are compatible with the purposes of the 
project. 

(h) Activities affectinq coastal zones. Applications for 
Department of the Army permits for activities affecting the coastal 
zones of those States having a coastal zone manaqement program 
approved by the Secretary of Commerce \'1i 11 be eva1 uated \'/i th 
r~spect to compliance wi~h that progra~. No permit will be 
issued to a non-Federal aoplicant until certification has been 
orovided that the proposed activity comolies with the coastal 
zone management program and the apnrooriate State agency 
has concurred with the certification or has waived its riaht 
to do so. However, a permit may be issued to a non-Federal 
apo1icant if the Secretar.v of Commerce, on ~is ONn initiative or 
uflon apoeal by the aoolicant, finds that the orooosed activity 
is consistent with the objectives of the Coastal Zone r1anaqement 
Act of 1972 or is otherwise necessary in the interest of national 
security. Federal aqencv apolicanti for Deoartment of the Armv 
nerMits are responsible 'for complying with the Coastal Zone f1anaqement 
Act's directives for assuring that their activities directly affectina 
the coastal zone are consistent, to the maximum extent practicable, 
with approved State coastal zone management orograms. 

(i) Activities in marine sanctuaries. Applications for 
Department of the Army authorization for activities in a marine 
sanctuary estab 1 i shed by the Secretar,v of Commerce under 
authority of Section 302 of the Marine Protection, Research 
and Sanctuaries Act of 1972, as amended, will be evaluated 
for impact on the marine sanctuary. No permit will be issued 
until the applicant provides it certification from the Secretary 
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of Commerce that the propoS9d activity is conSistent with the 
purposes,of Title III ~f the Marine Protection, Research and 
Sanctuarles Act of 1972, as amended, and can be carried out 
within the regulations promulgated by the Secretary of Commerce 
to control activities within the marine sanctuary. Authorizations so 
issued will contain such special conditions as may be required 
by the Secretary of Commerce in connection ~/ith his certification. 

(j) Othe~ Fe~eral, state, or local requirements. (1) Processing 
of an appllcatlon for a Department of the Army permit normally 
will proceed concurrently with the processing of other required 
Federal, State, and/or local authorizations or certification. Where 
the required Federal, State and/or local certification and/or authorization 
has been denied, the aoolication for a Deoartment of the I\rmy nermit 
will be denied without prejudice to the riQht of the aoolicant 
to reinstate processinq of his aonlication if subsequent aporoval is 
received frOM the anoropriate Federal, State and/or local aqencv. 
Even if official certification and/or authorization is not required bv 
State or Federal law, but a State, reqional, or local agency havinq 
jurisdiction or interest over the narticular activity CO!l1ments on the 
apolication, due consideration shall be given to those official 
views as a reflection of local factors of the Dublic interest. 

(2) Where officially adopted State, reqional, or local land-use 
classifications, determinations, or oolicies are aoolicable 

to the land or water areas under consideration, they shall be 
oresumed to reflect local factors of the oublic interest and 
shall be considered in addition with the other national factors 
of the nublic interest identified in § 320.4(a). 

(3) A proposed activity may result in conflicting comments 
from several aaencies within the same State. While manv States have 
desiqnated a single State agency or individual to provide a single 
and coordinated State Dosition reqardinq nendinq nermit annlications, 
where a State has not so desiqnated a sinQ1e source, District 
Engineers will elicit from the Governor an exnression Df his 
views and desires concerning the annlication or, in the alternative, 
an exoression from the Governor as to which State aqencv reoresents 
the of~icial State oosition in this particular case. 

(4) In the absen~e of overridinq national factors of the public 
interest that may be revealed durinq the nrocessinq of the oermit 
anolication, a nermit vJill qenerallv be issued follm'linq receint of 
a favorable State determination nrovided the concerns, oolicies, 
qoals, and reouirements as exnressed in 33 C~R Parts 320-324, and 
the followinq statutes have been followed anrl considered: The 
National Environmental Policy Act; the Fish and Wildlife 
Coordination Act; the Historical and Archaeoloqical Preservation 
I\ct; the National Historic Preservation Act~ the Endanqered 
Soecies I\ct; the Coastal Zone t·1anaqement Act; the :1arine Dro~ec7;io';, 
Research and Sanctuaries I\ct of 1972, as a~ended; anrl~. c ederal 
Water Pollution Control Act (see § 320.3, above). 

(5) If the resoonsible Federal, State, and/or local aarncv 
fails to take definitive action to qrant or den v reouired 
authorizations or to furnish commen+:s as nroviderl in subnaraqraoh 
(3) above, \~ithin three months of the issl1ance of the nublic 
notice, the District Enqineer shall nrocess the annlication to 
a conclusion. 

(6) Permits will not be issued \vhct~e Ct':t'tification Ol~ 
authorization of the nronosed \'/orl: i·; rC(j!J~t'cd b'.' rcderal, State 
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and/or 10,.;a1 la\'I and that certification or authot";zation hdS 

been den i ..-:d. 
(7) Th:~ District EnQineer may, in those Stntes \'Iitll onqoinq 

nermi t nr·)qrams for acti vi ti es rerw1 atpd bv Denartl!lent of tht~ ArilIV 
permi ts, entet" lnto an aqreement \Vi th the States to joi ntl v nrocess 
and evalu]te Denartment of the /\rpw and State nerl1lit anolications. 
This may include the issuance of joint oublic notices; the conduct of 
j 0 i n t nub 1 i c h ea r i n Q s, i f he 1 d; and the j 0 i n t re vi e\v and a n a 1 v sis 0 f 
;nfor~ati0'1 and comments develoDp.d in response to the public notir.e, 
nublic hearina, the environmental assessment and the environmental 
imnact statement (if necessary), the Fish and Wildlife Coordination 
Act, the Historical and Archa~oloQical Preservation Act, the 
National Historic Preservation Act, the Endanqered S~ecies Act, 
the Coas tal Zone '1anaqeM(!nt {~ct, the "1a ri ne Protecti on, Research 
and Sanctuaries Act of 1972, as amended, and the Federal Hater 
Pollutior Control Act. In such cases, aonlications for Denartment 
of t~e A}'l1lv oermi ts fTlay he p."oce sserl concurrent1 v \'Ii th the oroces'S i nQ 
of the State nerMit to an indenendent conclusion and decision bv 
the District Engineer and aopronriate State Aoency. 

(k) Safety of impoundment structures. Unless an adequate 
insnection oroqram is required by another Federal licensinq aqencv 
or \vi 11 ~e oerformed bv another Federa 1 aqenc'l, the Oi s tri ct 
Enqineer \-Ji11 condition oermits for imnoundment structures to 
require that the nermittee operate and maintain the structure 
oroner1v to insure public safety. The District EnfJineer f'lav' 
conditiun such nermits to reouire neriodic insnections and to 
indicate that failure to accornnlish actions to assure the nublic 
safety will be considered cause to revoke the nermit. 

(1) Floodolains. Executive Order 11988, da~ed May 24, 1977, 
reouires each Federal aqency, in its conduct of Federal oroqrams 
that affect land use including the requlation of water resources, 
to take action to reduce the risk of flood loss; to minimize the 
imoact of floods on human safety, health and welfare; and to restore 
and nreserve the natural and beneficial values served by floodolains. 
In evaluatina whether activities located in a floodolain that 
reouire Del')artr-.eot of the Arm,v nermits are in the nubl ic interest, 
available alternatives to avoid adverse effects from and incom
oatible oeveloDment in floodolains shall be considered. 

Part 322--Permits for Structures 
Or Work in or Affectin~ NaviQable 

Waters of the United States 

§ 322.1 General 
This reQulation prescribes, in addition to the aeneral onlicies 

of 33 COR 320.4 and nrocedures of 33 C~R Part 325 those soecial nolicies, 
nractic~s and procedures to be follo\<Jed by the Corns of Enqineers 
in conn ~ction \vith the review of aonlications for f)eoar'tment 
of .1\rmv nermits to authorize strllctm"es or \vork in or affectinQ 
nay; qat.; e Naters of the Un; ted States l1urSU2H1t to Section 10 of 
the Riv~r anct Harbor .f\ct of 1 Bq,l (33 U.S.C. :1(3) (hereinafter 
,~eferrE' 1 to as Section 10). $p.t! 33 (rq 3:~n. ~(b). Certain 
structl,~es or \vork in or c1ff2ctir;q ndv';~ab:A ~<Jaters of til~ Unitpd 
States lro also requlateo unoer ott)er Cl';thorities 0+ the 
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Deoartment of the Army. These inclur:ie discharqes of dredged or fill 
material into waters of the United States, includinq the territorial 
seas, oursuant to Section 404 of the Federal Water Pollution 
Control Act Amendments of 1972 (33 lI.S.C. 1344; see 33 CFR Part 
323) and the transportation of dredqed material bv vessel 
for ourooses of durnoinq in ocean waters, includinq the territorial 
seas, Dursuant to Section 103 of the r'1arine Protection, Research 
and Sanctuaries Act of 1972, as amended (33 U.S.C. 1413; see 
33 C~R Part 324). A ~eoartment of the Army oermit will also 
be reouired under these additional authorities if they are 
annlicable to structures or wofk in or affectinq navi~able waters 
of the United States. Aorl icants for Der)artment of the Arrl.'I 
oermits under this part should refer to the other cited authorities 
and implementinq regulations for these additional permit 
requirements to determine whether they also are apnlicable to 
their oroposed activities. 

§ 322.2 Oefinitions. 
For the purpose of this requlation, the following terms are 

defined: 
(a) The term "navigable waters of the United States" means 

those waters of the United States that aresubiect to the ebb 
and flow of the tidcl shoreward to the mean high water Mark 
(mean hiqher hiqh water mark on the Pacific coast), and/or are 
oresently used, or have been used in the past, or may be 
susceotible to use to transnort interstate or foreign COMmerce. 
See 33 CFR Part 329 for a more comolete definition of this term. 

(b) The term "structure" shall include, without limitation, 
any pi~r, wharf, dolphin, weir, boom, breakwater, bulkhead, 
revetment, jetty, permanent mooring structure, power transmission 
lines, permanently moored floating vessels, oilinq, aids to 
naviqation, or any other oermanent or seMi-permanent obstacle 
or obstruction. 

(c) The term "work" shall include, without limitation, any 
dredqinq or disposal of Qredqed material, excavation, fillinq, 
or other modification of a naviqable \vater of the United States. 

(d) The term "letter of !lermission" means an individual oermit 
issued in accordance with the abbreviated nrocedures of 33 CFR 
325.5(b). 

(e) The term "individual oermit" means a Denartment of the 
Army authorization that is issued followinq a case-bv-case 
evaluation of a soecific structure or \'JOrk in accordance h'i~h the 
orocedures of this regulation and 33 CFR Part 325 and a 
determination thnt the oroposed structure or \'Iork is in the 
oublic interest pursuant to 33 CFR Part 320. 

(f) The term "oeneral permit" means a Denartment of the !\rP,1'J 
authorization that is issued for a cateqorv or cateqories of structLP~';S 
or work in a snecified reqion of thp countrY, vlhen those structures 
or \<Jork are sllbstantiallv sil11ilar in nature and cause only minimal 
i nd i vi dua 1 and cumul at i ve adverse envi ronmen ta 1 iMPact. /\ qenera 1 
oermit is issued followinq an evaluation of the nrooosed cateqory of 
activities that it will authorize in accorrlance \'Jith the nro-
cedures of this requlation (322.S(h)), 33 CF~ Part 325, and a 
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determination that the prooosed discharqes will be in the Ollblic 
interest oursuant to 33 CFR Part 320. 

(q) The term "nationwide permitll means a Deoartment of the 
Army authorization that has been issued by this requlation in 
§ 322.4 to permit certain structures or work in or affecting 
naviqab1e waters of the Uniterl States throuqhout the Nation. 

S 322.3 Activities Reouirino Permits 
(a) General. Department of the Armv oermits are required 

under Section 10 for all structures or work in or affecting 
naviqable waters of the United States excent for bridqes and causeways 
(see Aooendix A) and structures or work licensed under the Federal -
PO\"Ier Act of 1920. I\ctivities that "Jere commencerl or comoleted 
shore\-Jard of established Federal harbor lines before t1av 27,1970 
(see 33 CFR Part 328) also do not reouire Section 10 permits; 
however, if those activities involve the discharge of drerlqed or 
fill material into waters of the United States after October 18, 
1972,.a Section 404 permit is required (see 33 eFR Part 323). 

(1) Structures or work are in the naviqable waters of the United 
States if they are within limits defined in 33 CFR Dart 329. 
Structures or \\fork outside these limits are subject to the provisions 
of law cited in paragraoh (a) above, if these structures or work 
affect the course, location, or condition of the waterbody in 
such a manner as to impact on the navigable caoacitv of the \'Jater
body. For purooses of a Section 10 permit, a tunnel or other 
structure under or over a navigable water of the United States is 
considered to have an impact on the navigable caoacity of the 
\"Iaterbodv. 

(2) P~rsuant to Section 154 of the Water Resource Deve100ment 
Act of 1976 (PL 94-587), Deoartment of the Armv nermits will not be 
required under Section 10 t6 construct wharves and oiers in any 
waterbody, located entirely within one State, that is a naviqab1e 
water of the United States solelv on the basis of its historical 
use to transoort interstate COMmerce. Section 154 aonlies only 
to the construction of a single pier or wharf and not to Marin~s. 
Furthermore, Section 154 is not aop1icab1e to any oier or wharf 
that would cause an unacceptable imoact on naviqation. 

(b) Outer continental shelf. Department of the Army oerf!lits will 
also be required for the construction of artificial islands and fixed 
structures on the outer continental shelf oursuant to Section 4(f) 
of the Outer Continental Shelf Lands Act (see 33 eFR 320.2(b)). 

(e) Activities of Federal aqencies. Except as soecifica1ly nrovirled 
in this subnaragraoh, activities of the tvne described in (a) 
and (b), above, done bv or on behalf of any Federal aqency, other 
than any work or structures in or affectinq naviqable waters of the 
United ~tates that are oart of the Civil W~rks a~tivities of 
the Corps of Enqineers, are subject to the authorization procedures 
of this reQu1ation. Aqreement for construction or enaineeri!~<1 
servi ces nerformerl for other aqenc i es bl/ t!le Corns of Enqi n0.el~S 
rloes not constitute authorization under this re<1ulation. Division 
and Oi s t ri ct Enoi neers wi 11 thel~efo n~ Cldv i sc F edera 1 <1ClCnC i es 
accordinQlv, and cooperate to the fllllest extent in exneoitillQ 
the n roc e s sin f1 0 f the ira 1)1) 1 i C J t i 0 w~ . 
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(1) Conaress has riel eqated to the Secreta rv of the I\rM.'.! and 
the Chief of Engineers in Section 10 the duty to authorize or 
orohibit certain work or structures in naviqable waters of the 
United States. The qeneral leqislation bv which ~ederal agencies 
are emnowered to act generally is not considered to be sufficient 
authorization bv Conqress to satisfy the ournoses of Section 10. 
If an aqencv asserts that it has Conqressional authorization 
meetinq the test of Section 10 or wouid othen'lise be exemot from 
the Drovisions of Section 10, the leqislative history and/or orovisions 
of the Act should clearly demonstrate that Conqress was anorovinq 
the exact location and plans from which Congress could have 
considered the effect on naviqable waters of the United States 
or that Conqress intended to exempt that aqencv from the require
ments of Section 10. Very often such leqislat'ion reserves final 
aoprova1 of plans or construction for the Chief of Enqineers. 
In such cases evaluation and authorization under this regulation 
are limited bv the intent of the statutor.v lanquaqe involved. 

(2) The nolicy orovisions set out in 33 CFR 320.4(;) relatinq 
to State or lo~al certifications and/or authorizations, do not 
apolv to work or structures undertaken by Federal aqencies, 
excent where compliance with non-Federal authorization is reouired 
bV ~ederal law or Executive Dolicv. 

§ 322.4 Structures and Nork Permitted 
BV This Requlation 

The following structures or work are hereby permitted for 
ourooses of Section 10 and do not reauire senarate Department 
of the Army oermi ts: ' 

(a) The olacement of aids to naviqation bv the U.S. Coast 
r,uard; see § 322.5(e),below; 

(b) Structures constructed in artificial canals within nrinciDal1v 
residential developments where the connection of the canal to a 
naviqable water of' the United States has been oreviouslv author-
ized; See § 322.5(g), below; . 

(c) The reoair, rehabilitation, or reolacement of any 
oreviouslV authorized, currently service~ble, structure or of 
any currently serviceable structure constructed Drior to the 
requirement for authorization; provirled such reoair, rehab
ilitation, or replacement does not result in a deviation from 
the nlans of the original structure, and further nrovided that 
the structure to be maintained has not been out to uses differina 
from uses soeci fi ed for it in an,v permi t authori zi nq its . 
original construction; 

(d) Marine life harvestinq devices such as pound nets, crab 
traps, eel pots, lobster trans, orovided there is no interference 
\'1i th navi qati on; 

(e) Staff qaqes, tide gages, water recording devices, water 
quality testinq and improvement devices, and similar scientific 
structures nrovided there is no interference with navigation; 

(f) Survey activities including core samnlinq; and 
(g) Structures or work completed before 18 December 1968 

or in waterbodies over which. the District Engineer has not asserted 
jurisdiction orovided there is no interference with navigation. 
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§ 322.5 Soecial Policies 
The SecretarY of the Army has de1eqated to the Chief of 

Engi neers the allthority to issue or deny Secti on 10 permi ts. 
See Aopendix B). The fo110\'Iinq additional snecial policies and 
~roccdures shall also be a~p1icable to the evaluation of permit 
applications under this regulation. . 

(a) Meneral. Department of the Army permits \'Iill be required 
for structures or work in or affecting naviqable waters of the 
United States. Certain structures or work specified in § 322.4 
are permi tted by thi s regul ati on. I f a structure or \>Jork 
is not permitted by this regulation, an individual or general 
Section 10 permit will be required. 

(b) General Permits. The District Enqineer may, after 
comnliance with the other procedures of 33 CFR Part 325, issue 
qeneral permits for certain clearly described cateqories of 
structures or work, reQuirinq Department of the Army permits. 
After a qenera1 permit has been issued, individual activities 
fa1linq within those categories will not require individual 
permit orocessing by the procedures of 33 CFR Part 325 unless 
the District Engineer determines, on a case-by-case basis, 
that the public interest requires such individual review. 

(1) District Engineers will include only those activities 
that are substantially similar in nature, that cause only 
minimal adverse environmental impact \Alhen oerformed seoarately, 
and that will have only a minimal adverse cumulative effect on 
the environment as categories which are candidates for Qeneral 
permits. 

(2) In addition to the conditions prescribed in Apnendix C 
of 33 CFR Part 325, any general permit issued by the Distric: 
Enoineer shall orescribe the fol10winq conditions: 

~(i) The maximum quantity of material that may be discharged 
and the maximum area that may be modified bv structures or \'1ork 
that are authorized for a si~qle or incidental ooeration (if 
applicable); 

(ii) A description of the category or cateqories of activities 
included in the general permit; and 

(iii) The type of water(s) into which the activity may occur. 
(3) The District Engineer may require reportinq nrocedurcs. 
(4) A qenera1 nermit may be revoked if it is determined that 

the cumulative effects of the activities authorized by it will 
have an adverse impact on the public interest orovided the oro
cedures of 33 CFR 325.7 are followed. Following revocation, 
apolication for any future activities in areas covered bv the 
qeneral oermit shall be processed as applications for individual 
permits. 

(c) Non-Federal dredqing for naviqation. (1) The benefits 
which an authorized Federal navigation nroject are intended :0 
produce \'Ji 11 often requi re simi 1 ar and related ol')erati ons by 
non-Federal agencies (e.g., dredqinq an access channel to dock 
and berthing facilities or deepening such a channel to correspond 
to the Federal project depth). These non-Federal activities will 
be considered bv Corps of Enoineers officials in nlanning the 
construction an~ maintenance of Federal naviqation projects and, 
to the maximum practical extent, will be coo~dinated with interested 
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Federal, State, regional and local agencies and the general public 
simultaneously with the associated Federal nrojects. Non-Federal 
activities which are not so coordinated will be individually 
evaluated in accordance with this requlation. In evaluating 
the oublic interest in connection with anplications for nermits 
for such coordinated operations, equal treatment will, therefore, 
be accorded to the fullest extent possible to both Federal and 
non-~ederal operations. Furthermore, permits for non-Federal 
dredging ooerations will contain conditions reQuirinq the 
permittee to comply with the same practices or requirements 
utilized in connection with related Federal dredging operations 
\"i th respect to such matters as turbi di ty, water qua 1 i tv, conta i n
ment of material, nature and location of approved spoil disoosal 
areas (non-Federal use of Federal contained, disnos~l areas will 
be in accordance with laws authorizing such areas and regulations 
qoverninq their use), extent and period of dredging, and other 
factors relating to protection of environmental and ecological 
values. 

(2) A oermit for the dredging of a channel, sliD, or other 
such project for navigation will also authorize the neriodic 
maintenance dredginq of the oroject. Authority for maintenance 
dredging will be subject to revalidation at regular intervals to 
be specified in the permit. Revalidation will be in accordance 
with the procedures prescribed in 33 CFR 325.6 The permit, !1O\"ever, 
will require the permittee to give advance notice to the District 
Enqineer each time maintenance dredging is to be nerformed. Where 
the maintenance dredging involves the discharge of dredqed material 
into waters of the United States or the transportation of dredqed 
material for the purpose of dumpinq in the oc~an waters, the 
procedures in 33 CFR Parts 323 and 324 resnective1y shall also be 
followed. 

(d) Structures for small boats. As a matter of policy, in the 
absence of overriding public interest, favorable consideration will 
generally be given to apnlications from riparian owners for oermits 
for Diers, boat docks, moorinqs, platforms and similar strlJctures 
for small boats. Particular attention will be given to the location 
anrl qeneral design of such structures to orevent possible obstruc
tions to navigation with respect to both the public's use of the 
waterwa'y and the nei qhbori ng nropri etors I access to the water\'Iav. 
Obstructions can result from both the existence of the structure, 
oarticular1y in conjunction with other similar facilities in the 
immediate vicinity, and from its inability to withstand wave action 
or other forces which can be expected. District Engineers will 
inform applicants of the hazards involved and encourage safetv in 
location, design and operation. CorDs of Engineers officials 
will also encourage cooperative or qroup use facilities in lieu 
of individual nronrietor use facilities. 

(1) Letters transmitting permits for structures for small boats 
will, where apnlicable, include the followinq lanquaqe: "Notice 
is hereby given that a possibility exists that the structure 
nermi tterl mav be subject to damage b" ''lave \A/ash from passi ng 
vessels. Your attention is invited to special condition 
of the nermit." The apnropriate desiqnation of the permTtcondffion 
rlacinq responsibility on the nermittee and not on the UnitAd 
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States for integrity of the structure and safety of boats moored 
thereto will be inserted. . 

(2) Floating structures for small recreational boats or other 
recreational purposes in lakes controlled bv the Corps of Enqineers 
under a Resources Manager are normal1v subject to permit authorities 
cited in § 322.3, above, when those waters are regarded as navigable 
waters of the United States. However, such structures will not be 
authorized under this regulation but will be regulated under 
under apolicab1e regulations of the Chief of Engineers published 
in 36 CFR 327.19 if the land surroundinq those lakes is under 
comnlete Federal ownership. District Enqineers will delineate 
those portions of the navigable waters of the United States where 
this orovision is applicable and post notices of this designation 
in the vicinity of the lake Resources Manager's office. 

(e) Aids to navigation. The placing of fixed and floating aids 
to navigation in navigable water of the United States is \"'ithin 
the purview of Section 10 of the River and Harbor Act of 1899. 
Furthermore, these aids are of particular interest to the U.S. 
Coast ~uard because of their control of marking, lighting and 
standardization of such navigation aids. Aonlications for nermits 
for installation of aids to navigation \\,,11, therefore, be coordinated 
with the apnropriate District Commander, U.S. Coast Guard, and 
permits for such aids will include a condition to the effect 
that the permittee will conform to the reouirements of the Coast 
Guard for markinq, 1iqhtinq, etc. Since most fixed and floating 
aids to navigation will not ordinarily significantly affect 
environmental values, the usual form of authorization to be used 
will be a letter of permission (See 33 CFR 325.l(b)). 

(f) Outer continental shelf. Artificial islands and fixed 
structures located on the outer continental shelf are subject 
to the standard permit procedures of this regulation. Where the 
islands or structures are to be constructed on lands which are 
under mineral lease from the Bureau of Land Manaqement, Depart
ment of the Interior, that agency, in cooperation \'lith other 
Federal aqencies, fully evaluates the potential effect of the leasing 
proqram on the total environment. Accordingly, the decision 
whether to issue a permit on lands which are under mineral 
lease from the Department of the Interior will be limited to an 
evaluation of the impact of the oroposed work on naviqation and 
national security. The public notice will so identifY the criteria. 

(q) Canals and other artificial waterwa.vs connecte·d to navigable 
waters of the United States. (1) A canal or similar artificial waterway 
is subject to the regulatory authorities discussed in § 322.3, 
above, if it constitutes a navigable water of the United States, 
or if it is connected to navigable waters of the United States in 
a manner which affects their course, condition, or caoacity. In 
all cases the connection to navigable waters of the United S:ates 
requires a oermit. Where the canal itself constitutes a naviqable 
water of the United States, evaluation of the oermit application 
and further exercise of regulatory authority will be in accordance 
with the standard procedures of this reg~lat~on. Fo~ all other 
canals the exercise of regulatory authorlty 1S restrlcted to those 
activities which affect the course, condition, or capacity of the 
n~ v:J_gab 1_e. wa tersof __ 1~~ Un i ted $~~ t~s . Examp 1 es of the 
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latter may include the length and depth of the canal; the currents, 
circulation, qualit.v and turbidity of its waters, esreciall,v 
as they affect fish and wildlife values; and modifications or 
extensions of its confiquration. 

(2) The prooonent of canal work should submit his annlication 
for a permit, including a proposed nlan of the entire development~ 
and the location and description of anticioated docks, piers 
and other similar structures which will be placed in the canal, to 
the Di.strict Engineer before commencing any form of work. If the 
connection to navigable waters of the United States has already been 
made without a nermit, the District Engineer will proceed in 
accordance with 33 CFR Part 326. Where a canal connection is olanned, 
an application for a Section 10 permit should be made at the earliest 
staqe of planning. Where the canal construction has already bequn~ 
the District Engineer will, in writing, ad~ise the proponent of the 
need for a permit to connect the canals to navigable waters of the 
United States. He will also ask the proponent if he intends to 
make such a connection and will request the immediate submission 
of the nlans and permit application if it is so intend~d: The 
District Engineer will also advise the oroponent that any work is 
done at the risk that, if a permit is required, it may not be 
issued, and that the existence of partially completed excavation 
work will not be allowed to weigh favorably in evaluation of the 
oermit aoplication. 

(h) Facilities at the borders of the United States. (1) The 
construction, operation, maintenance, or connection of facilities 
at the borders of the United States are subject to Executive control 
and must be authorized by the PreSident, Secretary of State, or 
other de1eqated official. 

(2) Aoolications for permits for the construction, oneration, 
maintenance, or connection at the borders of the United States 
of facilities for the transmission of electric enerqv between 
the United States and a foreiqn countrv, or for the exoortation 
or importation of natural gas to or from a foreign country, must 
be made to the Federal Power Commission. (Executive Order 10485, 
Seotember 3, 1953, 16 U.S.C. 824(a)(e), 15 U.S.C. 717(b), and 
18 CFR Parts 32 and 153). 

(3) Applications for the landing or ooeration of submarine 
cables must be made to the Federal Communications Commission. 
(Executive Order 10530, May 10, 1954, 47 U.S.C. 34 to 39, and 
47 CFR 1.766). 

(4) The Secretary of State is to receive applications for 
permits for the construction, connection, operation, or maintenance, 
at the borders of the United States, of pine1ines, conveyor belts, 
and similar facilities for the exportation or imoortation of 
petroleum products, coals, minerals, or other products to or from 
a foreign country; facilities for the exportation or imnortation 
of water or se\oJaqe to or from a forei qn country; and monorai 1 s, 
aerial cable cars, aerial tramways and similar facilities for the 
transportation of persons or thinqs, or both, to or from a 
foreiqn countr.v. (Executive Order 11423, AUQust 16, 1968.) 

(5) A Department of the Arm,v nermit under Section 10 of the River 
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and Harbor Act of 1899 is also required for all of the above facilities 
which affect the navigable waters of the United States, but in each 
case in \'1hich a permit has been issued as orovided above, the decision 
whether to issue the Department of the Army oermit will be based 
primarily on factors of navigation, since the basic existence and 
operation of the facility will have been examined and permitted as 
provided by the Executive orders. Furthermore, in those cases 
where the construction, maintenance, or operation at the above 
facilities involves the discharge of dredqed or fill material in 
waters of the United States or the transportation of dredged material 
for the purpose of dumping it into ocean waters, appropriate Depart
ment of the Armv authorizations under Section 404 of the Federal 
Water Pollution' Control Act or under Section 103 of the Marine 
Protection, Research and Sanctuaries Act of 1972, as amended, are also 
required (See 33 CFR Parts 323, 324). 

(i) Power transmission lines. (1) Permits under Section 10 
of the River and Harbor Act of 1899 are required for power trans
mission lines crossing navigable waters of the United States unless 
those lines are oart of a water power project subject to the 
regulatory authorities of the Federal Power COl11P1ission under the 
Federal Water Power Act of 1920. If an application is received 
for a permit for 1 ines which are part of a \'Iater power project, the 
apolicant will be instructed to submit his anolication to the 
Federal Power Commission. If the lines are not part of a water 
power oroject, the aoolication will be orocessed in accordance 
with the procedures prescribed in this regulation. 

(2) The following minimum clearances are required for aerial 
e 1 ectri c power transmi ss i on 1 i nes cross i ng navi qab 1 e \'Ia ters of the 
United States. These clearances are related to the clearances 
over the navigable channel provided by existing fixed bridges, 
or the clearances which would be required bv the U.S. Coast Guard 
for ne\'I fi xed bri dqes, in the vi ci ni tv of the proposed power 1 i ne 
crossing. The clearances are based on the low point of the line 
under conditions which produce the greatest sag, taking into con
sideration temperature, load, wind, length or soan, and type of 
suPPorts as outlined in the National Electrical Safety Code. 

Minimum additonal clearance above 
clearance required for bridges 

Nominal system voltage kilovolt: Feet' 
115 and below. • 20 
138. • . . . . . 22 
161 • . 24 
230. • . • • . . 26 
350. . . • . . . • • •• .• • . . 30 
500. . • • . . . • • . . . 35 
700. . . . . . . . . . . . . . . . . . . . . 42 
750 to 765. • . • • • • . . . . . . . .. . 45 

(3) Clearances for communication lines, stream qaqinq cahles. 
ferrv cables, and other aerial ct"ossinqs are usual1v reauired 
to be a minimum of ten feet above clearances required for bridges. 
Greater clearances will be required if the public interest so indicates. 
1 Above clearance required for bridges. 
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(j) Seanlane operations. (1) Structures in naviaable waters 
of the United States associated with seanlane ooeraiions require 

Department of the Army permits, but close coordination with the 
Federal Aviation Administration (FAA), Department of Transportation, 
is required on such applications. 

(2) The FAA must be notified bv an aoolicant whenever he 
nronoses to establish or operate a' seaolane base. The FAA will 
study the proposal and advise the appl~cant, District Engineer, and 
other interested parties as to the effects of the proposal on 
the use of airspace. The District Enqineer will therefore refer 
any objections regarding the effect of the proposal on the use 
of airspace to the FAA, and give due consideration to their 
recommendations when evaluating the general public interest. 

(3) If the seaplane base will serve air carriers licensed by 
the Civil Aeronautics Board, the applicant must receive an airport 
onerating certificate from the FAA~' That certificate reflects 
determination and conditions relating to the installation operation, 
and maintenance of adequate air navigation facilities and safety 
equipment. Accordingly, the District Enqineer may, in evaluating 
the general public interest, consider such matters to have been 
primari1v evaluated by the FAA. 

(k) Foreiqn Trade Zones. The Foreign Trade Zones Act (48 Stat. 
998-1003, 19 U.S.C. 8la to 8lu, as amended) authorizes the 
establishment of foreign-trade zones in or adjacent to United States 
ports of entrY under terms of a grant and regulations prescribed 
by the Foreign-Trade Zones Board. Pertinent regulations are 
published in 15 CFR Part 400. The Secretary of the Army is a 
member of the Board, and construction of a zone is under the 
supervision of the District Enqineer. laws governing the navigable 
waters of the United States remain applicable to foreign-trade 
zones, including the general requirements of this regulation. 
Evaluation by a District Engineer of a permit application may qive 
recognition to the consideration by the Board of the general 
economic effects of the zone on local and foreian commerce, ~eneral 
location of wharves and facilities, and other factors pertinent to 
construction, operation, and maintenance of the zone. 

Aopendix A--U.S. Coast Guard/Chief of 
Engineers, Memorandum of Agreement 

1. Purnose and Authoritv 
A. The Department of Transportation Act, the Act of October 15, 

1966, P.l. 89-670, transferred to and vested in the Secretar,v of 
Transrortation certain functions, powers and duties previously vested 
in the Secretary of the Army and the Chief of Enqineers. B,v 
delegation of authority from the Secretar,v of Transportation 
(49 CFR 1.46(c)) the Commandant, U.S. Coast Guard, has been 
authorized to exercise certain of these functions, powers and duties 
re1atinq to bridges and calJ~e\-Iays conferred b,v: 

(1) The following provision of law relating generally to 
drawbridqe operating regulations: Section 5 of the Act of August 18. 
1894 as amended (28 Stat. 362; 33 U.S.C. 499); 

(2) The following law relatinq generally to obstructive bridges: 
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The Act of June 21,1940 as amended (The Truman-Hobbs Act) 
(54 Stat. 497; 33 U.S.C. 511 et seq.); 

(3) The following laws and provisions of law to the extent 
that they relate generally to the location and clearances of bridges 
and causeways in the navigable waters of the United States: 

(a) Section 9 of the Act of March 3, 1899, as amended (30 Stat. 
1151; 33 U.S.C. 401); 

(b) The Act of March 23, 1906, as amended (34 Stat. 84; 33 U.S.C. 
491 et seq.); and 

(c) The General Bridge Act of 1946, as amended (60 Stat. 847; 
33 U.S.C. 525 et se~.) except Sections 502(c) and 503. 

B. The Secretary of the Army and The Chief of Engineers continue 
to be vested with broad and important authorities andresnonsilJilities 
with respect to navigable waters of the United States, including, 
but not limited to, jurisdiction over excavation and filling, 
design flood fl~ws and construction of certain structures in such 
waters, and the orosecution of waterway imnrovement projects. 

C. The purposes of this agreement are: 
(1) To recoqnize the common and mutual interest of the f:hief and 

Engineers and the Commandant, U.S. Coast Guard, in the orderly and 
efficient administration of their resoective resoonsibi1ities' 
under certain Federal statutes to regulate certain activities in 
navigable waters of the United States; 

(2) To clarify the areas of jurisdiction and the resnonsib
ilities of the Corps of Enqineers and the Coast Guard with respect 
to: 

(a) The alteration of bridqes, 
(1) In connection with Corns of Engineers waterway improvement 

nroj ects, and 
(2) Under the Truman-Hobbs /l\ct; 
(b) The construction, operation and maintenance of bridges 

and causeways as distinquished from other types of structures over 
or in naviq'able waters of the United States~;' 

(c) The closure of waterways and ,1~he restri cti on of oassage 
through or under bridges in connection with their construction, 
operation, maintenance and removal; and 

(d) The selection of an appropriate design flood flow for 
flood hazard analysis of any proposed water oneninq. 

(3) To nrovide for coordination and consultation on projects 
and activities in or affecting the navigable waters of the United 
States. 

In furtherance of the above purposes the undersigned do agree 
unon the definitions, policies and nrocedures set forth below. 

2. Alteration of Bridges in or Across Navigable 
Waters Within Corns of Engineers 

Projects 
A. The Chief of Enqineers agrees to advise and consult w;:h the 

Commandant on naviqation nrojects contemolated bv the Corns of 
Engineers which require the alteration of bridqes across the water
wa~s involved in s~ch projects. The Chief of Engineers also aqrees 
to include in such project proposals the cost~ of alterations, 
exclusive of betterments, of all bridges within the limits of the 
designated nroject which after consultation ~ith the Commandant 
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he determines to require alteration to meet the needs of existing 
and pros~ective navigation. Under this concept the federal costs 
would be furnished under the oroject. 

B. The Commandant of the Coast Guard agrees to undertake all 
actions and assumes all responsibilities essential to the deter
mination of naVigational requirements for horizontal and vertical 
clearances of bridges across navigable waters necessary in connection 
with any navigation project by the Chief of Engineers. Further, 
the Commandant agrees to conduct all public proceedings necessary 
thereto and establish guide clearance criteria where needed for 
the project objectives. 

3. Alteration of Bridges Under the Truman-Hobbs Act 
The Commandant of the Coast Guard acknowledges and affirms 

the responsibility of the Coast Guard, under the Truman-Hobbs 
Act, to program and fund for the alteration of bridges which, 
as distinct from project related alterations described in paragraph 
2 herein, become unreasonable obstructions to navigation as a 
result of factors or changes in the character of navigation and 
this agreement shall in no way affect, imoair or modify the powers 
or duties conferred by that Act. 

4. Aporoval, Alteration and Removal of 
Other Bridges and Causewavs 

A. r,eneral Definitions. For purposes of this Agreement and 
the administration of the statutes cited in 1.A.(3) above, a 
"bridqe" is any structure over, on or in the navigable waters of 
the United States whi ch (1) is used for the oassaqe or conveyance 
of persons, vehicles, commodities and other ohvsical matter and 
(2) is constructed in such a manner that either the horizontal 
or vertical clearance, or both, may affect the passage of vessels 
or boats through or under the structure. This definition includes, 
but is not limited to, highway bridges, railroad bridges. foot 
bri dges, aqueducts, ael"i a 1 tramways and conveyors, overhead pi pe-
lines similar structures of like function together with their 
approaches, fenders, pier protection systems, aopurtenances and 
foundations. This definition does not include aerial Dower transmission 
lines, tunnels, submerqed pipelines and cables, dams, dikes, 
dredging and filling in, wharves, piers, breakwaters, bulkheads, 
jetties and similar structures and works (except as they May be 
inteqral features of a bridge and used in its construction, main~ 
tenance, operation or removal; or except when they are affixed to 
the bridge and will have an effect on the clearances provided bv the 
bridge) over which jurisdiction remains with the Denartrnent of the 
Army and the Corps of Engineers under Sections 9 and 10 of the Act 
of March 3, 1899, as amended (33 U.S.C. 401 and 403). A "causevJa.v " 
is a raised road across water or marsh.v land, \4/ith the water or 
marshy land on both sides of the road, and which is constructed 
in or affects navigation, navigable waters ann design flood flows. 

B. Combined Structures and Aopurtenances. For purnoses of the 
Acts cited in 1.A.(3) above, a structure servinq more than one 
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puroose and havinq characteristics of either a bridge or causew~y, 
as defined ;n 4.A., and some other structure, shall be considered 
as a bridqe or causeway when the structure in its entirety 
including'its appurtenances and incidental features, has or 
retains the oronominant characteristics and purpose of a bridge or 
causeway. A structure shall not be considered a bridge or causeway 
when its primary and predominant characteristics and purpose are 
other than those set forth above and it meets the general definitions 
above only in a narrow technical sense as a result of incidental 
features. This interpretation is intended to minimize the number 
of instances which will require an applicant for a single project 
to secure a permit or series of permits from both the Deoartment 
of Transportation and the Department of the Army for each separate 
feature or detail of the project when it serves, incidentally 
to its primary purpose, more than one purpose and has features 
of either a bridge or causeway and features of some other 
structure. However, if parts of the project are separable and can 
be fairly and reasonably characterized or classified in an 
engineering sense as separate structures, each such structure 
will be so treated and considered for aoproval by the agency having 
jurisdiction thereover. 

C. Alteration of the Character of Bridges and Causeways. The 
jurisdiction of the Secretary of Transportation and the Coast 
Guard over bridges and causeways includes authority to approve 
the removal of such structures when the owners thereof desire 
to discontinue their use. If the owner of a bridge or causeway 
discontinues its use and wishes to remove or alter any part thereof 
in such a manner that it will lose its character as a bridge or 
causeway, the Coast Guard will normally reouire removal of the 
structure from the waterwa.v in its enti ret.v. However, if the owner 
of a bridge or a causeway wishes to retain it in whole or in part 
for use other than for operation and maintenance as a bridge or 
causeway, the proposed structure will be considered as coming 
within the jurisdiction of the Corps of Engineers. The Coast Guard 
will refer requests for such uses to the Corps of Engineers for 
consideration. The Corps of Engineers agrees to advise the Commandant 
of the receipt of an application for approval of the conversion 
of a bridge or causeway to another structure and to provide 
oooortunity for comment thereon. If the Coros of Engineers 
approves the conversion of a bridge or causeway to another struc
ture, no residual jlJrisdiction over the structure will remain with 
the Coast Guard. However, if the Corps of Engineers does not 
aporove the proposed conversion, then the structure remains a 
bridge subject to the jurisdiction of the Coast Guard. 

5. Closure of Waterways and Restrtction of 
Passage Through or Under Bridges 

Under the statutes cited in Section 1 of this Memorandum 
of Agreement, the Commandant must approve the clearances to be 
made available for navigation through or under bridges. It is 
understood that this duty and authority extenrls to and may be 
exercised in connection with the construction, alteration, 
oneration, maintenance and removal of bridges, and includes the 
power to authorize the temporary restriction of passage throuqh or 
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under a bridge by use of fa1sework, piling, floating equinment, 
closure of draws, or any works or activities \"hich temporarily 
reduce the navigation clearances and design flood flows, including 
closure of anv or all spans of the bridge. Moreover, under the 
Ports and Waterways Safety Act of 1972, Public Law 92-340, 
86 Stat. 424, the Commandant exercises broad powers in waterways 
to control vessel traffic in areas he determines to be especia11v 
hazardous and to establish safety zones or other measures for U 

limited controls or conditional access and activity when necessary 
to nrevent damage to or the destruction or loss of, any vessel, 
bridge, or other structure on or in the navigable waters of the 
United States. Accordingly, in the event that work in connection 
with the construction, alteration or repair of a bridge or causewav 
is of such a nature that for the protection of life and pronerty 
navigation through or in the vicinity of the bridge or causeway 
must be temporarily nrohibited, the Coast Guard may close that 
part of the affected waterw.ay while such \"ork is being performed. 
However, it is also clear that the Secretary of the Army and the 
Chief of Engineers have the authority, under Section 4 of the Act 
of August 18, 1894, as amended, (33 U.S.C. 1) to prescribe rules 
for the use, administration and navigation of the navigable waters 
of the United States. In recognition of that authority, and pur~ 
suant to Section l02(c) of the Ports and Waterways Safety Act, the 
Coast Guard will consult with the Corps \ of Engineers when any 
significant restriction of passage through or under a bridge is 
contemplated to be authorized or a waterway is to be temporarily 
closed. 

6. Coordination and Cooperation Procedures 
A. District Commanders, Coast Guard Districts, shall send notices 

of applications for permits for bridge or causeway construction, 
modification, or removal to the Corps of Engineers Divisions 
and Districts in which the bridge or causeway is located. 

B.District Engineers, Corns of Engineers, shall send notices 
of applications for permits for other structures or dredge and 
fill work to local Coast Guard District Commanders. 

C. In cases where proposed structures or modifications of 
structures do not clearlv fall within one of the classifications 
set forth in paragraph 4v. A. above, the aPD 1 i cat i on wi 11 be 
forwarded wi th recommendati ons of the revi e\",i ng offi cers through 
channels to the Chief of Engineers and the Commandant of the 
Coast r,uard who shall, after mutual consultation, attemDt to 
resolve the questions. 

D. If the above procedures fail to produce agreement, the 
application will be forwarded to the Secretary of the Army and 
Secretary of Transportation for their determination. 

E. The Chief of Engineers and the Commandant, Coast Guard 
pledge themselves to mutual cooperation and consultation in 
making available their timely information and data, seeking uniform
ity and consistency among field offices, and providinq timely 
and adequate review of all matters arising in connection with the 
administration of their responsibilities governed by the Acts 
cited herein. 

S581 
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Appendix B--Deleqation of Authority to 
Issue or Deny Permits for Construction 

or"Other Work Affectinq Naviqable 
Waters of the United States 

Ma,v 24, 1971. 
Pursuant to the authority vested in me bv the Act of March 3, 

1899, c.425, Sections 10 and 14, 30 Stat. 1151, 1152, 33 U.S.C. 
Sections 403 and 408, and the Act of June 13, 1902, c.1079, 
Section 1, 32 Stat. 371,33 U.S.C. Section 565, I hereby 
authorize the Chief of Engineers and his authorized renresentatives 
to issue or deny permits for construction or other work affectinq 
navigable waters of the United States. Except in cases involving 
applications for permits for artificial islands or fixed structures 
on Outer Continental Shelf lands under mineral lease from the 
Deoartment of the Interior, the Chief of Engineers shall, in 
exercising such authority, evaluate the impact of the proposed 
work on the public interest. In cases involving annlications for 
oermits for artificial islands or fixed structures on Outer 
Continental Shelf lands under mineral lease from the Del"lartment 
of the J'lteri or, the Chi ef of Enqi neers shall, in exerc1 s1 ng such 
authori t,'!, evaluate the impact of the oroposed work on navi gati on 
and national security. The permits so qranted may be made subject 
to such special conditions as the Chief of Enqineers or his author
ized representatives may consider necessary in order to effect the 
Durposes of the above Acts. 

The Chief of Engineers and his authorized reoresentatives shall 
exercise the authority hereby delegated subject to such conditions 
as I or my authorized representative may from time to time impose. 

Stanley R. Resor, 
Secreta~y of the Army. 

Part 323--Permits for Discharges of Dredged 
or Fill Material into Waters of the United States 

Armendix ,,\--Delegation of authority. 
§ 323.1 General 

This regulation prescribes, in addition to the qenera1 policies 
of 33 CFR 320.4 and procedures of 33 CFR P~rt 325, those special 
policies, practices, and procedures to be followed by the Corns 
of Enqineers in connection with the review of aoolications for 
Department of the Army permits to authorize the discharge of 
dredged or fill material into waters of the United States pursuant 
to Section 404 of the Federal Water Pollution Control Act 
Amendments of 1972 (33 U.S.C. 1344) (hereinafter referred to as 
Section 404). See 33 CFR 320.2(q). Certain discharges of dredged 
or fill material into waters of the United States are also 
regulated under other authorities of the~~Deoartment of the Army. 
These include dams and dikes in naviqab1~waters of the United 
States Jursuant to Section 9 of the River and Harbor Act of 1899 
(33 U.S.C. 401; see 33 CFR 321) and structures or work in or 
affecting navigable waters of the United States pursuant to 
33 U. S • C. 1 344. 
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Section 10 of the River and Harbor Act of 1899 (33 U.S.C. 403; 
see 33CFR 322). A Department of the Army permit will also be 
required under these additional authorities if they are aoplicable 
to activities involving discharges of dredged or fill material into 
waters of the United States. Aoplicants for Denartment of the 
Army oermits under this Part should refer to the other cited 
authorities and implementing regulations for these additional permit 
requirements to determine whether they also are applicable to 
their proposed activities. 

§ 323.2 Definitions. 
For the purpose of this regulation, the following terms are 

defined: 
(a) The term "waters of the United States" means: 1 
(1) The territorial seas with respect to the discharqe of fill 

material. (The transportation of dredged material by vessel for 
the purnose of dumning in the oceans, including the territorial seas, 
at an ocean dump site approved under 40 CFR 228 is regulated by 
Section 103 of the Marine Protection, Research and Sanctuaries 
Act of 1972, as amended (31 USC 1413). See 33 CFR 324. (Discharges 
of dredged or fill material into the territorial seas are regulated 
by Section 404.); 

(2) Coastal and inland waters, lakes, rivers, and streams 
that are navigable waters of the United States, including 
adjacent wetlands; 

(3) Tributaries to navigable waters of the United States, 
including adjacent wet~ands (manmade nontida1 drainage and irrigation 
ditches excavated on dry land are not considered waters of the 
United States under this definition). 

(4) Interstate waters and their tributaries, including 
adjacent wetlands; and 

(5) All other waters of the United States not identified in 
paragraph (1)-(4) above, such as isolated wetlands and lakes, 
intermittent streams, prairie ootholes, and other waters that are 
not part of a tributary system to interstate waters or to naviqable 
waters of the United S~at~s, the degradation or destruction of " which 

1 The terminology used by the FWPCA is "navitlable \Vaters" 
which is defined in Section 50,~(7) of the Act as "waters of the 
United States including the territorial seas. 1I For purposes of 
clarity, and to avoid confusion \4Jith other Corps of Enqineers 
regulatory programs, the term "waters of the United States ll is 
used throughout this regulation. 
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could affect interstate commerce. 2 
The landward limit of jurisdiction in tidal waters, in the 

absence of adjacent wetlands, shall be the high tide line and 
the landward limit of jurisdiction on all other waters, in the 
absence of adjacent wetlands, shall be the ordinary high water 
mark. 

(b) The term -navigable waters of the United States" means 
those waters of the United States th~t are subject to the ebb and 
flow of the tide shoreward to the mean high water mark (mean higher 
high water mark on the Pacific coast) and/or are presently used, or 
have been used in the oast, or may be susceptible to use to 
transport interstate or foreign commerce. (See 33 CFR 329 for a more 
comolete definition of this term.) 

(c) The term Uwetlands" means those areas that are inundated or 
saturated by surface or ground water at a frequency and duration 
sufficient to support, and that under normal circumstances do 
support, a prevalence of vegetation typically adapted for life 

2 In defi ni ng the juri sdi ct i on of the P~PCA as the "waters 
of the United States," Congress, in the legislative history 
to the Act, specified that the term "be given the broadest 
constitutional interpretation unencumbered by agency determinations 
which would have been made or may be made for administrative 
ourposes. 1I The waters listed in' paragraohs (a){1)-{4) fall \~ithin 
this mandate as discharges into those waterbodies may seriously affect 
water quality, navigation, and other Federal interests; however, it 
is also recognized that the Federal qovernment would have the right 
to regulate the waters of the United States identified in paragraph 
(a)(5) under this broad Congressional mandate to fulfill the 
objective of the Act: lito restore and maintain the chemical, 
physical, and biological integrit,v of the Nation's waters ll 

(Sectaon 101(a)). Paragraph (a)(5) incorporates all other waters 
of the United States th~t could be regulated under the Federal 
government's Constitutional powers to regulate and protect 
interstate commerce, including those for which the connection to 
interstate commerce may not be readily obvious or where the location 
or size of the waterbody generally ma:v not require regulation 
through individual or qeneral permits to achieve the objective of 
the Act. Discharges of dredged or fill material into waters 
of the United States identified in paragraph (a)(1)-{4) will 
generally require individual or general permits unless those 
discharges occur beyond the headwaters of a river or stream 
or in natural lakes less than 10 acres in surface aren. Dis-
charges into these latter waters and into most of the waters iden
tified in paragraph (a)(5) will be permitted by this regulation, 
subject to the provisions listed in paraqraoh 323.4-2{b) unless 
the District Engineer develops information, on a case-by-case 
basis, that the concerns for the aquatic en~ironment as expressed 
in the EPA Guidelines (40 CFR 230) require regulation through 
an individual or general permit. (See 323.4-4). 
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in saturated soil conditions. Wetlands generally include swamps, 
marshes, bogs and similar areas. 

(d) The term "adjacent" means bordering, contiguous, or 
neighboring. Wetlands separated from other waters of the United 
States by man-made dikes or barriers, natural river berms, beach 
dunes and the 1 ike are "adjacent \'Iet1 ands. II 

(e) The term "natural lake" means a standing body of open water 
that occurs in a natural depression fed by one or more streams 
and from whi ch a stream may flow, that occurs due to the \,/i deni ng 
or natural blockage of a river or stream, or that occurs in an 
isolated natural depression that is not a part of a surface 
river or stream. 

(f) The term "impoundment" means a standing body of uren 
water created by artificially blocking or restricting the flow 
of a river, stream,. or tidal area. As used in this regulation, 
the term does not include artificial lakes or ponds created 
by excavating and/or diking dry land to collect and retain water 
for such purposes as stock watering, irrigation, settling basins, 
cooling, or rice growing. 

(g) The term "ordinary high water mark ll means the line on the 
shore established by the fluctuations of water and indicated bv 
physical characteristics such as a clear, natural line impressed 
on the bank; shelving; changes in the character of the soil; 
destruction of terrestrial vegetation.; the presence of litter and 
debris; or other appropriate means that consider the characteristics 
of the surrounding areas. 

(h) The term "high tide line" means a line or mark left upon 
tide flats, beaches, or along shore objects that indicates the 
intersection of land with the water's surface at the maximum 
height reached by a rising tide. The mark may be determined by a 
line of oil or scum along shore objects, a more or less continuous 
deposit of fine shell or debris on the foreshore or berm, other 
nhysical markings or characteristics, vegetation lines, tidal 
gages, or other suitable means that delineate the general height 
reached by a rising tide. The term includes spring high tides and 
other high tides that occur with periodic frequency, but does not 
include storm surges in which there is a deoarture from the normal 
or predicted reach of the tide rlue to the piling UP of water 
against a coast by strong winds such as those accompanying a 
hurricane or other intense storm. 

(i) The term "headwatersll means the point on a non-tidal stream 
above which

3
the average annual flow is less than five cubic feet 

per second. The District Engineer may estimate this point from 
available data by using the mean annual area precipitation, area 
drainaqe basin maps, and the average runoff coefficient, 0r by 
similar means. 

3 ~or streams that are dry duri nq ,'onrt neri 00S of :he venr, 
District Enqineers, after notifying the Ref'}innf'.l I\riministra:or of 
EPl\, mav estab 1 ish the heao\",atcr poi nt as that poi nt on the stream 
where a flO\", of fi ve cub; c feet ocr se.cond is e(wa 1 eo or exceeded 
50 nercent of the time. The Dis~rict EnQineer shall notify the 
Reqional Administrator' of his deterMination of these head\'/ater 
I'}oints. 
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(j) The term "primarY tributaries" means the main stems of 
tributaries directly connecting to navigable waters of the 
United States UP to their headwaters, and docs not include any 
additional tributaries extending off of the main stems of 
these tributaries. 

(k) The term II dredqed material" means material that is 
excavated or dredged from waters of the United States. 

(1) The term "discharqe of dredqed material" means any addition 
of dredged material into the waters of the United States~ The 
term includes, without limitation, the addition of dredged 
material to a soecified disposal site located in waters of the 
United States and the runoff or overflow from a contained land 
or water disposal area. Discharqes of no1lutants into waters of 
the United States resulting from the onshore subseauent processing 
of dredqed material that is extracted for any commercial use 
(other than fill) are not included within this term and are 
subject to Section 402 of the Federal Water Pollution Control 
Act even though the extraction and denosit of such material may 
require a permit from the Corps of Enqineers. The term does not 
include plowing, cultivating, seedinq'and harvestinq for the 
nroduction of food, fiber, and forest oroducts. 

(m) The term "fill material" means an.'! material used for the 
primary purpose of replacing an aquatic area with dry land or 07 
changing the bottom elevation of a waterbodv. The term does not 
include any oollutant discharged into the water nrimari1y to 
dispose of waste, as that activity is requlated under Section 402 
of the Federal Water Pollution Control Act Amendments of 1972. 

(n) The term "discharge of fill material" means the addition 
of fill material into waters of the United States. The term 
generally includes, without limitation, the following activities: 
Placement of fill that is necessary to the construction of any 
structure in a water of the United~States; the building of any 
structure or impoundment reQuirinq rock, sand, dirt, or other 
material for its construction; site-development fills for 
recreational, industrial, commercial, residential, ann other 
uses; causeways or road fills; dams and dikes; artificial islands; 
property protection and/or reclamation devices such as riprap, 
Qroins, seawalls, breakwaters, and revetments; beach nourishment; 
levees; fill for structures such as sewage treatment facilities, 
intake and outfall pipes associated with oower nlants and subaaueous 
utility lines, and artificial reefs. The term does not include 
olowinq, cultivating, seeding and harvesting for the nroduction 
of food, fiber, and forest products. 

(0) The term uindividual nermit" means a Department of the fl.rmv 
authorization that is issued following a case-by-case 
evaluation of a specific project involvinq the proposed discharqe(s) 
in accordance with the procedures of this requ1ation and 33 C~~ 
325 and a determination that the proposed discharqe is in the 
oublic interest pursuant to 33 CFR Part 320. 

(p) The term "qenera1 permit" means a Department of the Ar~y 
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authorization that is issued for a category or categories of 
discharges of dredged or fill material that are substantially 
similar in nature and that cuase only minimal individual and 
cumulative adverse environmental im~act. A qenera1 nermit is 
issued fo110winQ an evaluation of the oronosed cateqory of discharqes 
in accordance with the procedures of this regulation (§ 323.3(c)), 
33 CFR Part 325, and a determination that the proposed discharges 
will be in the public interest nursuant to 33 CFR Part 320. 

(q) The term "natiomlJide permit ll means a Department of the 
Army authorization that has been issued bv this reau1ation in 
§ 323.4 to oermit certain discharges of dredged or'fi11 material 
lnto waters of the United States throughout the Nation. 

§ 323.3 Discharges Requiring Permits. 
(a) General. Depart~ent of the Armv permits will be required 

for the discharqe of dredqed or fill material into waters of the 
United States. Certain discharges specified in § ~ 323.4-1, 
323.4-2 and 323.4-3 are permitted by this reQU1atlon. If a 
discharge of dredged or fill materia) is not permitted by this 
requlation, an individual or general Section 404 permit will be 
required for the discharqe of dredqed or fill material into 
waters of the United States in accordance with the following 
nhased schedule: 

(1) Before July 25, 1975, discharqes into naviqable waters 
of the United States. 

(2) After July 25, 1975, discharqes into navigable waters 
of the United States and adjacent wetlands. 

(3) After September 1,1976, discharges into naviqab1e waters 
of the United States and their primary tributaries, including 
adjacent wetlands, and into natural lakes, qreater than 5 
acres in surface area. (See also § 323.4-2 for discharges 
that are permitted by this regulation.) 

(4) After Julv 1,1977, discharQes into all waters of the 
United States. (See also § 323.4-2 for discharqes that are permitted 
by this requ1ation.) 

(b) Individual permits. Unless permitted by this regulation 
(§ § 323.4-1,323.4-2 and 323.4-3) or authorized by qeneral permits 
(~ 323.3(c)), the discharqe of dredged or fill material into waters 
oT the United States will require an "individual Denartment of the 
Army oermit issued in accordance with the Do1icies in § 320.4 
and procedures in 33 CFR Part 325. 

(c) General permits. The District Engineer may, after comoliance 
with the other procedures of 33 CFR Part 325, issue qeneral 
permits for certain clearly described cateoories of structures 
or work, inc1udinq dischar"qes of dredged or fill material, 
reqUiring Deoartment of the Army permits. After a general permit 
has been issued, individual activities fallinq within those 
categories will not require individual oermit processinq bv the 
orocedures of 33 CFR Part 325 unless the District Engineer 
determines, on a case-by-case basis, that the public interest 
requires individual review. 
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(1) District Engineers will include only those activities that 
are substantially similar in nature, that cause only minimal 
adverse environmental imnact when performed separat~ly, and that 
will have only a minimal adverse cumulative effect on the environment 
as categories' which are candidates for general permits. 

(2) The District Engineer shall include approoriate conditions 
as soecified in Anoendix C of 33 CFR Part 325 in each general 
permit and shall prescribe the following additional conditions: 

(i) The maximum quantity of material that may be discharged 
and the maximum area that may be modified bv a single or incidental 
ooeration (if aoplicable); 

(ii) A description of the category or categories of activities 
included in the general permit; and , 

(iii) The type of water(s) into which the activity nay occur. 
(3) The District Engineer may require reporting procedures. 
(4) A general permit may be revoked if it is determined that the 

effects of the activities authorized bv it will have an adverse 
imoact on the Dublic interest provided the nrocedures of 33 CFR 
325.7 are followed. Following revocation, aDPlications for 
future activities in areas covered ~y the general permit shall 
be processed as apolications for individual permits. 

(d) Activities of Federal agencies. (1) Discharges of dredqed 
or fill material into waters of the United States done by or on 
behalf of any Federal agency, or instrumentality other than the 
Corps of Engineers, are subject to the authorization procedures 
of this regulation. Agreement for construction or engineering 
services performed for other agencies by the Corns of Engineers does 
not constitute authorization under the regulation. Division and 
District Enoineers will therefore advise Federal agencies and 
instrumentalities accordingly and cooperate to the fullest extent 
in the exoeditious processing of their annlications. 

(2) The policy provisions set out in 33 CFR 320.4(j), relating 
to State or local authorizations, do not apoly to discharqes 
of dredged or fill material into waters of the United States 
undertaken by Federal agencies,.exceot where comoliance with 
non-Federal authorization is required by Federal law or Execu~ive 
Dolicy. Federal agencies are required to comply \'lith the 
appropriate State, interstate and local water-quality standards 
and effluent limitations as are apolicab1e by law that are 
adooted in accordance with or effective under the orovisions of 
the Federal Water Pollution Control Act, as amended, in the design, 
construction, management, operation, and maintenance of their 
respective facilities. (See Executive Order No. 11752, dated 
17 December 71). They are not required, however, to provide 
certification of compliance with effluent limitations and water
quality standards fr6m State or interstate water pollution 
control aqencies in connection with activities involvinq discharqes 
into waters of the United States. 

(e) Activities licensed under the Federal Power Act of 1920. 
Any part of a structure or work licensed bv the Federal Power 
Co~mission that involves the discharge of ~redqed or fill material 
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into waters of the United States shall require a Deoartment 
of the Armv authorization under this regulation. 

§ 323.4 Discharges Permitted ~y This Regulation. 
(a) General. Discharges of dredged or fill material specified 

in § ~ 323.4-1,323.4-2 and 323.4-3, below, are hereby nermitted 
for ourposes of Section 404 without further processing under this 
regulation (individual applications are not needed), except as 
provided in § 323.4-4 below. Permits may, however, be rec,uired 
under Section 10 of the River and Harbor Act of 1899 (see 33 CFR 
322). Sections 323.4-1,323.4-2 and 323.4-3 do not obviate 
the requirement to obtain State or local assent required bv 
law fo~ the activities permitted therein. . ~ 

(b) Management pract~ces. In addition to the conditions 
soecified in § 323.4-2(b) and 323.4~3(b), the following 
management practices should be fo110wt~d, to the maximum extent 
practicable, in the discharge of dredged or fill material 
permitted by § § 323.4-2 and 324.4-3 to minimize the adverse 
effects of these discharges on the aquatic environment: 

(1) Discharges of dredqed or fill material into waters of the 
United States should be avoided or minimized throuqh the use of 
other or-actica1 alternatives; 

(2) Discharges in spawning areas during snawning seasons 
should be avoided; 

(3) Discharges should not restrict or impede the movement 
of aquatic species indigenous to the waters or the passage 
of normal or expected hiqh flows or cause the re1acation 
of the waters (unless the primary ourpose of the fill ;s to 
imoound waters); 

(4) If the discharge creates an impoundment water, adverse impacts 
on the aquatic system caused by the accelerated passage of water 
and/or the restriction of its flow, should be minimized. 

(5) Discharges in wetlands areas should be avoided; 
(6) Heavy equipment working in wetlands should be placed on mats; 
(7) Discharges into breeding and nesting areas for migratory 

waterfowl should be avoided; and 
(8) All temporary fills should be removed in their entirety. 

§ 323.4-1 Discharges Prior to Effective 
Dates of Phasing. 

(a) Discharges of dredged or fill material in waters of the 
United States that occur before the phase-in dates specified in 
§ 323.3(a)(2)-(4) above, are hereby permitted for purposes of 
Section 404, provided the conditions in paragraph (c) below are 
met. 

(b) Discharges of dredged or fill material of less than 500 
cubic yards into waters other than navigable waters of the 
United States (see 33 CFR 329) thzt are part of an activity that 
was commenced before July 25, 1975, that werecomp1eted by January 
25, 1976, and that involve a single and complete development plan 
are hereby permitted for purposes of Section 404, provided the 
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conditions in paragraph (c) below are met. The term "commenced" 
as used herein shall be satisfied if there has been, before 
July 25, 1975, some discharge of dredged or fill material as a 
part of the above activity or an entering into of a written 
contractual obligation to have the dredged or fill material 
discharged at a designated disposal site by a contractor. 

(c) For the purposes of Section 404, the following conditions 
must have been satisfied for the discharges occurring before the 
dates specified in paragraph (a) and (b) above: 

(l) That the discharge vias not located in the oroximity of 
a public water intake; 

(2) That the discharge did not contain unacceptable levels 
of pathogenic organisms in areas used for recreation involving 
ohysical contact with the water; 

(3) That the discharge did not occur in areas of concentrated 
shellfish production; and 

(4) That the discharge did not destroy or endanger the 
critical habitat or a threatened or endange~ed species, as 
identified under the Endangered Species Act. 

§ 323.4-2 Discharges into Certain Waters 
of the United States. 

(a) Discharges of dredged or fill material into the followinq 
waters of the United States are hereby permitted for purooses of 
Section 404, provided the conditions in oaragraoh (b) below are 
met: 

(1) Non-tidal rivers, streams and their impoundments including 
adjacent wetlands that are located ahove the headwaters; 

(2) Natural lakes, including their adjacent wetlands, that are 
less than 10 acres in surface area and that are fed or drained 
by a river or stream above the headwaters. In the absence of 
adjacent wetlands, the surface area of a lake shall be determined 
at the ordinary hiqh water mark; 

(3) Natural lakes, includi~q their adjacent wetlands, that are 
less than 10 acres in surface area and that are isolated and not 
a part of a surface river or stream. In the absence of adjacent 
wetlands, the surface area of a lake shall be determined at the 
ordi nary hi gh \.,ater mark; and 

(4) Other non-tidal waters of the United States other than 
isolated lakes larger than 10 acres (see (3) above) that are 
not part of a surface tributarv svstem to interstate waters or 
navigable waters of the United' St'ates (see § 323.2(a) (5)). 

(b) For purooses of Section 404, the following conditions must 
be satisfied for any discharge of dredged or fill material in 
waters described in paragraph (a), above: 

(1) That the discharge will not destroy a threatened or 
endangered soecies as identified under the Endanqered Species 
Act, or endanger the critical habitat of such species; 

(2) That the discharge will consist of suitahle material free 
from toxic pollutants in other than trace quantities; 

(3) That the fill created by the discharge will be pronerlv 
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maintained to prevent erosion and other non-point sources of 
oollution; and 

(4) That the discharqe will not occur in a comDonent of the 
National Wild and Scenic Rivers System or in a component of a 
State wild and scenic river system. 

§ 323.4-3 Specific Categories of Discharges. 
(a) The following discharges of dredged or fill material into 

waters of the United States are hereby oermitted for purposes 
of Section 404, provided the conditions specified in this oaraqraoh 
and paragranh (b) below are met: 

(1) Dredged or fill material placed as backfill or bedding 
for utility line crossings provided there is no change in 
preconstruction bottom contours (excess material must be removed 
to an upland disposal area). A "utility line" is defined as any 
pipe or pipeline' for the transportation' of any gaseous, ~iQuid, 
liquifiab1e, or slurry substance, for any purpose, and any cable, 
line, or wire for the transmission for an,v Durpose of elec~rical 
energy, telephone and telegraph messages, and radio and television 
communication. (The utility line will require a Section 10 permit 
if in navigable waters of the United Stat~s. See 33 CFR Part 322.); 

(2) Material discharged for bank stabilization, provided that 
the bank stabilization activity ;s less than 500 feet in length, 
is necessary for erosion prevention, and is limited to less than an 
average of one cubic yard per running foot along the bank, provided 
further that no material for bank stabilization is olaced in any 
wetland area, and provided further that no material' is placed i~ any 
locality or in any manner so as to impair surface water flow into 
or out ~f any wet)and area. (This activity will require a Section 
10 permit if in navigable waters of the United States. See 33 CFR 
part 322.); 

(3) Minor road crossing fills including all attendant features 
both temoorary and permanent that are oart of a single and 
and complete crossiryg of a non-tidal waterbody, provided that the 
crossing is culverted or bridged to prevent the restriction of 
expected high flows and provided further that discharges into any 
wetlands adjacent to the waterbody do not extend beyond 100 feet 
on either side of the ordinary high water mark of that waterbodv. 
A "minor road crossing fill" is defined as a crossing that involves 
the discharge of less than 200 cubic yards of fill material below the 
plane of ordinary high water. The crossing will reQuire a permit 
from the US Coast Guard if located in naviqable waters of the 
United States (see 33 USC 401); 

(4) Fill olaced incidental to the construction of bridqes 
across tidal waters including cofferdams, abutments, foundation 
seals, piers, and temporary construction and access fills. 
Aporoach fills and causeways are not included in this oermit 
and will require an individual or general Section 404 permit if 
located in waters of the United States; these fills as well as the 
bridge itself will also require a permit from the U.S. Coast 
t1uard; and 

(5) The repair, rehabilitation or reolacempnt of any previously 
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authorized, currently serviceable fill, or of any currently 
serviceable fill, or of any· currently serviceable fill discharged 
prior to the requirement for authorization; provided such repair, 
rehabilitation or replacement does not result in a deviation from 
the soecifications of the original work, and further provided that 
the fill to be maintained has not been put to uses rlifferent from 
uses soecified for it in any permit authorizing its oriqinal 
construction. 

(b) For the purposes of Section 404, the followinq conditions 
must be satisfied prior to any discharge of dredged or fill 
material associated with the activities described above: 

(1) That the discharge will not be located in the proximity 
of a public water supply intake; 

(2) That the discharge will not occur in areas of concentrated 
shellfish nroduction; 

(3) That the discharge will not destroy a threatened or endan
gered soecies as identified under the Endangered Species Act, 
or endanger the critical habitat of such species; 

(4) That the discharge ~,ill not disrupt the movement of 
those species of aquatic life indigenous to the waterbodv; 

(5) That the discharge will consist of suitable material free 
from toxic pollutants in other than trace Quantities; 

(6) That the fill created by the discharge will be nrooerly 
maintained to prevent erosion and other non-point sources of 
pollution; and 

(7) That the discharge will not occur in a component of the 
National Wild and Scenic River System or in a component of a 
State wild and scenic river system. 

§ 323.4-4 Discretionary Authority to Reouire 
Individual or General Permits. 

Notwithstanding the provisions of § § 323.4-1,323.4-2 and 
323.4-3, above, the p~cedures of this requlation and 33 CFR Part 
325, including those pertaining to individual and general permits, 
shall apply to any discharge(s) of dredged or fill material if 
the District Engineer determines that the concerns of the aouatic 
environment, as expressed in the guidelines (see 40 CFR Part 230) 
indicate the need for such action because of individual and/or 
cumulative adverse impacts to the affected waters. In such cases, 
he shall take such steps as are necessarv to notify persons who 
would be affected by such action. If the Reqional' Administrator, 
EPA, advises the Di~trict Enqineer that the 60ncerns for the aauatic 
environment as expressed in the Section 404(b) Guidelines reouire 
assertion of jurisdiction under § 323.4-4, and the District 
Enqineer and Division Enqineer dlsaqree, the Office of the Chief 
of Enqineers (DAEN-CWO-N and DAEN-CCH) shall be notified for 
further coordination and resolution with the Ad~inistrator. 

~ 323.5 Special Policies anrl Procedures. 
The Secretary of the Armv has deleqated to the Chief of Enqineers 

the authority to issue or d~nv Section 404 Qermits. (See Anoendix A.) 
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The followina additional special orocedures shall also be aoo
licab1e to the evaluation of oermit applications under this 
requlation: 

(a) EPA huide1ines. Aoplications for nermits for the 
discharQe of dredQed or fill material into waters of the 
United States will be reviewed in accordance with guidelines 
oromulqated bv the Administrator, EPA, under authority of 
Section 404(b) of the Federal Water Pollution Control Act. 
(See 40 CFR Part 23).) If the EPA guidelines alone orohibit the 
desiQnation of a proposed disposal site, the economic imoact on 
navigation and anchorage of the failure to authorize the use of 
the oroposed disposal site will also be considered in eva1uatinq 
whether or not the oroposed discharge is in the public interest. 

(b) Coordination with EPA. Prior to actual issuance of 
oermits for the discharge of dredCled or fill material in l'laters 
of the United States, Corps of Engineers officials will advise 
aoorooriate Reqional Administrators, EPA, of the intent to issue 
nennits to which EPA has objected, recommended conditions, or for 
which siqnificant changes ~re proposed. If the Reqional 
Administrator advises, within fifteen days of the advice of the 
intent to issue, that he objects to the issuance of the oermits, 
the case will be forwarded to the Chief of Engineers in accor
dance with 33 CFR 325.11 for further coordination with the 
Administrator, EPA, and decision. The reoort forwarding the case 
will contain an analysis of the economic imoact on naviQation and 
anchoraqe that would occur b.y failinq to authorize the use of a 
oroDosed disposal site, and whether there are other econoMically 
feasible methods or sites available other than those to \vhich 
the Reqional Administrator objects. 

Aooendix A. - Deletion of Authority to 
Issue or Denv Permits for the Discharge 

of Dredged or Fill Material into Navigable Waters 
March 12, 1973. 

Pursuant to the authority vested in me bv Section 404 of the 
Federal Water Pollution Control Act Amendments of 1972, 86 Stat. 
816, P.L. 92-500, I hereby authorize the Chief of Engineers and 
his authorized reoresentatives to issue or deny oermits, after 
notice and opoortunity for public hearings, for the discharqe of 
dredged or filled material into navigable waters at specified 
disposal sites. The Chief of Enqineers sha·l1, in exercisinq such 
authority, evaluate the impact of the proposed discharqe on the 
oublic interest. All permits issued shall soecifv a rlisnosal 
site for the discharge of the rlredged or fill material throuqh the 
apolication of guidelines develooed bv the Administrator of the 
Envi ronmenta 1 Protecti on Agency and myself. In those cases \vhere 
these guidelines would prohibit the s~ecification of a disDosal 
site, the Chief of Engineers, in his evaluation of whether the 
oroo(')sed discharge is in the public interest, is authorized also 
to consider the economic imoact on navigation and anchorage \vhich 
would occur bv failing to authorize the use of a oroposed disnosal 
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site. The permits so granted may be made subject to such snecial 
conditions as the Chief of Engineers or his authorized renresentatives 
may consider necessary in order to effect the nurposes of the 
above Act, other pertinent laws and any anolicable memoranda of 
understanding between the Secretary of the Army and heads of other 
qovernmental aqencies. 
. The Chief of Engineers and his authorized representative shall 
exercise the authority hereb,Y delegated subject to such conditions 
as I or my authorized representative may from time to time imoose. 

Kenneth E. BeLieu, 
Actinq Secretary of the Army. 

Part 324--Permits for Ocean Dumoinq 
of Dredqed Material 

§ 324.1 General. 
This requlation orescribes in addition to the qeneral policies 

of 33 CFR 320.4 and procedures of 33 CFR Part 325, those special 
policies, oractices and procedures to be followed by the Corps of 
Enqineers in connection with the reveiw of apnlications for Deoart
ment of the Army oermits to authorize the transportation of 
dredqed material by vessel for the purnose of dumpinq it in ocean 
waters at dumping sites desiqnated under 40 CFR Part 228 pursuant 
to Section 103 of the Marine Protection, Research and Sanctuaries 
Act of 1972, as amended (33 USC 1413) (hereinafter referred to as 
Section 103). See 33 CFR 320.2(h). Activities involvinq the 
transoortation of dredqed material for the purnose of dumn;nq 
in the ocean waters also reouire Department of the Army permits 
under Section 10 of the Riv~r and Harbor Act of 1899 (j3 USC 403) 
for the dredqing in navigable waters of the United States. 
Apolicants for Department of the Armv permits under this Part 
should also refer to 33 CFR Part 322 to satisfv the requirements 
of Section 10. 

§ 324.2 Definitions. 
For the purpose of this requlation, the followinq terms are 

de-fined: 
(a) The term "ocean waters" means those waters of the open seas 

lyinq seaward of the base line from which the territorial sea is 
measured, as provided for in the Convention on the Territorial 
Sea and the Contiqu0us Zone (15 UST 1606; TIAS 5639). 

(b) The term "dredged material" means any material excavated 
or dredaed from naviqable waters of the United States or ocean 
It/a ters. 

(c) The term "transport" or "transportation" refers to the 
carriaqe and related handling of dredged material bv a vessel. 

§ 324.3 Activities Requirinq Permits. 
(a) ~eneral. Department of the Armv nermits are required 

for the transportation of dredqed material for the purnose of 
~umoing it in ocean waters. 

33 U.S.C. 1413. 
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(b) Activities of Federal Agencies. (1) The transportation 
of dredged material for the ouroose of dumoing in ocean waters 
done by or on behalf of any Federal agency other than the activities 
of the Corps of Engineers are subject to the procedures of this 
requlation. Agreement for construction or engineering services 
oerformed for other aqencies by the Coros of Engineers does not 
constitute authorization under the regulation. Division and 
District Enqineers will therefore advise Federal aqencies accordinq'" 
and cooner!te to the fullest extent in the exoeditious processing 
of their apolications. The activities of the Corps of Engineers 
that involve the transportation of dredged material for dumping 
in ocean waters are regulated by 33 CFR 209.145. 

(2) The policy orovisions set out in 33 CFR 320.4(j) relating 
to State or local authorizations do not apolv to work or structures 
undertaken by Federal agencies, excent wh~recomDliance with 
non-Federal authorization is required by Federal law or Executive 
policy. Federal agencies are required to comply \'/ith the 
substantive State, interstate, and local water-oualitv standards 
and effluent limitations as are applicable by law that are adopted 
in accordance with or effective under the orovisions of the 
Marine Protection, Research and Sanctuaries Act of 1972, as 
amended, and related laws in the desiqn, construction, management, 
operation, and maintenance of their respective facilities. (See 
Executive Order 11752, dated 17 Dec. 73~) Thev are not reouired, 
however, to obtain and provide certification of compliance with 
effluent limitations and water-quanti tv standards from State or 
interstate water pollution control aqencies in connection with 
activities involving discharges into ocean waters. 

§ 324.4 Special Procedures. 
The Secretary of the Army has deleqated to the Chief of 

Engineers the authority to issue or deny Section 103 permits. 
(See Aopendix A.) The following additional nrocedures shall 
also be applicable under this regulation. 

(a) Public notice. For all aoplications for Section 103 
oermits, the District Engineer v/ill issue a public notice which 
shall contain, in addition to the information soecified in 33 
CFR 325.3, the following information: 

(1) The location of the orooosed disposal site and its 
physical boundaries; 

(2) A statement as to whether the site has been designated 
for use by the Administrator,'EPA, pursuant to Section 102(c) 
of the Act; 

(3) If the proposed disposal site has not been desiqnated bv the 
Administrator, EPA, a descrirytion of the characteristics of the 
prooosed disposal site and an exnlan~tion as to why no nreviouslv 
desiqnated disposal site is feasible; 

(4) A brief description of known dredged material discharqes at 
the proposed disposal site; 

(5) Existence and documented effects of other authorized dumninqs 
that have been made in the dumoinq area (e.q., heavy metal background 
reading and organic carbon content); 
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(6) An estimate of the length of time durinq which disnosal 
will continue at the oronosed site; 

(7) Characteristics and composition of the dredqed material; and 
(8) A statement concerning a preliminary determination of the 

need for and/or availability of an environmental impact statement. 
(b) EVdluation. Apnlications for nermits for the transnortation 

of dredged material for the purpose of dumpinq it in ocean waters 
wi 11 be evaluated to determi ne ~/hether the oroposed dumoi nq wi 11 
unreasonably deqrade or endanger human health, welfare, or 
amenities, or the marine environment, ecoloqic~l systems or 
economic potentialities. In making this evaluation, criteria 
established by the Administrator, EPA, pursuant to Section 102 
of the Marine Protection Research and Sanctuarie~ Act of 1972, 
as amended, shall be applied including an evaluation of the 
need for the ocean dumping and including the availability of 
alternatives to ocean dumoinq. Where ocean dumoinq is determined 
to be necessary, the District Enqineer will, to the extent 
feasible, soecify disposal sites usinq the recommendations 
of the Administrator pursuant to Section 102(c) of the Act. 
See 40 CFR Parts 220 to 229. 

(c) EPA review. If the Reqional Administrator, EPA, advises 
the District Engineer that the proDosed dumpinq wiTl comoly with 
the criteria the District Engineer shall comnlete his evaluation of 
the Section 103 application under this regulation and 33 GFR 
Parts 320 and 325. If, however, the Reqiona1 Administrator advises 
the District Engineer that the proposed dumpinQ will not comnly 
with the Criteria, the District Engineer will nroceed as follows. 

(1) The District Engineer shall datermine whether there ;s an 
economically feasible alternative method or site available other than 
the proposed ocean disposal site. If there are other feasible 
alternative methods or sites available, the District Engineer 
shall evaluate them in accordance with 33 CFR Parts 320, 322, 
323, 325 and this requlation, as aopronriate. 

(2) If the District Engineer makes a determinat'jon that 
there is no economically feasible alternative method or site 
available~ he shall so ~dvise the Reqional Administrator of his 
intent to issue the permit setting forth his reasons for such 
determination. 

(d) EPA objection. If the Regional Administrator advises, 
within 15 days of the notice of the intent to issue, that he still 
ob,iects to the issuance of the nermit, the case will be fOr\~arded 
to the Chief of Engineers, for further coordination with the 
Administre:tor, EPA, and decision. The report forwarding the case 
will contain, in addition to the analysis required by 33 CFR 
325.11, a~ analysis of whether there are other economically 
feasible n;ethods or sites available to dispose of the dredged 
material. 

(e) Chief of Engineers review. The Chief of Enqineers shall 
evaluate the nermit application and make a decision to deny the 
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permit or recommend its issuance. If the decision of the Chief 
of Engineers is that ocean dumpinq at the orooosed disoosal site 
is required because of the unavailability of economically feasible 
alternatives, he shall so certify and request that the Secretary 
of the Army seek a waiver from the Administrator, EPA, of the 
Criteria or of the critical site desiqnation in accordance with 
40 CFR 225.4. 

Aooendix A--Delegation of Authority to 
Issue or Denv Permits for the Transportation 

of Dredged r~ateri a 1 for the Puroose 
of Dumping It into Ocean Waters March 12, 1973. 

Pursuant to the authoritv vested in me by Section 103 of the 
Marine Protection, Research~ and Sanctuarie~ Act of 1972, 86 Stat. 
1052, Pub. L. 92-532, I hereby authorize the Chief of Engineers 
and his authorized representatives to issue or den.v permits, 
after notice and opportunity for public hearings, for the transnorta
tion of dredged material for the purpose of dumoing it in ocean 
waters. The Chief of Engineers and his authorized representatives 
shall, in excercising such authoritv, evaluate the impact of the 
proposed dumping on the public interest. No permit shall be issued 
unless a determination is made that the proposed dumpinq tvill not 
unreasonably deqrade or enrlanqer human health, welfare, or anenities, 
or the marine environment, ecological s,vstel1ls, or economic 
potentialities. In making this determination, those criteria for 
ocean dumping established by the Administrator of the Environmental 
Protection Agency nursuant to Section 102(a) of the above Act 
which relate to the effects of the proposed dumoing shall be 
applied. In addition, based upon an evaluation of the ootential 
effect which a oermit denial will have on navigation, economic and 
industrial development, and foreign and domestic commerce of the 
United States, the Chief of Engineers or his authorized repre
sentatives, in evaluating the permit anplication, shall make an 
independent det~rmination as to the need for the dumoinq, other 
oossible methods of disposal, and aopropriate locations for the 
dumping. In considering aooropriate disposal sites, recommended 
sites desiqnated by the Administrator of the Environmental 
Protection Agency pursuant to Section l02(c) of the ahove Act \"1111 
be utilized to the extent feasible. Prior to issuinq any permit, 
the Chief of Engineers or his authorized representatives shall first 
notify the Administrator of the Environmental Protection Aqenc.v 
or his authorized representative of his intention to do so. In 
any case in which the Administrator or his alJthorized renresentative 
disaqrees with the determination of the Chief of EnQineers or 
his authorized representative as to compliance with the criteria 
established oursuant to Section l02(a) of the above Act relatinQ 
to the effects of the dumpinq or with the restrictions established 
nursu~nt to Section l02(c) of the above Act relatinq to critical 
areas, the determination of the Administrator or his authorized 
reoresentative shall nrevail. If, in anv such case, the Chief of 
Enqineers or his Director of Civil Works finds that, in the 

E-217 
S581 



disoosition of dredqed material, there is no economically feasible 
method or site available other than a dumoi~ site the utilization 
of which would result in non-comoliance with such criteria 
or restrictions, he shall so certify and request that I seek a 
waiver from the Administrator of the Environmental Protection 
Aqency of the soecific requirements involved. Unless the 
Administrator of the Environmental Protection Aqency grants a 
waiver, the Chief of Enqineers or his authorized representatives 
shall not issue a permit which does not comply with such criteria 
and restri ctions. The permits so granted may' be made subject to 
such special conditions as the Chief of Engineers or his authorized 
representatives may consider necessary in order to effect the 
ourooses of the above Act, other nertinent laws, and any aoplicable 
memoranda of understanding between the Secretary of the Army and 
the heads of other governmental aqencies. 

The Chief of Enqineers and his authorized reoresentative shall 
exercise the authority hereby delegated subject to such conditions 
as I or my authorized representative mav from time to time impose. 

Kenneth E. BeLieu, 
Acting Secretary of the Arm.v. 

Part 325--Processinq of Department 
Of The Army Permits 

§ 325.1 Apolications For Permits. 
(a) General. The processing procedures of this requlation (Part 

325) apply to any form of Oepartment of the Armv permit. Soecial 
orocedures and additional information are contained in Parts 
320 through 324. This Part is arranged in the basic timinq sequence 
used by the Corps of Engi neers in proces s i nq Depa rtr.lent of the 
Army permits. 

(b) Anplication form. Any nerson proposing to undertake any 
activity requiring Department of the Army authorization as 
specified in 33 CFR 321-324 must aop1v for a permit to the District 
Enqineer in charge of the District where the proposed activity is 
to be performed. Aoplications for rermits must be prepared in 
accordance with instructions in Engineer Pamphlet 1145-2-1, "A 
Guide for Aop1icants," utilizing the orescribed apolication form 
(ENr, Form 4345). The form and pamohlet may be obtained from the 
District Engineer having jurisdiction over the waterway in \vhich 
the orooosed activity will be located. Local variations of the 
aoo1ication form for' purooses of facilitating coordination with 
State and local aqencies may be used. 

(c) Content of application. (1) Generally, the application 
must include a complete description of the proposed activity 
includinq necessary drawings, sketches or plans; the location, 
purpose and intended use of the proposed activity; scheduling 
of the activity; the names and addresses of adjoininq property 
owners; the location and dimensions of adjacent structures; and 
the aoprovals required by other Federal, interstate, State or 
local agencies for the work, including all aoorovals received 

33 U.S.C. 401 et seq.; 33 U.S.C. 1344; 33 U.S.C. 1413 
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or denials already made. 
(2) If the activity involves dredqing in waters of the United 

States, the application must include a descrihtion of the type, 
composition and Quantity of the material to be dredqed, the method 
of dredqinq, and the site and olans for disoosal of the dredqed 
material. . 

(3) If the activity includes the discharqe of dredged or fill 
material in the waters of the United States or tile t~ansoortation 
of dredqed material for the purpose of dumoinq it in ocean waters, 
the aoo1ication must include the source of tile material; a descrio
tion of the tyoe, comoosition and Quantity of the material; the 
method of transoortation and disnosal of the material; and the 
location of the disposal site. (See Part 324 for additional 
information reouirements on ocean dumoinq anolications.) 
Certification under Section 401 of the Federal Water Pollution 
Control Act is required for such discharqes into waters of the United 
States. 

(4) If the activity includes the construction of a fill or 
oi1e or float-supported platform, the ~roject descrintion must 
include the use and soecific structures to be erected on the fill 
or platform. 

(d) Additional information. In addition to the information 
indicated in subparagraph (c), above, the aoolicant will be 
reouired to furnish such additional information as the District 
Enqineer may deem necessary to assist him in his evaluation of 
the apolication. Such additional information may include envir
onmental data and information on altArnate methods and sites, as fTIav 
be necessary for the preparation of the Environmental Assessment or 
Environment~l Impact Statement (see § 325.4). 

(e) Sionature of aoplication. The aop1ication must be siqned 
by the person who desires to undertake the nrooosed activity; 
however, the aoo1ication may be siqned by a duly authorized aqent 
if accompanied by a statement by that person desiqnatinq the 
aqent and aqreeinq to furnish, upon request, supolemental infor
mation in supoort of the anplication. In either case, the 
siqnature of the aoplicant will be understood to be an affirmation 
that he possesses the authority to undertake the activity proposed 
in his application, except where the lands are under the' control of 
the Corns of Enqineers, in which cases the District Enqineer will 
coordinate the transfer of the real estate and the nermit action. 
When the aoplication is suhmitted bv an aqent, the ano1ication may 
include the activity of more than one owner orovided the character 
of the activitv of each owner is similar and in the same qe'leral 
area. 

(f) Fees. Fees are required for oermit aon1ications under Section 
404 of the Federal Water Pollution Control Act Amendments of 1972, 
Section 103 of the Marine Protection, Research and Sanctuat~ies 
Act of 1972, as amended, and Sections 9 and 10 of the River and 
Harbor Act of 1899. A fee of $100.00 will be charqed when the 
olanned or ultimate ouroose of the nroiect is commercial or 
industrial in nature and is in suonort of onerations that cilarae 
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for the nroduction, distribution or sale of qoods or services. A 
$10.00 fee will be charged for nermit anolications when the work 
is non-commercial in nature and nrovides nersonal benefits that 
have no connection with a commercial enternrise. The final 
decision as to basis for fee (commercial vs. non-commercial) 
shall be solely the resnon~ibility of the District Enqineer. No 
fee \Ali 1 1 be charqed if the annlicant withdra\oJs his annlication at 
any time prior to issuance of the nermit and/or if his annlication 
is denied. Collection of the fee vlill be deferred until the 
aoplicant is notified by the District Enqineer that a nublic 
interest review has been comoleted and that the nronosed activity 
has been determined to be in the nublic interest. Unon receiot 
of this notification the aoplicant vlill forloJard a check or mone." 
order to the District Enqineer, made oavable to the Treasurer of 
the Uriited States. The oermit will then be issued ~non receint 
of the apolication fee. Multinle fees are not to be charqed if 
more than one law is aoolicable. I\nv modification siqnificant 
enouqh to renuire a oermit will also reouire a fee. No fee will be 
assessed when a permit is transferred from one propertv owner to 
another. No fees will be charQed for time extensions or general 
permits. AQencies or instrumentalities of Federal, State or 
local qover~ments will not be;requ~red to pay any fee in connection with 
the applications for oermits. This fee structure will be reviewed 
from time to time. 

§ 325.2 Processinq of Applications. 
(a) Standard orocedures. (1) When an aoplication for a nermit 

is received, the District Engineer shall immediately assiqn it a 
number for identification, acknow1edqe receipt thereof, and 
advise the apo1icant of the number assigned to it. He shall review 
the application for comoleteness, and obtain from the annlicant 
anv additional information he deems necessar.v for further nro
cessinq. 

(2) '~hen all reouired information has been provided, the District 
EnQineer will issue a public notice as descrihed in § 325.3, below, 
unless snecifica11.v exempted by other orovisions of this requ1-ation. 

(3) The District Enqineer shall consider all cOPlments received 
in resoonse to the public notice (see ~ 325.3) in his subsequent 
actions on the oermit anplication. Receipt of the comments will 
be acknowledQed and they will be made a nart of the official file 
on the aonlication. ComMents received as form letters or oetitions 
may be acknow1~dqed as a qroup to the nerson or orqanization 
responsible for the form letter or petition. If comments relate 
to matters within the special exnertise of another Federal 
aoenc.v, the District Enqineer rnav seek the advice of that aqency. 
The aonlicant must be qiven the onportunitv to furnish the District 
Enqineer his orooosed resolution or rehuttal to all objections from 
r,overnment aqencies and other substantive adverse comments before fin~l 
decision will be made on the annlication. 

(4) Thp District Enqineer shall orenare an Environmental Assess
ment on all ano1ications. The Environmental Assessment shall be 
dated, s;oned, and olaced in the recorrl ~nrl shall inclurle the 
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exoected environmental imoacts of the nroposal. Where the District 
Enoineer has deleoated authority to siqn nermits for and in his 
behalf, he may similarly deleaa~e the iioninq of the Environmental 
Assessment. In those cases requirinq an Environmental Imnact 
Statement (EIS), the draft EIS'Mav serve as the Environmental 
Assessment. Where an EIS is not preoared, the Environmental 
Assessment will include a statement that the decision on the 
aoolication is not a major Federal action siqnificantlv affecting 
the qua 1 i tv of the human e nvi ronment. ' 

(5) The District Enqineer shall also evaluate the pronosed 
anolication to determine the need for a nublic hearing ryursuant 
to 33 CFR Part 327. 

(6) After all above actions have been comoleted, the District 
Enqineer will determine in accordance with the record and aOPlicable 
reaulations whether or not the permit should be issued. He shall 
orepare a Findinqs of Fact on all aoolications to supnort his 
determination. The Findinas of Fact shall include the District 
Enqineer's views on the probable effect of the nronosed work on 
the nublic interest including conformity with the quidelines 
oublished for the discharqe of dredqed or fill material in waters 
of the United States (40 CFR Part 230) or with the criteria for 
dumoinq of dredqed material in ocean waters (40 C~R Parts 220 
to 229), if aoplicab1e, and the conclusions of the District 
Engineer. The Findinqs of Fact shall be dated, si'1ned, and 
included in the record Drior to final action on the aonlication. 
Where the District Enqineer has deleqated authority to sign 
oermits for and in his behalf, he mav similarly delegate the siqn-
i nq of the Fi ndi nqs of Fact. I f a nermi tis wa rranterl, the 
District Engineer will determine the conditions and duration 
which should be incoroorated into the permit. In accordance 
with the authorities specified in § 325.8, the District Enqineer 
will take final action or forward the annlication with all 
ryertinent comments, records, and studies, includinq the final 
Environmental Impact Statement, if prenared, through channels 
to the official authorized to make the final r1ecision. The 
reoort forwardinq the aon1ication for decision will be in the format 
orescribed in § 325.11. Notice that the aonlication has been 
forwarded to hiqher headquarters will be furnished the anplicant 
and to anv Federal agency expressinq an interest in the aonlication. 
Such notice shall not divulge the District Engineer's recommendations. 
In those cases where the ano1ication is forwarded for decision in 
the format prescribed in § 325.11, the report will serve as the 
Findings of Fact. 

(7) If the final decision is to deny the permit, the apnlicant 
will be advised in writing of the reason for denial. If the final 
decision is to issue the permit, the issuinq official will 
forward two cooies of the draft permit to the annlicant for 
signature accentinq the conditions of the nermit. The appli~ant 
will return both siqned conies to the issuinq official who then 
signs and dates the nermit. The permit is not valid until 
siqned bv the issuinq official. Final action on the oermit 
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application is the signature on the letter notifyinq the applicant 
of the denial of his apnlication or siqnature of the issuina 
official on the authorizing document. ~ 

(8) The District Engineer will publish monthlY a list of oermits 
issued or denied durinq the orevious month. The list will irJentifv 
each action bv public notice number, name of aonlicant, and brief 
description of activitv involved. This list will be distributed 
to all persons who received any of the public notices listed. 

(9) If the anolicant fails ~o resoon~ within 45 davs to any 
request or inquiry of the District Enqineer, the District Enq'ineer 
may advise the apolicant by certified letter that his aonlication 
will be considered as having been withdrawn unless the anplicant 
responds thereto within thirtv days of the date of the letter. 

(b) Procedures for particu~ar tyoes of oermit situations. 
(1) If the District Engineer determines that water aualitv 
certification for the oroposed activity is necessary unde~ the 
nrovisions of the Federal Water Pollution Control Act, he shall 
so notifv the applicant and obtain from him either the aooronriate 
certification or a cony of his apolication for such certification. 
The District Enqineer may issue the oublic notice of the aoolication 
jointlv with the certifying aqency if arrangements for such joint 
notices have been aporoved by the Division Enqineer. Hhen the 
activity may affect the waters of another State, a COpy of the 
certification will be forwardeo to the Reaional Administrator of 
EPA who shall determine if the proposed a~tivity mav affect the 
Quality of the waters of any State or States ot~er than the State in 
whi ch the work is to be performed. I f he needs surm 1 emental 
information in order to make this determination, the ~eqional 
Administrator may request it from the District Engineer who shall 
obtain it from the applicant and forward it to the Reqional 
Administrator. The Reqional Administrator shall, within thirtv rlays 
of receiot of the apolication, certification and supplemental inform
ation, notify the affected State, the District Engineer, and the 
apnlicant in the event such a second State may be affected. The 
second State then has sixty days to advise the District Engineer that 
it objects to the issuance of the permit on the basis of the effect 
on the Quality of its waters and to request a hearing. No author
ization will be qranted until required certification has been 
obtained or has been waived. Haiver is deemed to occur if the 
certifyina aaency fails or refuses to act on a request for certifi
cation within a ~easonab1e period of time after receipt of such 
request. The reouest for certification must be made in accordance 
with the requlations of the certifying agenc,v. In determining 
whether or not a waiver oeriod has commenced, the District EngineGr 
will verif.y that the certifying agency has received a valid request 
for certification. Three months shall generally be considered 
to be a reasonable oeriod of time. If, however, soecial cir
cumstances identified bv the District EnQineer reouire that action 
on an anplication be taken within a more 'limited neriod of time, 
the District Engineer shall determine a reasonable lesser neriod 

E-222 
S581 



of time, advise the certif.vinq agency of the need for action by 
a oarticular date and that, if certification is not received by 
that date, it will be considered that the reouirement for 
certification has been waived. Similarly if it annears that 
circumstances may reasonablv reouire a neriod of time lonoer than 
three months, the Di stri ct En'li neer may afford the certi f',i nq Cloencv 
un to one year to nrovide the required certification befo're« <. 

determininn that a waiver has occurrerl. District Enqineers shall 
check with the certifvinCJ aqencv at the end of the allotted neriorl 
of time before determining that a \\faiver has occurred. 

(2) If the oronosed activitv is to be undertaken in a State 
oneratin0 under a coastal zone manaqement nroqram annroyed bv the 
SecretarY of Commerce nursuant to the Coastal Zone r1anaqement Act 
(see 33 CF~ 320.3(b)), the District Enqineer shall nroceed as 
follows: 

(i) If the anolicant is a Federal aoencv , and the anQlication 
involves a Federal activitv in or affectinn the coastal zone 
or a ~ederal develonment nroject in the co~stal zone, the District 
Enfli neer sha 11 for\A/ard a cony of the nub 1 i c not; ce to the aqenc" 
of the State resnonsible for reviewinq the consistenc" of Fed2ral 
activities. The Federal aqencv annlicant shall be re~nonsible 
for comolvinq with the Coastal Zone r1anaoement Act's directives 
for ensurinq that Federal aqency activities are undertaken in 
a manner which is consistent, to the maximum extent nracticable, 
with aooroved coastal zone manaqement oroqrams. (See 15 CFR Dart 
930.) If the State coastal zone aoencv obiects to the nronosed 
~ederal activity on the basis of its inconsistency with the State'~ 
annrovedcoastal zone manaqement nroqram, the District Engineer 
shall not make a final decision on the aonlication until the 
disaqreeina narties have had an onnortunitv to tJtilize the 
orocedures snecified by the Coastal Zone Manaqement Act for 
resolvina such disaqreements. 

(ii) If the aonlicant is not a Federal aqency and the annli
cation involves a~ activity affectinq the coastal zone, the District 
Enqineer shall obtain from the anQlicant a certification that his 
nronosed activity comolies with and will be conducted in a manner 
that is cons i stent \vi th the aoproved State coasta 1 zone manaqement 
nroqram. Unon receint of the certification, the District Enqineer 
\\fill forward a cony of the public notice (which will include the 
aonlicant's certification statement) to the State coastal zone 
aoencv and reauest its concurrence or obiection. The District 
Eriqineer can issue the oublic notice of the anolication jointly 
"lith the State aqencv if arranqements for suchioint notices have 
been anoroved by the Division Enqineer. If the State aqencv 
ob;ects to the certification or issues a decision indicatinq 
that the nroposed activity requires further review, the District 
EnQineer shall not issue the t1ermit until the State concurs with 
the certification statement or the SecretarY of Commerce rletermines 
that the nrnoosed activity is consistent with the nurooses of the 

E-223 
S581 



Coastal Zone Management Act or is necessarv in the interest of nation
al security. If the State aoenc,v fails to concur or ohject to a 
certification statement within six months of the State aqency's 
receiot of the certification state~ent, State aqencv concurrence 
with the certification statement shall be conclusivelv nrestJmed. 

(3) If the nroposed activity involves any oronertv listed 
ore 1 i q i b 1 e for 1 i s tin q i nth e 'N a t ion a 1 Re q i s te r 0 f H'i s to ric 
Places (which is nl.blished in its entirety in the FEDERAL REGISTER 
annuallv in February wit~l addenda nubl ished each month), the 
District Enqineer will nroceed in accordance \~ith 33 CFR Part 305. 

(4) If the prooosed activity consists of the dredqinq of an 
access channel and/or berthinq facili~' associated with an authorized 
Ferleral naviqation nroject, th~ activity will be included in the 
ola~ninq and coordination of the construction or maintenance 
of the Federal project to the maximum extent feasible. Separate 
notice, hearino, and Environmental Impact Statement will n6t 
be reouirerl for activities so included and coordinated; and the 
public notice issued by the District Enoineer for these Federal 
and associated non-~ederal activities will be the notice of intent 
to issue permits for those included non-~ederal dredqinq activities. 
The decision whether to issue or deny such a nermit will be consis
tent with the decision on the Federal nroiect unless snecial 
considerations annlicable to the Dronoserl activit" are identified. 
(See § 322.5(a).) . 

(5) Conies of nermits will be furnished to other aqencies 
in aooronriate cases as follows: . 

(i) If the activity involves the construction of structures 
or artificial islands on the outer continental shelf, to 
the Director, Defense Mapnino Aqencv, ~vdroqraohic Center, 
Washinqton D. C. 20390: Attention, Code N5l2 and to the Director, 
National Ocean Survey, NOAA, Department of Commerce, Rockville, 
r·1a ryl and 20852. 

'(ii) I~ the activity involves the construction of structures 
to enhance fish nropagation (fish havens) alonq the coasts of the 
Uni ted States, to Oefense ~1aooi nq Agencv, Hvrlroqraohi c Center 
and National Ocean Survey as in (i), above, and to the Director, 
Office of ~4arine Recreational Fisheries, National t1arine 
Fisheries Service, Washington, D.C. 20235. 

(iii) If the activity involves the erection of an aerial 
transmission line across a navigable water of the United States, 
to the Director, National Ocean Surve", NOAA, Department of 
Commerce, Rockville, Maryland 20852, reference C322. 

(iv) If the activity is listed in suboaraqranhs (i), (ii), or 
(iii), above, or involves the transportation of dredged material 
for the nurnose of dumping it'in ocean waters, to the aooropriate 
District Commander, U.S. Coast Guard. 

(c) Emerqencv nrocedures. An "emerqencv" is a situation 
which would result in an unacceotable hazard to life or severe 
loss of orooerty if corrective action reouirinq a permit is not 
underta ken \'-li th ina time peri od 1 es s than the norna 1 t i m~ needed 
to process the aoplication under required nrocedures. In such cases 
the District Enqineer will exolain the circumstance and recommend 
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soecial orocedures in writinq to the Chief of Enqineers, ATTN: 
DAEN-CWO-N. The Chief of Enqineers, unon consultation with th~ 
SecretarY of the Armv or his authorized reoresentative, will 
instruct the District Enqineer as to further nrocessinq of the 
anolication. 

(d) Timinq of nrocessinq of applications. In vie'IJ of the 
extensive coordination with other agencies and the oublic and 
the study of all aspects of pronosed activities required bv the 
above procedures, a6plicants must allow adequate t1me for ~he 
nrocessinq of their aonlications. The District EnQineer will be 
guided b.v the fo110\ving time limits for the indicated steps in 
orocessinq oermit anplications: 

(1) Public notice should be issued within fifteen days of 
receiot of all reouired information from the aoplicant, unless 
joint notice with State aqencies is to be used. 

(2) The receipt of COMments as a result of the public notice 
should not extend bevonr:l thirty days from the date of the notice. 
However, if unusual circumstances warrant, the District Enqineer 
may extend the comment period un to a maximum of seventy-five 
days. 

(3) The District Engineer should either send notice of denial 
to the aon1icant or issue the draft permit to the aonlicant 
for acceotance and siqnature, or forward the ann1ication to 
hiqher headnuarters within thirty days of one of the followinq 
whichever is latest: Closing of the oublic notice comment 
period with no objections received; receipt of notice of withdrawal 
of objections; comoletion of coordination fol1owinq receipt of 
ano1icant's rebuttal of objections; closinq of the record of a 
oub1ic hearing; or exoiration of the waitinq neriod followina 
the fi 1 i nq of the fi na 1 Envi ronmenta 1 Imoact Statement \vi th CEn. 

§ 325.3 Public Notice. 
(a) ~enera1.· The Public notice is the orimarv method of 

advisina all interested parties of the nronosed activity for 
\"ihich a nermit is souqht and of soliciting comments and infor
mation necessary to evaluate the orobable impact on the public 
interest. The notice must, therefore, include sufficient 
information to qive a clear understandinq of the nature of the 
activity to qenerate meaninqful comments~ The notice should 
include the followinq items of information: 

(1) Aoolicab1e statutory authority or authorities; 
(2) The name and address of the aonlicant; 
(3) The location of the proposed activity; 
(4) A brief descriotion of the orooosed activity, its nuroose 

and intended use, inclurling a description of the type of structures, 
if any, to be erected on fills, or pile or float-suoported 
olatforms, and a description of the type, comoosition and ouantitv 
of materials to be discharqed or dumoed and means of conveyance. 
See also 33 C~R 324 for additional information required on ocean 
dumni nq rlUb 1 i c noti ces; 

(5) A nlan and elevation drawinq showing the Qenera1 and soecific 
site location and character of all nrooosed activities, includinq 
the size re1ationshin of the nrol1osed structures to the size of the 

E-225 
S581 



imnacted waterway and depth of water in the area; 
(6) If the nronosed activity would occur in the territorial 

seas or ocean waters, a descrintion of the activity's relation
shin to the baseline from which the territorial sea is measured; 

(7) A list of other government authorizations obtained or 
reauested, including reouired certifications relative to water 
Quality, coastal zone manaqement, or marine sanctuaries; 

(8) A statement concerning a nreliminarv determination of the 
need for and/or availabilitvof an Environ~ental Imnact Statement; 

(9) Any other available information which may assist interested 
parties in evaluatinq the likelv imnact of the Droposed activity, 
if anY, on factors affectinq the public interest, including 
environmental values; and 

(10) A reasonable oeriod of time, normally thirty davs but 
not less than fifteen days from date of mailinq, withii which 
interested parties may express their views concernina the permit 
apolication. 

(b) Evaluation factors. A oaraqranh describino the various 
factors on which decisions are based durinq evaluation of a 
permit application shall be included in every oublic notice. 

(l) Exceot as provided in oaragraoh (b)(4) belo\ll, the followina 
will be included: 

The decision whether to issue a oermit will be based on an 
evaluation of the orobable imnact of the nroposed activity on the 
public interest. That decision will reflect the national' concern 
for both orotection and utilization of imoortant resources. The 
benefit which reasonably may be exoected to accrue from the oronosal 
must be balanced aqainst its reasonablv foreseeable detriments. 
All factors which may be relevant to the proposal will be 
considered; amonq those are conservation, economics, aesthetics, 
qeneral environmental concerns, historic values, fish and wildlife 
values, flood damaqe prevention, land use, naviqation, recreation, 
water supplv, water quality, enerqv needs, safety, foort nroduction 
and, in qenera 1, the needs and we 1 fa re of the oeon 1 e. 

(2) If the activity involves the discharqe of dredged or fill 
material into the waters of the United States or the transportation 
of dredqed material for the puroose o~ dumninq it in ocean waters, 
the public notice shall also indicate that the evaluation of the 
impact of the activity on the public interest will include aonlication 
of the quidelines promulgated by the Administrator, EPA, under 
authority of Section 404(b) of the Federal Water Pollution Control 
Act (40 CFR Part 230) or of the criteria established under authority 
of Section 102(a) of the '1arine Protection, Research and Sanctuaries 
Act of 1972, as amended (40 CFR Parts 220 to 228), as anprooriate. 
See also 33 CFR Part 324. 

(3) If the activity includes the discharoe of dredfled or fill 
material in the waters of the United States or the transl)ortation 
of dredqed material for the purpose of dumoinq it in ocean waters, 
the followinq statement will also be included in the Dublic notice: 

Anv nerson may refluest, in writing, \>Jithin the comMent reriod 
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soecified in this notice, that a nublic hearing be held to consider 
this annlication. Requests for public hearinq shall state, with 
oarticularitv, the reasons for holdinq a oub1ic hearing. 

(4) In cases involvinq construction of fixed structures or 
artificial islands on Outer Continental Shelf lands which are 
under mineral lease from the Department of the Interior, the notice 
will contain the following statement: liThe r1ecision as to \'/hether 
a oermit will be issued will be based on an evaluation of the 
impact of the oroo .... lsed work on navigation and national security. II 

(c) Distribution of public notices. (1) Public notices will 
be distributed for postinq in oost offices or other aooropriate 
public places in the vicinitv of the site of the proposed \'/ork and 
will be sent to the applicant, to anorooriate city and county 
officials, to adjoining prooerty owners, to annropriate State 
aqencies, to concerned Federal aqencies, to local, reqional and 
national shipping and other concernerl business and conservation 
orqanizations, to appropriate River Basin Com~issions, and to any 
other interested oarty. If in the judgment of the District . 
Engineer the prooosal may result in substantial public interest, 
the public notice (without drawinqs) may be published for five 
consecutive days in the local newsoaper, and the apn1icant shall 
reimburse the District Engineer for the costs of publication. 
Cooies of oublic notices will be sent to all oarties who have 
specifically requested cooies of public notices, to the u.S. 
Senators and Reoresentatives for the area where the work is to be 
oerformed, the Field Representative of the SecretarY of the 
Interior, the Reqiona1 Dirdctor of the Fish and Wildlife Service, 
the Reqiona1 Director of the National Park Service, the Reqional 
Administrator of the Environmental Protection Aqencv (EPA), the 
Reqional Director of the National r1arine Fisheries Service of the 
National Oceanic and Atmosoheric Administration (NOAA), the head of 
the State aqency responsible for fish and wildlife resources, and 
the District Commander, u.S. Coast Guard. 

(2) In addition to the Qeneral distribution of public notices 
cited above, notices will be sent to other addresses in aporopriate 
cases as follows: 

(i) If the activity involves structures or dredqinq alonq the 
shores of the sea or Great Lakes, to the Coastal Engineering 
Research Center, Washington, D. C. 20016. 

(ii) If the activity involves construction of fixed structures 
or artificial islands on the Outer Continental Shelf or in the 
terri tori a 1 seas, to the Deputy Ass i stant Secretary of Defense 
(Installations and Housin~), Washinoton, D.C. 20310; the Director, 
Defense Maopinq Agency, Hydrographic Center, Washington, D.C. 20390, 
Attention, Code N5l2; and the Director, National Ocean Survey, 
NOAA, Department of Commerce, Rockville, Marvland 20852. 

(iii) If the activi~v involves the construction of structures 
to enhance fish oronaqation alonq the Atlantic, Pacific, and 
r,ulf coasts, to the Director, Office of Marine Recreational 
Fisheries, National Marine Fisheries Service, Washinqton~ D.C. 
20235. 

(iv) If the activity involves the construction of structures 
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which may affect aircraft operations or for purposes associated 
with seaplane operations, to the Reqional Director of the Federal 
Aviation Administration. 

(v) If the activity is in connection with a foreiqn-trade 
zone, to the Executive Secretary, Foreiqn-Trade Zones Board, 
Deoa rtment of Commerce, \~as h i nqton, D. C. 20230 and to the 
approoriate District Director of Customs as Resident Representative, 
Foreign-Trade Zones Board. 

(3) It is presumed that all interested parties and agencies 
will wish to respond to public notices; therefore, a lack of response 
will be interpreted as meaninq that there is no objection to the 
anplication. A cony of the public notice with the list of addressees 
to whom the notice was sent will be included in the record. If 
a ouestion develops with resoect to an activity for which another 
aqen~y has resnonsibilitv and that other aqency has not resnonrl~rl 
to the public notice, the District Engineer mav reouest their 
comments. Whenever a resoonse to a public notice has been received 
from a member of Conqress, either in behalf of a constituent 
or himself, the District Enqineer will inform the member of Congress 
of the final decision. 

(d) ~eneral permit notices (RCS: OAEN-CWO-52). For purposes of 
performinq a nationwide analysis of the effectiveness of the 
qenera 1 rH~~rmi t IJroqram, Di vi s ion offi ces wi 11 s ubmi t "Pub 1 i c 
Notices on r,eneral ·Permits" reoorts (RCS: DAEN-CHO-52) b" COR 
on the 15th day, followinq the end of each Quarter, to HnDA 
(OAEN-CWO-N) Washington, O. C. 20314. Said renorts will be in 
the form of a letter listinq the public notices published durinq 
the previous month to announce nroposals or to finalize isslJances 
of qeneral nermits; copies of the public notices are to be made 
inclosures to the reports. Neqative reoorts will be submitted 
if no aeneral permit actions have taken nlace in the nivision 
during the renortinq period. 

§ 325.4 Environmental Imoact Statements. 
(a) General. Section 102(2)(c) 0+ the National Environmental 

Policy Act of 196q (NEPA) reouires all Federal aqencies, \."ith 
respect to maior ~ederal actions sianificantly affecting the 
oualit" of the human environment, to submit to the Presidentls 
Council on Environmental Oualitv a detailed statement on: 

(1) The environmental ~mpaci of the proposed actions. 
(2) Anv adverse envir~mental effects which cannot be avoided 

should the oroposal be implemented. 
(3) Alternatives to the proposed action. 
(4) The relationship between local short-term uses of nanlc; 

environment and the maintenance and enhancement of long-term 
nroductivitv. 
. (5) Anv irreversible and irretrievable commitments of resources 
which would be involved in the nroDoserl action should it be 
implemented. The District Enqineer must determine whether such 
an Environmental Imnact Statement (EIS) is reouired in connection 
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with each oermit application. 
(b) EIS procedures. In addition to the orocedures reouired 

bv 33 CFR 209.410 (ER 1105-2-507), the followinq soecial procedures 
a'pnl~' to the orocessinq of permits involvinq the prenaration of 
an [IS. 

(1) The District Enqineer, at the earliest nracticab1e time 
nrior to the issuance of the oublic notice, shall make a 
preliminarv assessment of imoacts of the project should it be 
aooroved and make a oreliminary determination as to whether the 
Quality of the human environment would be siQnificantlv affected. 
This p'reliminary assessment will normally be'based on experience 
with similar tvoe activities nerformed in the past. A statement 
of the District Enqineer's preliminary determination shall be 
included in the public notice. This preliminarv determination 
will be reconsidered as additional information 'is develooed. 

(2) If the District Enqineer's final determination after 
consideration of all additional information develoned (includinq 
responses to the oublic notice) is that the nronosed \vork will 
not siqnilficantly affect the quality of the human environment. 
the District Enqineer's determination shall be documented, dated, 
and olaced in the record as his Environmental Assessment (see 
§ 325.2(a)(4)). 

(3) At such time as the District Engineer believes that a nermit 
mav be warranted but that the pronosed activity would sianificantl" 
af~ect the Qualitv of the huma~ e~vironment, h~ will rea~ire . 
the aoplicant to furnish any additional information that the District 
Engineer considers necessary to allow his oreoaration of an EIS. 
The applicant should also be advised at this time that there is no 
assurance that favorable action will ultimatelv be taken on his 
application. Additionally, if the District Enqineer has prev\iousl\f 
announced a preliminary determination that no EIS would be reauired, 
he shall issue a supnlemental public notice to advise the nublic 
of the chanqed determination. If the apolicant is unable to furnish 
certain information considered by the District Enqineer to be 
necessary for the EIS, the District Engineer may, after obtaininQ 
written annroval from the Division Enqineer, charge the apn1icant 
pursuant to 31 U.S.C. 483(a) for those extraordinar.v expenses 
incurred by the Government in develoninq the information. All 
money so collected shall be paid into the Treasurv of the United 
states as miscellaneous receints. Otherwise the costs of the 
nreoaration and distribution of the EIS itself shall be borne bv 
the Federal r,overnment. In those cases when the determination has 
been made that an EIS will be required, the District Engineer shall 
consider invitinq nublic comments as to specific factors of concern 
which should be adrlressed in the dra~t EIS. Upon preonration of the 
draJt EIS, a oublic notice shall be issued summariz;nq the facts 
of the case and announcinq the availability of the draft EIS. A cony 
of that notice shall be furnished to all recinients of the oraft 
EIS including CEO. If a public hearing is to be held pursuant to 
§ 325.2(a)(5), the hearing may be held anytime after comnletion of 
the draft EIS. 
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(4) If another agency is the lead agenc\' as defined by the CEn 
quidelines (40 CFR l500.7(b» the District Enqineer will coordinate 
with that agencv to insure that the resultinq EIS adequately 
describes the impact of the activity which is subject to Corns 
permit authority. That previously prepared EIS will be referenced 
in the public notice announcinq the nermit application and a statement 
included that the effects of t~e proposed activitv on the envir
onment as outlined therein will be carefully cons~dered in the 
eva 1 oati on of the permi t ann 1 i cati on. ,. 

(c) Public notice on EIS filing. The 30-day wait neriod 
reoui red b.v the National Envi ronmenta 1 Pol i cv Act for i ssui nq 
a permit for which an EIS has been prepared begins with notation in 
the Federal Reqister that the FEIS has been filed with CEQ or on 
the date of delivery to U.S. Postal Service facilities for mailing 
of copies of the FEIS to agencies, groups, and individuals on 
the project mailing list, whichever date is later. In order to 
notify the interested nublic of their onnortunity to comment 
on the FEIS, the District Engineer shall issue a nublic notice 
when the filinq notation has been published in the Federal 
Register to all parties receivinq the oriqinal aoplication notice 
or draft EIS and to all others who have expressed an interest in the 
application. The public notice should include: 

(1) A bri ef summary of app 1 i cat; on (ann 1 i cant, \'1ork, 
date of public notice, date of draft EIS release, date of public 
hearinq, if held); 

(2) Opportunity to comment to the District Engineer on the 
FEIS until the deadline date projected bv the 30-dav wait period; 

(3) A statement that the comments received on the FEIS will 
be evaluated and considered in arrivinq at the final decision 
on the application; and 

(4) Information on how interested parties can obtain or have 
access to the FEIS. 

§ 325.5 Forms of Authorization. 
(a) General. (1) Department of the Arrrw authorizations under 

this regulation shall be in the form of an individual permit, 
qeneral permit, or letter of permission, as appropriate. The 
bas i c format shall be ENr, form 1721, Dena rtment of the Arm,v Permi t 
(Anpi~ndi x A). 

(2) ~lhile the qeneral conditions included in ENr, Form 1721 
are normally applicable to all oermits, some may not anply to 
certain authorizations (e.g., after-the-fact situations where work 
is completed, or situations in which the oermittee is a Federal 
aqency) and may be deleted by the issuing officer. Special 
conditions apo1icab1e to the specific activity will be included 
in the permit as necessary to protect the nublic interest. 

(b) Letters of permiss'ion. 'In those cases subject to Section 
10 of the River and Harbor Act of 1899 in which, in the opinion 
of the District Enqineer, the proposed work is minor, will not 
have sianificant impact on environmental values, and should 
encounter no opoosition, the District Enqineer mav omit the 
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publishing of a public notice and authorize the work by a letter 
of oermission. However, he will coordinate the oroposal with all 
concerned fish and wildlife agencies, Federal and State, as reauired 
by the Fish and Wildlife Coordination Act. The letter of 
nermission will not be used to authorize the discharqe of dredged or 
fill material into waters of the United States nor the transportation 
of dredged material for purposes of dumning it in ocean waters. 
The letter of permission will he in letter form and will identify 
the permittee, the authorized work and location of the work, the 
statutory authority (ie., 33 U.S.C. 403), an,v limitations on the 
work, a construction time limit and a reouirement for a renort 
of completed work. A copy of the general conditions from ENG Form 
1721 will he attached and will be incorporated by reference into 
the letter of permission. 

(c) General permits. The District Engineer may, after comnliance 
with the other orocedures of this regulation, issue qeneral oermits 
for certain clearly described categories of structures or work, 
including discharges of dredged or fill material, requiring Deo
artment of the Army permits. After a qeneral permit has been 
issued, individual activities falling within those cateqories 
that are authorized by such general permits do not have to be 
further authorized by the procedures of this regulation unless 
the District Engineer determines, on a case-by-case basis, 
that the public interest reouires. 

(d) Section 9 permits. Permits for structures under Section 
9 of the River and Harbor Act of 1899 will be drafted during 
review procedures at Department of the Armv level. 

(e) Nationwide nermits. Nationwide permits mean Denartment 
of the Arm,v authori zati ons that have been issued by the regul at; ons 
for certain soecified activities nationwide. If certain conditions 
are met, the specified activities can take nlace without the need 
for an individual or qeneral permit. 

§ 325.6 Duration of Authorizations. 
(a) Ge~eral. Department of the Army authorization m~v authorize 

both the work and the resulting use. Authorizations continue in 
effect until they automatically expire or are modified, susnended, 
or revoked. . 

(b) Structures. Authoriz~tions for the existence of a structure 
or other activity of a oermanent nature are usually for an indefinite 
duration with n~ expiration date cited. However, ~here a temoorary 
structure is authorized, or where restoration of a water\~av is 
contemnlated, the authorization will be of limited duration with 
a definite expiration date. Except as provided in suboaragraoh 
(e), below, oermits for the discharqe of dredged material in the 
waters of the United States or for the transnortation of dredqed 
material for the ourpose of dumoinq it in ocean waters "!ill be 
of limited duration with a definite exniration date. 

(c) Works. Authorizations for construction work or other activity 
''Ii 11 sneci fV time 1 imi ts for accomo 1 i shi nq the wcrk or acti vi tv. 
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The time limits will snecify a date bv which the work must be 
started, normallv one year from the date of issuance, and a date 
by "'hich the work must be comnleted. The dates will be established 
~v the issuing official and will provide reasonable times based 
on the scone and nature of the work involved. An authorization 
for work or other activity will automatically expire if the 
nermittee fails to re~uest an extension or revalidation. 

(d) Extensions of time. Extensions of time may be granted bv 
the District Engineer for authorizations of limited duration, or 
for the time limitations imposed for startin~ or completing the 
work or activitv. The permittee must request the extension and 
explain the basis of the request, which will be qranted only 
if the District Enqineer determines that an extension is in the 
qeneral public interest. Renuests for extensions will be processed 
in accordance with the re~ular procedures of § 325.2, including 
issuance of a nublic notice, except that such processing is not 
reolJired where the District Engineer determines that there have been 
no significant changes in the attandant circuMstances since the 
authorization was issued and that the work is proceeding 
essentially in accordance with the anproved plans and conditions. 

(p.) Periodic maintenance. If the authorized work includes 
oeriodic maintenance dredging, an expiration date for the 
authorization of that maintenance dredqin~ will be included in the 
oermit. The exoiration date, which in no event is to exceed ten 
years from the date of issuance of the permit, will be estahlished 
by the issuing official after his evaluation of the nroposed 
method of dredqinq and disposal of the dredoed material in accordance 
with the requirements of 33 CFR Parts 320 to 325. In such cases, the 
District Enqineer shall require notification of the maintenance 
dredging prior to actual performance to insure continued compliance 
with the requirements of the regulation and 33 CFR Parts 320..;324. 
If the oermittee desires to continue maintenance dredqinq heyond 
the expiration date, he must reouest a revalidation of that oortion 
of his permit which authorized the maintenance dredqing. The 
re~uest must be made to the District Enqineer six months prior to 
the exoiration date, and include full description of the proposed 
methods of dredqing and oisposal of dredged materials. The District 
Enqineer will process the request for revalidation in accordance 
with the standard nrocedures including the issuance of a public 
notice describinq the authorized work to be ~aintained and the 
oroposed methods'of maintenance. 

§ 325.7 Modification, Suspension or Revocation 
of Authorizations. 

(a) General. The District Engineer may reevaluate the 
circumstance and conditions of a permit either on his own motion 
or as the result of periodic progress insnection, and initiate 
action to modify, suspend, or revoke a nermit as may be made 
necessary by considerations of the general public interest. Amonq 
the factors to be considered are the extent of the permittee's 
compliance with the terms and conditions of the nermit; whether or 
not circumstances relatinq to the activity authorized have chanqed 
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since the oermit was issued, extended or revalidated, and the con
tinuing ade~uacy of the permit conditions; any siqnificant objections 
to the activitv authorized bv the oermit which were not earlier 
considered; revisions to applicable statutory and/or requlatorv 
authorities; and the extent to which modification, susnension, 
or other action would adversely affect olans, investments and 
actions the permittee has reasonably made or taken in reliance 
on the permit. Siqnificant increases in scone of a oermitted 
activity will be processed as new applications for permits in 
accordance with Sec. 325.2, and not as modifications under this 
paraqraph. 

(b) ~odification. The District Enqineer, as a result of 
revaluation of the circumstances and conditions of a oermit, 
may determine that protection of the qeneral oublic interest 
reouires a modification of the terms or conditions of the nermit. 
In such cases, the District Engineer will hold informal . 
consultations with the permittee to ascertain whether the terms 
and conditions can be modified by mutual agreement. If a mutual 
agreement is reached on modification of the terms and conditions 
of the permit, the District Engineer will qive the nermittee 
written notice of the modification, which will then becoMe 
effective on such date as the District Enqineer Mav establish, which 
in no event shall be less than ten -daYs from its date of issuance. 
In the event a mutual agreement cannot be reached by the District 
Engineer and the permittee, the District Enqineer will nroceed 
in accordance with subparagraph (c), below, if immediate 
suspension is warranted. In cases where immediate susnension is 
not warranted but the District Engineer determines that the nermit 
should be modified, he will notif.v the permittee of the nronosed 
modification and reasons therefor, and that he may reauest a 
hearing. The modification will become effective on the date set 
by the District Enqineer which shall be at least ten days after 
receipt of the notice unless a hearinq is requested within that 
period. If the permittee fails or refuses to comnly with the 
modification, the District Engineer will proceed in accordance with 
33 CFR Part 326. 

(c) Suspension. The District Engineer Mav susoend a permit 
after nreoaring a written determination and finding that immediate 
susnension would be in the general oublic interest. The District 
Engineer will notify the permittee in writing by the most exneditious 
means available that the permit has been susoended with the reasons 
therefor, and order the permittee to ston all previously authorized 
activities. The permittee will also be advised that following 
this suspension a decision will be made to either reinstate, modifv, 
or revoke the nermit, and that he may request a hearinq within 
10 days of receiot of notice of the suspension to present information 
in this matter. If a hearing is requested the nrocedures nrescribed 
in 33 CFR 327 will be followed. After the comnletion of the hearinq 
(or within a reasonable period of time after issuance of the notice 
to the nermittee that the permit has been susnended if no hearinq 
is requested), the District Enqineer will take action to reinstate 
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the oermit, modify the permit, or recommend revocation of the 
oermit in accordance with subparagraoh (d), below. 

(d) Revocation. Followinq completion of the susnension pro
cedures in subparagraph (c), above, if revocation of the nermit 
is recommended, the District Engineer will nreoare a report of the 
circumstances and forward it together with the record of the 
susoension oroceedings to DAEN-C\~O-N. The Chief of Engineers 
may, prior to deciding whether or not to revoke the permit, afford 
the nermittee the opportunity to present anv additional information 
not made available to the District Engineer' at the time he made 
the recommendation to revoke the permit includinq, where apnro
priate, the means by which he intends to comnlv with the terms 
and conditions of the permit. The permittee will be advised 
in writinq of the final decision. 

§ 325.8 Authority to Issue or Deny 
Authorizations. 

(a) General. Except as otherwise provided in thi5 requlation, 
the Secretary of the Arm,v subject to such conditions as he or 
his authorized renresentative may from time to time imnose, has 
authorized the Chief of Enqineers and his authorized reore5entatives 
to issue or de~y authorizaiions for con~truction or other work in or 
affectinq naviqable waters of the United States pursuant to S~ctions 
10 and 14 of the Act of March 3, 1899, and Section 1 of the Act 
of June 13, 1902. He also has authorized the Chief of Engineers 
and his authorized reoresentatives to issue or deny authorizations 
for the discharqe of dredqed or fill material in waters of the 
United States pursuant to Section 404 of the ~ederal Water Pollution 
Control Act Amendments of 1972 or for the transportation of dredqed 
material for the purpose of dumping it into ocean waters pursuant 
to Section 103 of the Marine Protection, Research and Sanctuaries 
Act of 1972, as amended. The authority to issue or deny permits 
pursuant to Section 9 of the River and Harbor Act of March 3, 
1899 has not been deleqated to the Chief of Enoineers or his 
authorized reoresentatives. 

(b) Distri~t Engineer's authority. District Engineers are 
authorized to issue in accordance with this requlation nermits and 
letters of permission which are subject to such soecial conditions 
as are necessary to protect the public interest in the waters of the 
United States or ocean waters nursuant to Sections 10 and 14 of 
the River and Harbor Act of March 3, 1899; Section 1 of the River 
and Harbor Act of June 13, 1902; Section 404 of the Federal 
Water Pollution Control Act Amendments of 1972; and Section 103 
of the Marine Protection, Research and Sanctuaries Act of 1972, 
as amended, in all cases in which there are no known substantive 
objections to the proposed work or activity or in which objections 
have been resolved to the satisfaction of the District Engineer. 
Unless otherwise precluded by this requlation, District Enqineers 
may issue permits over an unresolved objection of another Ferleral 
aqencv if that agency indicates to the District Enqineer that it 
does not desire to refer the application to a hiqher level of 
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authority for review. It is essential to the lega1itv of a oermit 
that it contain the name of the District Engineer as the issuing 
officer. However, the permit need not be siqned by the District 
Enqineer, in oerson; but may be signed for and in behalf of him 
by whoever he designates. District Enqineers shall deny permits when 
required State or local authorization and/or certification has 
been denied or when a State has objected to a required certification 
of como1iance with its coastal zone management program and the 
Secretary of Commerce has not reviewed the action and reached a 
contrar,v finding. A District Engineer may also denv any permit 
if he determines that the proposed activity is not in the public 
interest provided the referral requirements of § 325.8(d) below 
are not apn1icable. In such cases the Findinqs of Fact should 
be in the general format required for reports under Sec. 325.11 
and must conclusively justify a denial dec1sion. All other perr.lit 
applications including those cases in § 325.7 (c) and (d) below 
will be referred to Division Engineers. District Engineers are 
also authorized to add, modify, or delete special conditions in 
permits, except for those conditions which have been imposed by 
higher authority, and to suspend permits accordinq to the 
procedures of § 325.7(c). 

(c) Division Engineer's authority. Division Enqineers will 
review, Qttempt to resolve outstanding matters, and evaluate 
all permit applications referred by District Engineers. Division 
Engineers may authorize the issuance or denial of permits 
pursuant to sections 10 and 14 of the River and Harbor Act of March 
3, 1899; Section 1 of the River Harbor Act of June 13, 1902, 
Section 404 of the Federal Water Pollution Control Act Amendments 
of 1972; and Section 103 of the Marine Protection, Research 
and Sanctuaries Act of 1972, as amended; and the inclusion of 
conditions to those permits as may be necessary to protect the 
public interest in waters of the United States or ocean waters 
in accordance with the policies cited in this regulation. Except 
as provided in subparagraph (d), below, if the Division Engineer 
determines that issuance of a permit with or without conditions 
is in the public interest, but there is continuing objection to 
the issuance of the permit by another Federal agency, he shall 
advise the regional representative of that Federal agency of his 
intent to issue the permit. The Division Engineer shall not 
proceed with the issuance of a oermit if, within 15 days after 
the date of this notice of intent to issue a permit, an authorized 
representative of that Federal agency indicates to the Division 
Eng; neer in wri ti n9 that he wi shes to bri ng hi s concerns to the 
Departmental level and has Deoartmental concurrence to do so. 
In such cases, the proposed permit will be forwarded to hiqher 
authority for resolution. Thereafter, a permit will be issued 
only pursuant to and in accordance with inst~uctions from such 
higher authority. Every effort should be made to resolve differ
ences at the Division Engineer level before referring the matter to 
higher authority. 
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(d) Referral to the Chief of Engineers. Division Engineers 
will refer to the Chief of Engineers the following cases: 

(l) When it is proposed to issue a permit and there are unresolved 
objections from another Federal agency which must be handled 
under special procedures specified in statutes or Memoranda of 
Understanding which thereby preclude final resolution by the 
Division Engineer; 

(2) When the recommended decision is contrary to the stated 
position of the Governor of the State in which the work is to 
be performed; 

(3) When there is substantial doubt as to authority, law, 
regulations, or policies applicable to the proposed activity; 

(4) When the Chief of Engineers requests the case be forwarded 
for decision; 

(5) When the proposed activity would affect the baseline used 
for determination of the limits of the territorial sea; and 

(6) When Section 9 of the River and Harbor Act of 1899 
authority is involved. 

§ 325.9 Supervision and Enforcement. 
(a) Inspection and monitoring. District Engineers will assure 

that authorized activities are conducted and executed in 
conformance with approved plans and other conditions of the 
permits. Appropriate inspections should be made on timely 
occasions during performance of the activity and appropriate 
notices and instructions given permittees to insure that they 
do not depart from the approved plans. Revaluation of permits 
to assure compliance with its purposes and conditions will be 
carried out as provided in § 325.7. If there are approved 
material departures from the authorized plans, the District 
Engineer will require the permittee to furnish corrected plans 
showing the activity as actually performed. 

(b) Non-compliance. Where the District Engineer determines 
that there has been non-compliance with the terms or conditions 
of a permit, he should first contact the permittee and attempt 
to resolve the problem. If a mutually agreeable resolution 
cannot be reached, a written demand for compliance will be made. 
If the permittee has not agreed to comply within 5 days of receipt 
of the demand, the District Engineer will issue an immediately 
effective notice of suspension in accordance with § 325.7(c) 
and consider initiation of appropriate legal action. 

(c) Surveillance. For purposes of inspection of permitted 
activities and for surveillance of the waters of the United 
States for enforcement of the permit authorities the District 
Engineer will use all means at his disposal. All Corps of Engineers 
employees will be instructed to observe and report all activities 
in waters of the United States which would require permits. The 
assistance of members of the public and personnel of other interested 
Federal, State and local agencies to observe and report such 
activities will be encouraged. To facilitate this surveillance, 

E-236 
S581 



the District Engineer will, in appropriate cases, require a copy 
of ENG Form 4336 to be posted conspicuously at the site of 
authorized activities and will make available to all interested 
persons information on the scope of authorized activities and 
the conditions perscribed in the authorizations. Furthermore, 
significant actions taken under § 325.7 will be brought to the 
attention of those Federal, State and local agencies and other 
persons who express particular interest in the affected activity. 
Surveillance in ocean waters will be accomplished primarily by the 
Coast Guard pursuant to section 107(c) of the Marine Protection 
Act of 1972, as amended. 

(d) Inspection expenses. The expenses incurred in connection 
with the inspection of permitted activity in waters of the United 
States normally will be paid by the Federal Government in 
accordance with the provisions of section 6 of the River and 
Harbor Act of 3 March 1905 (33 U.S.C. 417) unless daily supervision 
or other unusual expenses are involved. In such unusual cases, 
and after approval by the Division Engineer, the permittee will 
be required to bear the expense of inspections in accordance with 
the conditions of his permit; however, the permittee will not be 
required or permitted to pay the United States inspector either 
directly or through the District Engineer. The inspector will be 
paid on regular payrolls or service vouchers. The District 
Engineer will collect the cost from the permittee in accordance 
with the following: 

(1) At the end of each month the amount chargeable for the cost 
of inspection pertaining to the permit will be collected from the 
permittee and will be taken up on the statement of accountability 
and deposited in a designated depository to the credit of the 
Treasurer of the United States, on account of reimbursement of 
the appropriation from which the expenses of the inspection were 
paid. 

(2) If the District Engineer considers such a procedure necessary 
to insure the United States against loss through possible failure 
of the permittee to supply the necessary funds irl accordance with 
subparagraph (1), above, he may require the permittee to keep 
on deposit with the District Engineer at all times an amount equal 
to the estimated cost of inspection and supervision for the ensuing 
month, such deposit preferably being in the form of a certified 
check, payable to the order of Treasurer of the United States. 
Certified checks so deposited will be carried in a special deposit 
account (guaranty for inspection expenses) and upon completion 
of the work under the permit the funds will be returned to the 
permittee provided he has paid the actual cost of inspection. 

(3) On completion of work under a permit, and the payment 
of expenses by the permittee without protest, the account will 
be closed, and outstanding deposits returned to ~he permittee. 
If the account is protested by the permittee, it will be referred 
to the Division Engineer for approval before it is closed and 
before any deposits are returned to the permittee. 

(e) Bonds. If the permitted activity includes restoration of 
the waterway to its original condition, or if the issuing official 
has reason to consider that the permittee might be prevented from 
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completing work which is necessary to protect the public interest 
in the waterway, he may require the permittee to post a bond of 
sufficient amount to indemnify the government against any loss as 
a result of corrective action it might take. 

§ 325.10 Publicity. 
The District Engineer will establish and maintain a program 

to assure that potential applicants for permits are informed 
of the requirements of this regulation and of the steps required 
to obtain permits for activities in navigable waters or ocean 
waters. Whenever the District Engineer becomes aware of plans 
being developed by either private or public entities who might 
require permits in order to implement the plans, he will advise 
the potential applicant in writing of the statutory requirements 
and the provisions of this regulation. Similarly when the 
District Engineer is aware of changes in Corps of Engineers 
regulatory jurisdiction, he will issue appropriate public notices. 

§ 325.11 Reports. 
The report of a District Engineer on an application for a 

permit requiring action by the Division Engineer or by the Chief 
of Engineers will be in a letter form with the application and all 
pertinent comments, records, photographs, maps, a~d studies 
including the final Environmental Impact Statement if prepared, 
as inclosures. The inclosures for all cases referred to the Chief 
of Engineers will be in duplicate. If an EIS has been prepared, 
the report shall not be forwarded until expiration of the 3~-day 
comment period following filing of the final EIS and shall address 
any comments received on the final EIS. The following items will 
be included or discussed in the report: 

(a) Name of applicant. 
(b) Location, character and purpose of proposed activity, 

including a description of any wetlands involved. 
(c) Applicable statutory authorities and administrative 

determinations conferring Corps of Engineers regulatory juris
diction. 

(d) Other Federal, State and local authorizations obtained or 
required and pending. 

(e) Date of public notice and public hearings, if held, and 
summary of objections offered with comments of the District 
Engineer thereon. The comments should explain the objections 
and not merely refer to inclosed letters. 

(f) Views of State and local authorities. 
(g) Views of District Engineer concerning probable effect of 

the proposed work on: 
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(1) Navigation, present and prospective. 
(2) Harbor lines, if established. 
(3) Flood heights, drift and flood damage protection. 
(4) Beach erosion or accretion. 
(5) Fish and Wildlife. 
(6) Water quality. 
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(7) Aesthetics. 
(8) Historic values. 
(9) Recreation. 

(10) Economy. 
(11) Water supply. 
(12) Energy needs. 
(13) Land use classification and coastal zone management plans. 
(h) Other pertinent remarks, such as: 
(1) Extent of public and private need. 
(2) Appropriate alternatives. 
(3) Extent and permanence of beneficial and/or detrimental 

effects. 
(4) Probable impact in relation to cumulative effects created 

by other activities. 
(i) A copy of the environmental assessment or the Environmental 

Impact Statement. If an EIS is prepared, a summary of comments 
received on the final EIS together with the District Engineer's 
response to those comments. 

(j) A discussion of conformity with the guidelines published 
for the discharge of dredged or fill material in waters of the 
United States (40 CFR Part 230) or the dumping of dredged material 
in ocean waters (40 CFR Parts 220 to 229), as applicable. 

(k) Conclusions. 
(1) Recommendations including any proposed special conditions. 

Appendix A--Permit Form 
Application No. 
Name of Applicant - - - - - - - - - - - - - - - - - - - - - - - -
Effective Date - - - - - - - - - - - - - - - - - - - - - - - - -
Expiration Date-(Tf-appTicabfe)-_-____ -_-___ -_-__ -_- -_-~_-__ -~ 

DEPARTMENT OF THE ARMY 
Permit 

Referring to written request dated ....................... for a 
permit to: 

( ) Perform work in or affecting navigable waters of the United 
States, upon the recommendation of the Chief of Engineers, pursuant 
to Section 10 of the Rivers and Harbors Act of March 3, 1899 (33 U. 
S.C. 403); 

( ) Discharge dredged or fill material into waters of the United 
States upon the issuance of a permit from the Secretary of the Army 
acting through the Chief of Engineers pursuant to Section 404 
of the Federal Water Pollution Control Act (86 Stat. 816, Pub. L. 
92-500) ; 

( ) Transport dredged material for the purpose of dumping it into 
ocean waters upon the issuance of a permit from the Secretary of 
the ArmY acting through the Chief of Engineers pursuant to Section 
103 of the Marine Protection, Research and Sanctuaries Act of 1972 
{86 Stat. 1052; Pub. L. 92-532); .................................. . 
• * ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
. . . . . . . . . . . . . . . . . . . . . . ,. ........................................... . 
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(Here insert the full name and address of the permittee.) 
is hereby authorized by the Secretary of the Army: to ............ . 
· .................................................................. . 
· ......................... " ....................................... . 
· ................................................................. . 
(Here describe the proposed structure or activity, and its intended 
use. In the case of an application for a fill permit, describe the 
structures, if any proposed to be erected on the fill. In the case 
of an application for the discharge of dredged or fill material into 
waters of the United States or the transportation for discharge in 
ocean waters of dredged material, describe the type and quantity of 
material to be discharged.) 
in ................................................................ . 

(Here to be named the ocean, river, harbor, or waterway concerned.) 
at ...... ' .......................... : .............................. . 

(Here to be named the nearest well-known locality-preferably a town 
or city-and the distance in miles and tenths from some definite 
point in the same, stating whether above or below or giving direction 
by points of compass.) 
in accordance with the plans and drawings attached hereto which are 
incorporated in and made a part of this permit (on drawings; give 
file number or other definite identification marks). Subject to 
the following conditions: 

I. General conditions: (a) That all activities identified and 
authorized herein shall be consistent with the terms and conditions 
of this permit; and that any activities not specifically identified 
and authorized herein shall constitute a violation <tf the terms 
and conditions of this permit which may result ;n the modification, 
suspension or revocation of this permit, in whole or in part, as 
set forth more specifically in General conditions j or k hereto, 
and in the institution of such legal proceedings as the United States 
Government may consider appropriate, whether or not this permit 
has been previously modified, suspended or revoked in whole or in 
part. 

(b) That all activities authorized herein shall, if they involve, 
during their construction or operation, any discharge of pollutants 
into waters of the United States or ocean waters, be at all times 
consistent with applicable water quality standards, effluent 
limitations and standards of performance, prohibitions, pretreat
ment standards and management practices established pursuant to the 
Federal Water Pollution Control Act of 1972 (Pub. L. 92-500; 86 Stat. 
816), the Marine Protection, Research and Sanctuaries Act of 1972 
(Pub. L. 92-532, 86 Stat. 1052), or pursuant to applicable State and 
local law. 
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(c) That when the activity authorized herein involves a 
discharge during its construction or operation, of any pollutant 
(including dredged or fill material), into waters of the United 
States, the authorized activity shall, if applicable water quality 
standards are revised or modified during the term of this permit, 
be modified, if necessary, to conform with such revised or modified 
water quality standards within 6 months of the effective date 
of any revision or modification of water quality standards, or 
within such longer period of time as the District Engineer, in 
consultation with the Regional Administrator of the Environmental 
Protection Agency, may determine to be reasonable under the 
ci rcumstances .. 

(d) That the discharge will not destroy a threatened or 
endangered species as identified under the Endangered Species Act, 
or endanger the critical habitat of such species. 

(e) That the permittee agrees to make every redsonable effort 
to prosecute the construction or operation of the work authorized 
herein in a manner so as to minimize any adverse impact on fish, 
wildlife, and natural environmental values. 

(f) That the permittee agrees that it will prosecute the 
construction or work authorized herein in a manner so as to 
minimize any degradation of water quality. 

(g) That the permittee shall permit the District Engineer 
or his authorized representative(s) or designee(s) to make 
periodic inspections at any time deemed necessary in order to 
assure that the activity being performed under authority of this 
permit is in accordance with the terms and conditions prescribed 
herein. 

(h) That the permittee shall maintain the structure or work 
authorized herein in good condition and in accordance with the plans 
and drawings attached hereto. 

(i) That this permit dies not convey any property rights, either 
in real estate or material, or any exclusive privileges; and that 
it dies not authorize any injury to property or invasion of rights 
or any infringement of Federal, State, or local laws or regulations 
nor does it obviate the requirement to obtain State or local assent 
required by law for the activity authorized herein. 

(j) That this permit may be summarily suspended, in whole or 
in part, upon a finding by the District Engineer that immediate 
suspension of the activity authorized herein would be in the 
general public interest. Such suspension shall be effective 
upon receipt by the permittee of a written notice thereof which 
shall indicate (l) the extent of the suspension, (2) the reasons 
for this action, and (3) any corrective or preventative measures 
to be taken by the permittee which are deemed necessary by the 
District Engineer to abate imminent hazards to the general 
public interest. The permittee shall take immediate action to 

E-241 
S581 



comply with the provls10ns of this notice. Within ten days 
following receipt of this notice of suspension, the permittee 
may request a hearing in order to present information relevent 
to a decision as to whether his permit should be reinstated, 
modified or revoked. If a hearing is requested, it shall be 
conducted pursuant to procedures prescribed by the Chief of 
Engineers. After completion of the hearing, or within a reasonable 
time after issuance of the suspension notice to the permittee 
if no hearing is requested, the permit will either be reinstated, 
modified or revoked. 

(k) That this permit may be either modified, suspended or 
revoked in whole or in part i.f tne Secretary of the Army or his 
authorized representative determines that there has been a 
violation of any of the terms or conditions of this permit or 
that such action would otherwise be in the public interest. Any 
such modification, suspension, or revocation shall become effec
tive 30 days after receipt by the permittee of written notice 
of such action which shall specify the facts or conduct warranting 
same unless (1) within the 3D-day period the permittee is able 
to satisfactorily demonstrate that (a) the alleged violation of 
the terms and the conditions of this permit did not, in fact, 
occur or (b) the alleged violation was accidental~ and the 
permittee has been operating in compliance with the terms and 
conditions of the permit and is able to provide satisfactory 
assurances that future operations shall be in full compliance with 
the terms and conditions of this permit; or (2) within the 
aforesaid 30-day period, the permittee requests that a public 
hearing be held to present oral and written evidence concerning 
the proposed modification, suspension or revocation. The conduct 
of this hearing and the procedures for making a final decision 
either to modify, suspend or revoke this permit in whole or in 
part shall be pursuant to procedures prescribed by the Chief 
of Engineers. 

(1) That in issuing this permit, the Government has relied on 
the information and data which the permittee has provided in 
connection with his permit application. If, subsequent to the 
issuance of this permit, such information and data prove to be 
false, incomplete or inaccurate, this permit may be modified, 
suspended or revoked, in whole or in part, and/or the Government 
may, in addition, institute appropriate legal proceedings. 

(m) That any modification, suspension, or revocation of this 
permit shall not be the basis for any claim for damages against 
the United States. 

(n) That the permittee shall notify the District Engineer at 
what time the activity authorized herein will be corrmenced, as 
far in advance of the time of commencement as the District 
Engineer may specify, and of any suspension of work, if for a 
period of more than one week, resumption of work and its 
completion. 
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(b) That no attempt shall be made by the permittee to prevent 
the full and free use by the public of all navigable waters at 
or adjacent to the activity authorized by this permit. 

(c) That if the display of lights and signals on any structure 
or work authorized herein is not otherwise provided for by law, 
such lights and siqnals as may be prescribed by the United States 
Coast Guard shall be installed and maintained by and at the 
expense of the permittee. 

(d) That the permittee, upon receipt of a notice of revocation 
of this permit or upon its expiration before completion of the 
authorized structure or work, shall, without expense to the 
United States and in such time and manner as the Secretarv of the 
Army or his authorized representative may direct, restore~the 
waterway to its former conditions. If the permittee fails to 
comply with the direction of the Secretary of the Army or his 
authorized representative, the Secretary or his designee may 
restore the waterway to its former condition, by contract or 
otherwise, and recover the cost thereof from the permittee. 

(e) Structures for Small Boats: That permittee hereby 
recognizes the possibility that the structure permitted herein 
may be subject to damage by wave wash from passing vessels. The 
issuance of this permit dies not relieve the permittee from taking 
all proper steps to insure the integrity of the structure permitted 
herein and the safety of boats moored thereto from damage by wave 
wash and the permittee shall not hold the United States liable 
for any such damage. 

Maintenance Dredging 
(a) That \1hen the work authorized herein includes periodic 

maintenance dredging, it may be performed under this permit 
for---years from the date of issuance of this permit (ten years 
unless othentise indicated); 

(b) That the permittee will advise the District Engineer in 
writing at least two weeks before he intends to undertake any 
maintenance dredging. 

Discharges of Dredged or Fill Material Into 
Waters of the United States 

(a) That the discharge will be carried out in conformity with 
the goals and objectives of the EPA Guidelines established 
pursuant to Section 404(b) of the FWPCA and published in 40 CFR 
230; 

(b) That the discharge will consist of suitable material free 
from toxic pollutants in other than trace quantities; 

(c) That the fill created by the discharge will be properly 
maintained to prevent erosion and other non-point sources of 
Dol1utionj and 
. (dl That the discharQe will not occur in a component of the 
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National Wild and Scenic River System or in a component of a 
State wild and scenic river system. 

Dumpinq of Dredged Material Into 
Ocean Waters 

(a) That the dumping will be carried out in conformity with 
the goals, objectives, and requirements of the EPA criteria 
established pursuant to Section 102 of the Marine Protection, 
Research and Sanctuaries Act of 1972, published in 40 CFR 220-228. 

(b) That the permittee shall place a copy of this permit 
in a conspicuous place in the vessel to be used for the trans
portation and/or dumping of the dredqed material as authorized 
herein. 

This permit shall become effective on the date of the District 
Engineer's signature. 

Permittee hereby accepts and agrees to comply with the terms 
and conditions of this permit. 

(Permittee) 

----------------------~----
(Date) 

By authority of the Secreta~v of the Army: 

(District Engineer) 

(Date) 

Transferee hereby agrees to comply with the terms and conditions 
of this permit. 

(Transferee) 

(Date) 

Appendix B--Memorandum of Understanding 
Between the Secretary of the Interior 

and the Secretary of the Army 
In recognition of the responsibilities of the Secretary of 

the Army under sections 10 and 13 of the Act of March 3, 1899 
(33 U.S.C. 403 and 407), relating to the control of dredginq, 
filling and excavation in the navigable waters of the United 
States, and the control of refuse in such waters, and the inter
relationship of those responsibilities with the responsibilities 
of the Secretary of the Interior under the Federal Water Pollution 
Control Act, as amended (33 U.S.C. 466 et seQ.), the Fish and 

E-244 
S581 



Wildlife Coordination Act, as amended (16 U.S.C. 661-66Gc), and 
the Fish and Wildlife Act of 1956, as amended (16 U.S.C. 742a.et 
seq.), relating to the control and prevention of water pollution 
in such waters and the conservation of the Nation's natural 
resources and related environment, including fish and wildlife 
and recreational values therein; in recognition of our joint 
responsibilities under Executive Order No. 11288 to improve 
water quality through the prevention, control and abatement of 
water pollution from Federal and federally licensed activities; 
and in recognition of other provisions of law and policy, we, 
the two Secretaries, adopt the following policies and procedures: 

Policies 
1. It is the policy of the two Secretaries that there shall 

be full coordination and cooperation between their respective 
Departments on the above responsibilities at all organizational 
levels, and it is their view that maximum efforts in the discharge 
of those responsibilities, including the resolution of differing 
views, must be undertaken at the earliest practicable time and 
at the field organizational unit most directly concerned. 
Accordingly, District Engineers of the U.S. Army Corps of 
Engineers shall coordinate with the Regional Directors of the 
Secretary of the Interior on fish and wildlife, recreation, and 
pollution problems associated with dredginq, filling, and excavation 
operations to be conducted under permits issued under the 1899 Act 
in the navigable waters of the United States, and they shall 
avail themselves of the technical advice and assistance which 
such Directors mav orovide. 

2. The Secretary of the Army will seek the advice and counsel 
of the Secretary of the Interior on difficult cases. If the 
Secretary of the Interior advises that proposed operations will 
unreasonably impair natural resources or the related environment, 
including the fish and wildlife and recreational values thereof, 
or will reduce the quality of sw:h waters in violation of 
applicable water quality standards, the Secretary of the Army 
in actinq on the request for a permit will carefully evaluate the 
advantaqes and benefits of the operations in relation to the 
resultant loss or damage, including all data presented by the 
Secretary of the Interior, and will either deny the permit or 
include such conditions in the permit as he determines to be in 
the public interest, including provisions that will assure 
compliance with water quality standards established in accordance 
with law. 

Procedures For Carrying Out These Policies 
1. Upon receipt of an application for a permit for dredging, 

filling, excavation, or other related work in navigable waters 
of the United States, the District Engineers shall send notices 
to all interested parties, including the appropriate Regional 

E-245 
S581 



(0) That if the activity authorized herein is not started on or 
before ................. day of ............. , 19 , (one year from 
the date of issuance of this permit unless otherwise specified) and 
is riot completed on or before .......... day of ......... ,19 , 
(three years from the date of issuance of this permit unless 
otherwise .specified) this permit, if not previously revoked or 
specifically extended, shall automatically expire. 

(p) That this permit does not authorize or approve the 
construction of particular structures, the authorization or 
approval of which may require authorization by the Congress or 
other agencies of the Federal Government. 

(q) That if and when the permittee desires to abandon the 
activity authorized herein, unless such abandonment is part of 
a transfer procedure by which the permittee is transferring his 
interests herein to a third party pursuant to General Condition 
S hereof, he must restore the area to a condition satisfactory 
to the District Engineer. 

(r) That if the recording of this permit is possible under 
applicable State or local law, the permittee shall take such 
action as may be necessary to record this permit with the 
Register of Deeds or other appropriate official charged with the 
responsibility for maintaining records of title to and interests 
in real property. 

(s) That there shall be no unreasonable interference with 
navigation by the existence or use of the activity authorized 
herein. 

(t) That this permit may not be transferred to a third party 
without prior written notice to the District Engineer, rither 
by the transferee's written agreement to comoly with all terms 
and conditions of this permit or by the transferee subscribing 
to this permit in the space provided below and thereby agreeing 
to comply with all terms and conditions of this permit. In 
addition, if the permittee transfers the interests authorized 
herein by conveyance of realty, the deed shall reference this 
permit and the terms and conditions specified herein and this 
permit shall be recorded along with the deed with the Reqister 
of Deeds or other appropriate official. -

II. Special Conditions: Here list conditions relating 
specifically to the proposed structure or work authoriz~d by 
this permit. The following Special Conditions will be 
applicable when appropriate: 

Structures In or Affecting Navigable Waters 
of the United States 

(a) That this permit does not authorize the interference 
with any existing or proposed Federal project and that the 
permittee shall not be entitled to compensation for damage or 
injury to the structures or work authorized herein which may be 
caused by or result from existing or future operations under
taken by the United States in the public interest. 
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Directors of the Federal Water Pollution Control Administration, 
the United States Fish and Wildlife Service, and the National 
Park Service of the Department of the Interior, and the appropriate 
State conservation, resources, and water pollution agencies. 

2. Such Regional Directors of the Secretary of the Interior 
shall immediately make such studies and investigations as they 
deem necessary or desirable, consult withthe appropriate State 
agencies, and advise the District Engineers whether the work 
proposed by the permit applicant, including the deposit of 
any material in or near the navigable waters of the United States, 
will reduce the quality of such waters in violation of applicable 
water quality standards or unreasonably impair natural resources 
or the related environment. 

3. The District Engineer will hold public hearings on permit 
applications whenever response to a public notice indicates that 
hearings are desirable to afford all interested parties full 
opportunity to be heard on objections raised. 

4. The District Engineer, in deciding whether a permit should 
be issued, shall weigh all relevant factors in reaching his decision. 
In any case where Directors of the Secretary of the Interior 
advise the District Engineers that proposed work will impair the 
water quality in violation of aoplicaule water quality standards or 
unreasonably impair the natural resources or the related environment, 
he shall, within the limits of his responsibility, encourage 
the applicant to take steps that will resolve the objections 
to the work. Failing in this respect, the District Engineer 
shall forward the case for the consideration of the Chief of 
Engineers and the aopropriate Regional Director of the Secretary 
of the Interior shall submit his views and recomm~ndations to 
his agency's Washington Headquarters. 

5. The Chief of Engineers shall refer to the Under Secretary 
of the Interior all those cases referred to him containing 
unresolved substantive differences of views and he shall include 
his analysis thereof, for the purpose of obtaining the Department 
of Interior's comments prior to final determination of the issues. 

6. In those cases where the Chief of Enaineers and the Under 
Secretary are unable to resolve the remaining issues, the cases 
will be referred to the Secretary of the Army for decision in 
consultation with the Secretary of the Interior. 

7. If in the course of operations within this understanding, 
either Secretary finds its terms in need of modification; he 
may notify the other of the nature of the desired changes. In 
that event the Secretaries shall within 90 days negotiate such 
amendment as is considered desirable or may aqree upon termination 
of this understanding at the end of the period. 

Dated: July 13, 1967. 

Dated: July 13, 1967 
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Stewart L. Udall, 
Secretary of the Interior. 

Stanley Resor, 
Secretary of the Army. 



Part 326 - ENFORCEMENT 
§ 326.1 Purpose 

This regulation prescribes the policy, practice, and procedures 
to be followed by the Corps of Enqirleers in connection with activities 
requiring Department of the Army permits that are performed without 
prior authorization. 

§ 326.2 Discovery of Unauthorized 
Activity in Progress 

When the District Engineer becomes aware of any unauthorized 
activity which is still in progress, he shall immediately issue 
a cease and desist order to all persons responsible for and/or 
involved in the performance of the activity. If appropriate, 
the District Engineer may also order interim protective measures 
to be taken in order to protect the public interest. 

§ 326.3 Investigation. 
The District Engineer shall commence an immedi~te investigation 

of all unauthorized activities brought to his attention to 
ascertain the facts surrounding the activity. In making this 
investigation, the District Engineer shall solicit the views of 
the Regional Administrator of the Environmental Protection 
Agency, the Regional Director of the U.S. Fish and Wildlife 
Service, and the Regional Director of the National Marine Fish
eries Service, and other appropriate Federal, State, and local 
agencies. He shall also request the persons involved in the 
unauthorized activity to provide appropriate information on the 
activity to assist him in his evaluation and in recommending the 
course of action to be taken. The District Enqineer shall evaluate 
the information and views developed during thii investigation 
in conjunction with the appropriate factors and criteria that 
pertain to the particular unauthorized activity as cited in 33 
CFR Parts 320,321, 322, 323, and 324, and the guidance contained 
in ~ 326.4, below. Following this evaluation, the District 
Englneer shall formulate recommendations as to the appropriate 
administrative and/or legal action to be taken. 

§ 326.4 Legal Action. 
(a) District Engineers shall be guided by the following policies 

in determining whether an unauthorized activity requires 
appropriate legal action: 

(1) Criminal action. Criminal action is considered appropriate 
when the facts surrounding an unauthorized activity reveal the 
necessity for punitive action and/or when deterrence of future 
unauthorized activities in the area is considered essential to 
the establishment or maintenance of a viable permit program. 

(2) Civil action. Civil action is considered appropriate 
when the preliminary evaluation of the unauthorized activity 
reveals that (i) restoration is in the public interest and 

33 U.S.C. 401 et seq.; 33 U.S.C. 1344; 33 U.S.C. 1413. 
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attempts to secure voluntary restoration have failed, or (ii) 
the unauthorized activity is in the public interest but must 
be altered or modified by judicial order because attempts to secure 
voluntary compliance have failed, or (iii) a civil penalty under 
Section 309 of the FWPCA is warranted. 

(b) Preparation of ease. If the District Engineer determines 
that legal action is appropriate, he shall prepare a litigation 
report which shall contain an analysis of the data and information 
obtained during his investigation and a recommendation of appro
priate civil and criminal action. In those cases where the analysis 
of the facts developed during his investigation (when made in 
conjunction with the appropriate factors and criteria specified 
in 33 CFR Parts 320, 321, 322, 323, and 324) leads to the pre
liminarv conclusion that removal of the unauthorized activit" 
is in the public interest, the District Engineer shall also v 

recommend restoration of the area to its original or comparable 
condition. 

(c) Referral to local U.S. Attorney, except as provided in 
subsection (d), District Engineers are authorized to refer the 
following cases directly to the local U.S. Attorn~y. 

(1) All unauthorized structures or work in or affecting 
navigable waters of the United States that fall exclusively 
within the purview of Section 10 of the River and Harbor Act of 
1899 (see 33 CFR part 322) for which a criminal fine or penalty 
under Section 12 of that Act (33 USC 406) is considered appro
priate. 

(2) All civil actions involving small unauthorized structures, 
such as piers, which the District Engineer determines are (i) 
not in the public interest and therefore must be removed, or 
(ii) are in the public interest b.ut must be altered or modified 
by judicial order, because attempts to secure voluntary 
compliance have failed. 

(3) All violations of Section 301 of the Federal Water Pollution 
Control Act Amendments of 1972 (33 USC 1311) involvino the 
unauthorized discharge of dredged or fill material into the 
waters of the United States where the District Engineer determines, 
with the concurrence of the Regional Administrator, that civil 
and/or criminal action pursuant to Section 309 of the FWPCA is 
appropriate. . 

(4) All cases for which a temporary restraining order and/or 
preliminary injunction is appropriate following noncompliance 
with a cease and desist order. 

Information copies of all letters of referral shall be 
forwarded to the Chief of Engineers, ATTN: DAEN-CCK, and 
the Chief Pollution Control Section, Land and Natural Resources 
Division, Department of Justice, Washington, D. C. 20530. 

(d) Referral to Office, Chief of Engineers, District Engineers 
shall prepare and forward a litigation report to the Office, 
Chief of Engineers, ATTN: DAEN-CCK, for all other cases not 
identified in subsection (c) in which civil and/or criminal 
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action is considered appropriate, including: 
(1) All cases involving significant questions of law or fact; 
(2) All cases involving discharges of dredged or fill material 

into waters of the United States that are not interstate waters 
or navigable waters of the United States, or part of a surface 
tributary system to these waters; 

(3) All cases involving recommendations for substantial or 
complete restoration; 

(4) All cases involving violations of Section 9 of the River 
and Harbor Act of 1899; and 

(5) All cases involving violations of the Marine Protection. 
Research and Sanctuaries Act of 1972. 

(e) If the District Engineer refers a case to the local U.S. 
Attorney or if criminal and/or civil action is instituted against 
the responsible person for any unauthorized activity, the District 
Engineer shall not accept for processing any application for a 
Department of the Army permit until final disposition of the 
referral action and/or all judicial proceedings, including the 
payment of all prescribed penalties and fines and/or completion 
of all work ordered by the court. Thereafter, the District 
Engineer may accept an application for a permit; provided, that 
with respect to any judicial order requiring partial or total 
restoration of an area, the District Engineer, if so ordered 
by the court, shall sup~rvise this restoration effort and may 
allow the responsible persons to apply for a permit for only that 
portion of the unauthorized activity for which restoration has 
not been so ordered. 

§ 326.5 Processing After-the-Fact Applications. 
In those cases in which the District Engineer determines 

that the unauthorized activity does not warrant legal action, 
the following procedures shall be followed. 

(a) Processing and evaluation of applications for after-the-
fact authorizations for activities undertaken without the required 
Department of the Army permits \"Jill in all other respects follow 
the standard policies and procedures of 33 CFR parts 320-325. Thus, 
authorization may still be denied in accordance with the policies 
and procedures of those regulations. 

(b) Where after-the-fact authorization in accordance with this 
paragraph is determined to be in the public interest, the 
standard permit form for the activity "Jill be used, omittinq 
inanpropriate conditions, and including whatever snecial conditions 
the District Engineer may deem approoriate to mitigate or orevent 
undesirable effects which may have occurred or miqht occur. 

(c) Where after-the-fact authorization is not determined to 
be in the public interest, the notification of the denial of 
the permit will prescribe any corrective actions to be taken in 
connection with the work already accomolished, including restoration 
of those areas subject to denial, and establish a reasonable neriod 
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of time for the appli.cant to complete such acti.ons. The District 
Enqineer, after den~al of the permit, will aqain consider whether 
civil and/or criminal action is approoriate in accordance with 
§ 326.4. 

(d) If the applicant declines to accept the oroposed permit 
conditions, or fails to take corrective action orescribed in the 
notification of denial, or if the District Enqineer d~termines, 
after den.vinq the permit application, that 1eqa1 action is 
approoriate, the matter will be referred to the Chief of En~ineers, 
ATTN: DAEN-CCK, with recommendations for approoriate action. 

Part 327 - Public Hearings 
§ 327.1 Purpose. 

This regulation prescribes the policy, practice and procedures 
to be followed by the U.S. Army Corns of Engineers in the conduct 
of public hearinQs conducted in the evaluation of a pronosed 
Department of the Army permit action or Federal project as defined 
in § 327.3 below, including those held nursuant to Section 404 
of the Federal Water Pollution Control Act (FWPCA) (33 U.S.C. 1344) 
and Section 103 of the Marine Protection, Research and Sanctuaries 
Act (MPRSA), as amended (33 U.S.C. 1413). 

§ 327.2 App1icabi1itv. 
This regulation is applicable to all Divisions and Districts 

responsible for the conduct of public hearinqs. 
§ 327.3 Definitions. 

(a) Public hearing means a public oroceeoinq conducted for the 
purpose of acquiring information or evidence with will be 
considered in evaluating a proposed Department of the ArMY permit 
action, or Federal project, and which affords to the nub1ic the 
opportunity to oresent their views, opinions, and information 
on such permit actions or Federal nrojects. 

(b) Permit action, as used herein, means the review of an 
anp1ication for a permit oursuant to Section 10 of the River and 
Harbor Act of 1899 (33 U.S.C. 403), Section 404 of the FWPCA 
(33 U.S.C. 1344), the Outer Continental Shelf Act (43 I1.S.C. 1333 
(f», and Section 103 of the MPRSA of 1972, as amended (33 U.S.C. 
1413), or the modification or revocation of any Denartment of the 
Army permit. (See 33 CFR 325.7.) 

(c) Federal project means a Corps of Engineers project 
(work or activity of any nature for any purpose which is to be 
performed bv the Chief of Enqineers pursuant to Conqressiona1 
authorizations) involving the discharge of dredqed or fill 
material into waters of the United States or the transportation 
of dredged material for the purpose of dumoinq it in ocean waters 
subject to Section 404 of the FWPCA (33 U.S.C. 1344), or Section 
103 of the MPRSA, as amended (33 U.S.C. 1413; and 33 CFR 209.145). 
(This requ1ation suoersedes all references to oublic meetin~s 
in 33 CFR 209.145.) 

33 U.S.C. 1344; 33 U.S.C. 1413. 
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§ 327.4 General Policies. 
(a) A public hearing will be held in connection with the 

consideration of a Department of the Army permit application 
under Section 404 of the FWPCA or Section 103 of the MPRSA, 
or a Federal project whenever a public hearing will assist 
in making a decision on such permit application or Federal 
project. In addition, a public hearing may be held when it is 
proposed to modify or revoke a permit. (See 33 CFR 325.7.) 

(b) Unless the public notice specifies that a public hearing 
will be held, any person may request, in writing, within the 
comment period specified in the public notice on a Department 
of the Army permit application under Section 404 of the 
FWPCA or Section 103 of the MPRSA or on a Federal project, that a 
public hearing be held to consider the material matters in issue 
in the permit application or Federal project. Upon receipt 
of any such request, stating with particularity the reasons 
for holding a public hearing, the District Engineer shall promptly 
set a time and place for the public hearing, and give due notice 
thereof, as prescribed in § 327.11 below. Requests for a public 
hearing under this paragraph shall be granted, unless the District 
Engineer determines that the issues raised are insubstantial or 
there is otherwise no valid interest to be served by a hearing. 
The District Engineer will make such a determination in writing, 
and communicate his reasons therefor to all requesting parties. 

(c) In cases involving the evaluation of a Department of the 
Army permit application only under Section 10 of the River and 
Harbor Act of 1899 (33 U.S.C. 403), public hearings will be held 
upon written request whenever the District Engineer determines 
that there is sufficient public interest to warrant such action. 
Among the instances warranting public hearings are general public 
opposition to a proposed work, Congressional requests or requests 
from responsible local authorities, or controversial cases 
involving significant environmental issues. 

(d) In case of doubt, a public hearing shall be held. HQDA 
has the discretionary power to require hearings in any case. 

(e) In fixing the time and place for a hearing, due regard 
shall be had for the convenience and necessity of the interested 
public. 

§ 327.5 Presiding Officer. 
(a) The District Engineer, in whose District a matter arises, 

shall normally serve as the Presiding Officer. When the District 
Engineer is unable to serve, he may designate thp. Deputy District 
Engineer as such Presiding Officer. In any case, he may request 
the Division Engineer to designate another Presiding Officer. 
In cases of unusual interest, the Chief of Engineers reserves the 
power to appoint such person as he deems appropriate to serve 
as the Presiding Officer. 
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(b) The Presidinq Officer in each case shall establish a hearinq 
file. The hearinq file shall include a CODY of any oermit aopli
cation or oermits and supportinq data, any public notices issued in 
the case, the request or requests for the hearinq and any data 
or material submitted in justification thereof, materials sub
mitted in oooosition to the oroposed action, the hearinq transcrint, 
and such other material as may be relevant or nertinent to the 
subject matter of the hearinq. The hearinq file shall be available 
for public inspection with the exception of material exempt from 
disclosure under the Freedom of Information Act. ' 

§ 327.6 Legal Adviser. 
In each nub1ic hearing, the District Counselor his designee 

shall serve as leqal adviser to the Presidinq Officer in rulinq 
upon leqal matters and issues that ma.v arise. 

§ 327.7 Representation. 
At the public hearinq, any person may apoear on his own behalf, 

and may be represented by counsel, or by other representatives. 
§ 327.8 Conduct of Hearinqs. 

(a) Hearinqs shall be conducted bv the Presidinq Officer in an 
orderly but'exoediti6us manner. Anv nerson shall be permitted to 
submit oral or written statements concerning the subject matter 
of the hearinq, to call witnesses who may present oral statements, 
and to oresent recommendations as to an annronriate decision. Any 
person may oresent written statements for the hearing file nrior 
to the time the hearing file is closed to nublic submissions, and 
may present oronosed findinqs and recommendations. The Presidinq 
Officer shall afford oarticinants an ooportunitv for rebuttal. 

(b) The Dresioinq Officer shall have discretion to establish 
reasonable limits uoon the time allowed for statements of witnesses, 
for arquments of parties or their counselor reoresentatives, and 
unon the number of rebuttals. 

(c) Cross-examination of witnesses shall not be permitted. 
(d) All public hearings shall be reported verbatim. Copies of the 

transcripts of proceedings may be purchased by any person from ' 
the Corps of Engineers or the reporter of such hearing. A copy will 
be available for public inspection at the office of the appropriate 
District Engineer. 

(e) All written statements, charts, tabulations, and similar 
data offered in evidence at the hearing shall, subject to exclusion 
by the Presiding Officer for reasons of redundancy, be received 
in evidence and shall constitute a part of the hearing file. 

(f) At any hearing, the Presiding Officer shall make an opening 
statement, outlining the purpose of the hearing and prescribing the 
general procedures to be followed. The Presiding Officer shall 
afford participants an opportunity to respond to his opening 
statement. 
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(g) The Presiding Officer shall allow a period of 10 days 
after the close of the public hearing for submission of written 
comments. After such time has expired, unless such period is 
extended by the Presiding Officer or the Chief of Engineers for 
good cause, the hearing file shall be closed to additional public 
written comments. 

(h) In appropriate cases, the District Engineer may participate 
in joint public hearings with other Federal or State agencies, 
provided the procedures of those hearings meet the requirements 
of this regulation. In those cases in which the other Federal 
or State agency is required to allow cross-examination in its 
public hearing, the District Engineer may still participate in 
the joint public hearing but shall not require cross-examination 
as a part of his participation. 

(i) The procedures in subparagraphs (d), (f) and (g) of this 
Section may be waived by the Presiding Officer in appropriate 
cases. 

§ 327.9 Filing of Transcript of the Public Hearing. 
Where the Presiding Officer is the initial action authority, 

the transcript of the public hearing, together with all evidence 
introduced at the public hearing, shall be made a part of the 
administrative record of the permit action or Federal project. 
The initial action authority shall fully consider the matters 
discussed at the public hearing in arriving at hi3 initial 
decision or recommendation and shall address, in his decision 
or recommendation, all substantial and valid issues presented 
at the hearing. Where a person other than the initial action 
authority serves as Presiding Officer, such person shall forward 
the transcript of the public hearing and all evidence received in 
connection therewith to the initial action authoritv toqether 
with a report summarizing the issues covered at the' hearing. The 
report of the Presiding Officer and the transcript of the public 
hearing and evidence submitted there shall in such cases be fully 
considered by the initial action authority in making his decision 
or recommendation to higher authority as to such oermit action 
or Federal project. 

§ 327.10 Powers of the Presi~ing Officer. 
Presiding Officers shall have the following powers: 
(a) To regulate the course of hearing including the order of 

all sessions and the scheduling thereof, after any initial session, 
and the recessing, reconvening, and adjournment thereof; and 

(b) To take any other action necessary or appropriate to the 
discharge of the duties vested in them, consistent with the 
statutory or other authority under with the Chief of Engineers 
functions, and with the policies and directives of the Chief of 
Engineers and the Secretary of the Army. 

§ 327.11 Public Notice. 
(a) Public notice shall be given of any public hearing to be 

held pursuant to this regulation. Such notice shall provide for a 
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period of not less than 30 days following the date of public notice 
during which time interested parties may prepare themselves for the 
hearing, except that, in cases of public necessity, a shorter time 
may be allowed. Notice shall also be given to all Federal agencies 
affected by the proposed action, and to State and local agencies 
having an interest in the subject matter of the hearing. Notice 
shall be sent to all persons requesting a hearing and shall be 
posted in appropriate government buildings and published in 
newspapers of general circulation. 

(b) The notice shall contain time, place, and nature of hearing; 
the legal authority and jurisdiction under which the hearing is 
held; and the location of and availability of the draft Environmental 
Impact Statement or Environmental Assessment. 

Part 328 - Harbor Lines 
§ 328.1 Purpose and Scope. 

This regulation prescribes the policy, practice and procedures 
concerning harbor lines and any work in navigable waters of the 
United States shoreward of such lines. 

§ 328.2 Applicability. 
This regulation is applicable to all Corps of Engineers activities 

and installations having Civil Works responsibilities. 
§ 328.3 References. 

(a) Section 11 of the River and Harbor Act of 1899 (33 U.S.C. 
404) . 

(b) Section 10 of the River and Harbor Act of 1899 (33 U.S.C. 
403) • 

(c) Public Law 91-190, the National Environmental Policy Act 
of 1969. 

§ 328.4 Definition. 
The term IIharbor line(s)1I is used here in its generic sense. It 

includes types of harbor lines frequently referred to by other 
names, including, for example, pierhead lines and bulkhead lines. 

§ 328.5 The Purpose of Harbor Lines. 
(a) Under previous policies, practices and procedures, riparian 

owners could erect open pile structures or undertake solid fill 
construction shoreward of established harbor lines without obtaining 
a permit under 33 U.S.C. 403. This was a matter of great concern, 
particularly in cases involving long established harbor lines, 
since all factors affecting the public interest may not have been 
taken into account at the time the lines were established. Accord
ingly, under previous policies, practices and procedures there was 
the danger that work shoreward of existing harbor lines could be 
undertaken without appropriate consideration hav)ng been given to 
the impact which such work may have on the environment and without 
a judgement having been made as to whether or not the work was 
on balance, in the public interest. 
33 U.S.C. 401 et seq. 

E-255 
S581 



(b) In order to assure that the public interest will be 
considered and protected in all instances, all existing and future 
harbor lines were declared on 27 May 1970 (33 CFR 209.150) to be 
guidelines for defining, with respect to the impact on navigation 
interests alone, the offshore limits of open pile structures 
(pierhead lines) or fills (bulkhead lines). A permit under 
33 U.S.C. 403 is required in each case for any work which is 
commenced shoreward of existing or future harbor lines after 
27 May 1970. Applications for permits for work in navigable 
waters of the United States shoreward of harbor lines shall be 
filed and processed in accordance with the provisions of 33 CFR 
Part 325. No permit is required for work completed or commenced 
prior to 27 May 1970 in conformance with existing harbor line 
authority. 

§ 328.6 Establishment or Modification 
of Harbor Lines. 

Applications for the establishment of new harbor lines or the 
modification of existing harbor lines will be processed in a 
manner similar to applications for permits for work in navigable 
waters of the United States. Public notice concerning any such 
application will be sent to all parties known or believed to 
be interested in the application and a copy of the notice will be 
posted in post offices or other public places in the area. Public 
notices, apart from providing information relative to any harbor 
line application, shall make it clear that harbor lines are 
guidelines for defining, with respect to the impact on navigation 
interests alone, the offshore limits of open pile structures 
or fills and that the establishment of a harbor line carries 
with it no presumption that individual applications for permits 
to undertake work shoreward of any harbor line will be Qranted. 
Public hearings will be held in connection with applications for 
the establishment or modification of harbor lines whenever there 
appears to be sufficient public interest to justify the holding 
of a public hearing or when responsible Federal, State or local 
authorities, including Members of the Congress, request that a 
hearing be held and it is likely that informatio~ will be presented 
at the hearing that will be of assistance in determining whether 
the harbor line should be established or modified. District 
Engineers will forward all recommendations concerning the 
establishment or modification of harbor lines through the 
appropriate Division Engineer to the Office of the Chief of 
Engineers, DAEN-CWO-N. No new harbor lines will be established 
and no existing harbor lines will be modified unless specifically 
authorized by the Chief of Engineers. 

Part 329 - Definition of Navigable 
Waters of the United States 

§ 329.1 Purpose. 
This regulation defines the term "navigable waters of the United 

33 U.S.C. 401 et seq. 
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States ll as it is used to define authorities of the Corps of 
Engineers. It also prescribes the policy, practice and procedure 
to be used in determining the extent of the jurisdiction of the 
Corps of Engineers and in answering inquiries concerning 
IInavigable waters.1I 

§ 329.2 Applicability. 
This regulation is applicable to all Corps of Engineers 

Districts and Divisions having Civil Works responsibilities. 
§ 329.3 General Policies. 

Precise definitions of "navigable waters ll or IInavigability" 
are ultimately dependent on judicial interpretation, and cannot 
be made conclusively by administrative agencies. However, the 
policies and criteria contained in this regulation are in close 
conformance with the tests used by the Federal Courts and deter
minations made under this regulation are considered binding in 
regard to the activities of the Corps of Engineers. 

§ 329.4 General Definition. 
Navigable waters of the United States are those waters that 

are subject to the ebb and flow of the tide and/or are presently 
used, or have been used in the past, or may be susceptible for use 
to transport interstate or foreign commerce. A determination of 
navigability, once made, applies laterally over the entire surface 
of the waterbody, and is not extinguished by later actions or 
events which impede or destroy navigable capacity. 

§ 32g.5 General Scope of Determination. 
The s~veral factors which must be examined when making a 

determination whether a waterbody is a navigable water of the 
United States are discussed in detail below. Generally, the 
following conditions must be satisfied: 

(a) Past, present, or potential presence of interstate or 
foreign commerce; 

(b) Physical capabilities for use by commerce as in subparagraph 
(a) above; and 

(c) Defined geographic limits of the waterbody. 
§ 329.6 Interstate or Foreign Commerce. 

(a) Nature of Commerce: type, means, and extent of use. The 
types of commercial use of a waterway are extremely varied and will 
depend on the character of the region, its products, and the 
difficulties or dangers of navigation. It is the waterbody's 
capability of use by the public for purposes of transportation 
of commerce which is the determinative factor, and not the time, 
:xtent ?r.manner of tha~ use. As dis~ussed in ~ 329.9 below, it 
1S suff1c1ent to establ1sh the potent1al for commercial use at 
any past, present, or future time. Thus, sufficient commerce 
may be shown by historical use of canoes, bateaux, or other 
frontier craft, as long as that type of boat was common or well-suited 
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to the place and period. Similarly, the particular items of 
commerce may vary widely, depending again on the region and period. 
The goods involved might be grain, furs, or other commerce of the 
time. Logs are a common example; transportation of logs has 
been a substantial and well-recognized commercial use of many 
navigable waters of the United States. Note, ho~ever, that the 
mere presence of floating logs will not of itself make the river 
"navigable"; the logs must have been related to a commercial 
venture. Similarly, the presence of recreational craft may 
indicate that a waterbody is capable of bearing some forms of 
commerce, either presently, in the future, or at a past point 
in time. 

(b) Nature of commerce; interstate and intrastate. Interstate 
commerce may of course be existent on an intrastate voyage which 
occurs only between places within the same state. It is only 
necessary that goods may be brought from, or eventually destined to 
go to, another state. (For purposes of this regulation, the term 
"interstate cormnerce" hereinafter includes foreign corrmerce" as 
well.) 

§ 329.7 Intrastate or Interstate Nature of Waterway 
A waterbody may be entirely within a state, yet still be 

capable of carrying interstate commerce. This is especially 
clear when it physically connects with a generally acknowledged 
avenue of interstate commerce, ·such as the ocean or one of the 
Great Lakes, and is yet wholly within one state. Nor is it 
necessary that there be a physically navigable connection across 
a state boundary. Where a waterbody extends through one or more 
states, but substantial portions, which are capable of bearing 
interstate commerce, are located in only one of the states, the 
entirety of the waterway up to the head (upper limit) of navigation 
is subject to Federal jurisdiction. 

§ 329.8 Improved or Natural Conditions of 
the Waterbody 

Detenninations are not limited to the natural or original 
condition of the waterbody. Navigability may also be found where 
artificial aids have been or may be used to make the waterbody 
suitable for use in navigation. 

(a) Existing improvements: artificial waterbodies. (1) An 
artificial channel may often constitute a navigable water of the 
United States, even though it has been privately developed and 
maintained, or passes through private property. The test is 
generally as developed above, that is, whether the waterbody 
is capable of use to transport interstate commerce. Canals 
which connect two navigable waters of the United States and which 
are used for commerce clearly fall within the test, and themselves 
become navigable. A canal open to navigable ~Jaters of the United 
States on only one end is itself navigable where it ;n fact 
supports interstate commerce. A canal or other artificial waterbody 
that is subject to ebb and flow of the tide is also a navigable 
water of the United States. 
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(2) The artificial waterbody may be a major portion of a river 
or harbor area or merely a minor backwash, slip, or turning area. 
(See § 329.l2(b).) 

(3) Private ownership of the lands underlying the waterbody, or 
of the lands through which it runs, does not preclude a finding 
of navigability. Ownership does become a controlling factor 
if a privately constructed and operated canal is not used to trans
port interstate commerce nor used by the public; it is then not 
considered to be a navigable water of the United States. However, 
a private waterbody, even though not itself navigable, may so affect 
the navigable capacity of nearby waters as to nevertheless be 
subject to certain regulatory authorities. 

(b) Non-existing improvements, past or potential. A waterbody 
may also be considered navigable depending on the feasibility 
of use to transport interstate commerce after the construction 
of whatever "reasonablell improvements may potentially be made. 
The improvements need not exist, be planned, nor even authorized; 
it is enough that potentially they could be made. What is a 
IIreasonablell improvement is always a matter of degree; there must 
be a balance between cost and need at a time when the improvement 
would be (or would have been) useful. Thus, if an improvement 
were "reasonable" at a time of past use, the water was therefore 
navigable in law from that time forward. The changes in engineering 
practices or the coming of new industries with varying classes 
of freight may affect the type of the improvement; those which 
may be entirely reasonable in a thickly populated, highly developed 
industrial region may have been entirely too costly for the same 
region in the days of the pioneers. The determination of reasonable 
improvement is often similar to the cost analyses presently made 
in Corps of Engineers studies. 

~ 329.9 Time at Which Commerce Exists or 
Determination is Made. 

(a) Past use. A waterbody which was navigable in its natural 
or improved state, Qr which was susceptible of reasonable improve
ment (as discussed in § 329.8(b) above) retains its character as 
IInavigablein law" even though it is not presently used for 
commerce, or is presently incapable of such use because of changed 
conditions or the presence of obstructions. Nor does absence of 
use because of changed economic conditions affect the legal 
character of the waterbody. Once having attained the character 
of "navigable in law," the Federal authority remains in existence, 
and cannot be abandoned by administrative officers or court action. 
Noris mere inattention or ambiguous action by Congress an 
abandonment of Federal control. However, express statutory 
declarations by Congress that described portions ofa waterbody 
are nonnavigable, or have been abandoned, are binding upon the 
Department of the Army. Each statute must be carefully examined, 
since Congress often reserves the power to amend the Act, or 
assigns special duties of supervision and control to the Secretary 
of the Army or Chief of Engineers. 
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§ 329.10 Existence of Obstructions. 
A stream may be navigable despite the existence of falls, 

rapids, sand bars, bridges, portages, shifting currents, or 
similar obstructions. Thus, a waterway in its original condition 
might have had substantial obstructions which were overcome by 
frontier boats and/or portages, and nevertheless be a "channel ll 

for commerce, even though boats had to be removed from the water 
in some stretches, or logs be brought around an obstruction by 
means of artificial chutes. However, the question is ultimately 
a matter of degree, and it must be recognized that there is some 
point beyond which navigability could not be established. 

§ 329.11 Geographic and Jurisdictional Limits 
of Rivers and Lakes. 

(a) Jursidiction over entire bed. Federal regulatory juris
diction, and powers of improvement for navigation, extend laterally 
to the entire water surface and bed of a navigable waterbody, 
which includes all the land and waters below the ordinary high 
water mark. 

(1) The "ordinary high water mark" on non-tidal rivers is the 
line on the shore established by the fluctuations of water and 
indicated by physical characteristics such as a c~ear, natural 
line impressed on the bank; shelving; changes in the character 
of soil; destruction of terrestrial vegetation; the presence of 
litter and debris; or other appropriate means that consider the 
characteristics of the surrounding areas. 

(2) Ownership of a river or lake bed or of the lands between 
high and low water marks will vary according to state law; 
however, private ownership of the underlying lands has no 
bearing on the existence or extent of the dominant Federal 
jurisdiction over a navigable waterbody. 

(b) Upper limit of navigability. The character of a river 
will, at some point along its length, change from navigable to 
non-navigable. Very often that point will be at a major fall or 
rapids, or other place where there is a marked decrease in the 
navigable capacity of the river. The upper limit will therefore 
often be the same point traditionally recognized as the head of 
navigation, but may, under some of the tests described above, be 
at some point yet further upstream. 

§ 329.12 Geographic and Jurisdictional Limits 
of Oceanic and Tidal Waters. 

(a) Ocean and coastal waters. The navigable waters of the 
United States over which Corps of Engineers regulatory juris
diction extends include all ocean and coastal waters within a zone 
three geographic (nautical) miles seaward from the coast line. 
Wider zones are recognized for special regulatory powers, such as 
those exercised over the Outer Continental Shelf. 

(1) Coast line defined. Generally, where the shore directly 
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contacts the open sea, the line on the shore reached by the 
ordinary low tides comprises the coast line from which the distance 
of three geographic miles is measured. On the Pacific coast the 
line of mean lower low water is used. The line has significance 
for both domestic and international law (in which it is termed the 
IIbaseline"), and is subject to precise definitions. Special 
problems arise when offshore rocks, islands, or other bodies 
exist, and the line may have to be drawn to seaward of such bodies. 

(2) Shoreward limit of jurisdiction. Regulatory jurisdiction 
in coastal areas extends to the line on the shore reached by the 
plane of the mean (average) high water. However, on the Pacific 
coast, the line reached by the mean of the higher high waters is 
used. Where precise determination of the actual location of the 
line becomes necessary, it must be established by survey with 
reference to the available tidal datum, preferably averaged over 
a period of 18.6 years. Less precise methods, such as observation 
of the "apparent shoreline" which is determined by reference to 
phYsical markings, lines of vegetation, or changes in type of 
vegetation, may be used only where an estimate is needed of the 
line reached by the mean high water. 

(b) Bays and estuaries. Regulatory jurisdiction extends to 
the entire surface and bed of all waterbodies subject to tidal 
action. Jurisdiction thus extends to the edge (as determined by 
§ 329.12(a)(2) abovel of all such waterbodies, even though 
portions of the waterbody may be extremely shallow, or obstructed 
by shoals, vegetation, or other barriers. Marshlands and similar 
areas are thus considered II nav igab1e in law,1I but only so far as 
the area is subject to inundation by the mean high waters. The 
relevant test is therefore the presence of the mean high tidal 
waters, and not the general test described above, which generally 
applies to inland rivers and lakes. 

§ 329.13 Geographic Limits: Shifting Boundaries. 
Permanent changes of the shoreline configuration result in 

similar alterations of the boundaries of the navigable waters 
of the United States. Thus, gradual changes which are due to 
natural causes and are perceptible only over some period of time 
constitute changes in the bed of a waterbody which also change the 
shoreline boundaries of the navigable waters of the United States. 
However, an area will remain IInavigable in law," even though no 
longer covered with water, whenever the change has occurred suddenly, 
or was caused by artificial forces intended to produce that change. 
For example, shifting sand bars within a river or estuary remain 
part of the navigable water of the United States, regardless that 
they may be dry at a particular point in time. 

§ 329.14 Determination of Navigability. 
Ca) Effect on determinati.on. Although conclusive determinations 

of navigability can be made only by Federal Courts, those made 
Qy Federal agencies are nevertheless accorded substantial weight 
by the courts. It is therefore necessary that when jurisdictional 
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questions arise, District personnel carefully investigate those 
waters which may be subject to Federal regulatory jurisdiction 
under the guidelines set out above, as the resulting determination 
may have substantial impact upon a judicial body. Official 
determinations by an agency made in the past can be revised or 
reversed as necessary to reflect changed rules or interpretations 
of the law. 

(b) Procedures of determination. A determination whether a 
waterbody is a navigable water of the United States will be made by 
the Division Engineer, and will be based on a report of findings 
prepared at the District level in accordance with the criteria 
set out in this regulation. Each report of findings will be 
prepared by the District Engineer, accompanied by an opinion of 
the District Counsel, and forwarded to the Division Engineer 
for a final determination. Each report of findings will be based 
substantially on applicable portions of the format in subparagraph 
(c) below. 

(c) Suggested format of report of findings: 

(1) Name of Waterbody ................................•.•....•...... 
(2) Tributary to .................................................. . 
( 3) P hy sic a 1 c ha r act e r i s t i' c s. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
(i) Type: (river, bay slough, estuary, etc.} ..................... . 
(i i) length ........................................ '.' ............. . 
(iii) Approximate discharge volumes: 

Max imum ...................................................... .. 
Mi nimum .......................................•.............. 
Mean ......................................................... . 

(iv) Fall per mile ................................................ . 
(v) Extent of tidal influence ..................................... . 
(vi) Range between ordinary high and ordinary low water ........... . 
(vii) Description of improvements to navigation not listed in 
subparagraph (5) below ....................................•..••.... 
{4} Nature and location of significant obstructions to navigation 
in portions of the waterbody used or potentially capable of use 
in i ntersta te commerce ............................................ . 
(5) Authorized projects ...................•..•..................... 
(i) Nature, condition and location of any improvements made under 
projects authorized by Congress .................................. . 
(ii) Description of projects authorized but not constructed ....... . 
(iii) List of known survey documents or reports describing the 
wa terbod~ .......................................................... . 
(6). Past or present interstate commerce~ .......... ~, .. ~.~ ......... . 
(j). Genera 1 types, extent, and period in time ......... ~ ....... 'I •••••••• 

(ii) Documentation if necessary ................................... . 
(7) Potential use for interstate commerce, if applicable .......... . 
(i) If in natural condition ....................................... . 

~~1)N!iu;~p~~Vj~~i~di~ti~~·k~~~~·t~·h~~~·b~~~·~~~~~i~~d·by·F~d~~~l· 
agencies if any ................................................... . 
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(9) State or Federal court decision relating to navigability of the 
waterbody, if any ................................................. . 
( 1 0) Rema r ks ...................................................... . 
(11) Finding of navigability (with date) and recommendation for 
determination .................................................... . 

§ 329.15 Inquiries Regarding Determination. 
(a) Findings and determination should be made whenever a question 

arises regarding the navigability of a waterbody. Where no 
determination has been made, a report of findings will be prepared 
and forwarded to the Division Engineer, as described above. Inquiries 
may be answered by an interim reply which indicates that a final 
agency determination must be made by the Division Engineer. If a 
need develops for an emergency determination, District Engineers 
may act in reliance on a finding prepared as in § 329.14 above. 
The report of findings should then be forwarded to the Division 
Engineer on an expedited basis. 

(b) Where determination have been made by the Divison Engineer, 
inquiries regarding the navigability of specific portions of 
waterbodies covered by these determination may be answered as 
follows: 

This Department, in the administration of the laws enacted by 
Congress for the protection and preservation of the navigable 
waters of the United States, has determined that ....... (River) 
(Bay) (Lake, etc.) is a navigable water of the United States from 
.........•.• to •..........•.. Actions which modify or otherwise 
affect those waters are subject to the jurisdiction of this 
Department, whether such actions occur within or outside the 
navigable areas. 

(c) Specific inquiries regarding the jurisdiction of the Corps 
of Engineers can be answered only after a determination whether 
(1) the waters are navigable waters of the United States or (2) 
if not navigable, whether the proposed type of activity may 
nevertheless so affect the navigable waters of the United States 
that the assertion of regulatory jurisdiction is deemed necessary. 

§ 329.16 Use and Maintenance of Lists of 
Determinations. 

(a) Tabulated lists of final determinations of navigability are 
to be maintained in each District office, and be updated as 
necessitated by court decisions, jurisdictional inquiries, or other 
changed conditions. 

(b) It should be noted that the lists represent only those 
waterbodies for which determinations have been made; absence from 
that list should not be taken as an indication that the waterbody 
is not navigable. 

(c) Deletions from the list are not authorized. If a change in 
status of a waterbody from navigable to non-navigable is deemed 
necessary, an updated finding should be forwarded to the Division 
Engineer; changes are not considered final until a determination 
has been made by the Division Engineer. 
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ENVIRONMENTAL PROTECTION AGENCY INTERH~ REGULATIONS 
ON DISCHARGE OF DREDGED OR FILL MATERIAL 

INTO NAVIGABLE HATERS* 

Title 40 - Protection of the Environment 
CHAPTER l-ENVIRONMENTAL PROTECTION AGENCY 

Part 230-NAVIGABLE WATERS 
Discharge of Dredged or Fill Material 

~ 230.1 Purpose and Scope 

(a) Purpose. The guidelines contained herein have been 
developed by the Administrator, Environmental Protection Agency 
in conjunction with the Secretary of the Army pursuant to section 
404(b) of the Federal Water Pollution Control Act (33 USC 1344). 

(1) These guidelines are required by section 404 of the Act 
to be applied in the issuance of permits for the discharge of 
dredged or fill material at specified disposal sites. In the 
event the District Engineer's application of the guidelines 
would preclude the discharge of dredged or fill material, 
the District Engineer in making the decision will also evaluate 
the economic impact on navigation and anchorage which will occur 
by failing to utilize the proposed disposal site. 

(2) In addition, under section 404(c) of the Act, no discharge 
of dredged or fill material will occur at a proposed disposal 
site in a navigable water if the Administrator of EPA determines, 
after notice and opportunity for a public hearing and consultation 
with the Secretary of the Army, that such discharge \'1ill have an 
unacceptable adverse effect on municipal water supplies, shellfish 
beds and fishery areas (including spawning and breeding areas), 
wildlife or recreational areas. 

(b) Applicability. These guidelines are applicable to all 
activities involving the discharge of dredged or fill material 
in navigable waters. They will be applied by the Corps of Engineers 
in the review of proposed discharges of dredged or fill material 
into navigable waters which lie inside the baseline from which the 
territorial sea is measured or the discharge of fill material into 
the territorial sea pursuant to the procedures specified in 
33 CFR 209.120 and 33 CFR 209.145. 

(l) The discharge of dredge material into the territorial sea 
is governed by the Marine Protection, Research, and Sanctuaries 
Act of 1972, Pub. L. 92-532, and regulations and criteria issued 
pursuant thereto. (See 33 CFR 209.120, "Permits for Activities 
in Navigable Waters or Ocean Waters" and 33 CFR 209.145, IIFederal 
Projects Involving the Disposal of Dredged t·1aterial in Havigable 
and Ocean Waters ll

, and 40 CFR 227, "Ocean Dumping Final Regulations 
and Criteria ll

.) 

(2) These guidelines apply in a like manner to all discharges of 
dredged or fill material into navigable waters proposed to be 
undertaken by members of the general public and Federal Agencies 
including those Corps of Engineers operations that will result in such 
discharges. 
40 eFR 230: 40 FR 41291, September 5, 1975. 
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§ 230.2 Oefinitions 
For purposes of this subpart 230, the following terms shall have 

the meanings indicated: 
(a) The term "Act" means the Federal Water Pollution Control Act 

Amendments of 1972 (Pub. L. 92-500, 33 USC 1251 et seq.). 
(b) The defintions set forth in 33 CFR 209.l20(d) are incorporated 

herein by reference. These cover: navigable waters, dredged material, 
discharge of dredged material, fill material, and discharge of fill 
material. A copy of these defintions is appended hereto. 

(c) The term "Regional Administrator" means the EPA Regional 
Administrator for the particular EPA Region in which dredged or 
fill material is proposed to be discharged. 

(d) The term "District Engineer" means the District Engineer 
for the U.S. Army Corps of Engineers District in which dredged or 
fill material is proposed to be discharged or such other individual 
as may be designated by the Secretary of the Army to issue or deny 
permits under section 404 of the Act. 

(e) The term "territorial sean means the belt of the sea measured 
from the baseline as determined in accordance with the Convention 
on the Territorial Sea and the Contiguous Zone and extending seaward 
a distance of three miles. 

(f) The term "disposal site ll means the location within fixed 
geographic boundaries in which a discharge of dredged or fill 
material is proposed or has been undertaken, and includes the volume 
of water and the substrate over which such water volume lies, where 
applicable. 

(g) The term "constituents lt means the chemical substances, the 
solids, and~the organisms associated with dredged or fill material. 

§ 230.3 Evaluation Procedures 
(a) All proposed discharges of dredged or fill material will 

be processed and evaluated in accordance with these guidelines and 
with applicable Corps of Engineers regulations (33 CFR 209.120 
and 33 CFR 209.145). 

(b) Upon issuance of the public notice required by 33 CFR 209.120 
(j) and 209.145(g) the District Engineer shall send a copy of the public 
notice to the Regional Administrator. 

(c) The role of the Regional Administrator shall include 
consultation with the District Engineer on the interpretation of 
the guidelines, review and comment to the District Engineer on 
permit applications, and implementation of section 404(c) in 
appropriate cases. 

(d) The District Engineer shall utilize these guidelines by 
making an ecological evaluation following the guidance in § 230.4, 
including technical evaluation where appropriate, in conjunction 
with the evaluation considerations specified in § 230.5. This 
evaluation shall be utilized by the District Engineer in making 
one of the following determinations pursuant to section 404(b)(1) 
of the Act: 

(1) Allowing the proposed discharge with appropriate discharge 
conditions to minimize unacceptable effects on the aquatic 
environment; . 

(2) Denying the proposed discharge when the discharge will have 
an unacceptable effect on the aquatic environment; 

(3) Requesting additional information where necessary to ensure 
a sound decision. 
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(e) The District Engineer shall make use of the following 
approaches where practicable: Short form application procedures 
as may be subsequently developed by the Chief of Engineers 
for minor activities \'Jith minimal environmental effects; use 
of general permit procedures (see § 230.6); and advance 
identification of disposal areas (see ~ 230.7). Evaluation of 
the proposed dischar~e will also be maae based on information 
contained in Environmental Impact Assessments, Environmental 
Impact Statements if requi red, Coas ta 1 Zone t·1anagement Programs, 
and Ri vet' Bas in Pl ans. 

§ 230.4 General Approaches for Technical Evaluation. 
The effects of discharges of dredged or fill material on 

aquatic orqanisms and human uses of navigable waters may range 
from insignificant disruption to irreversible change at the 
disposal site. Section 230.4-1 describes the tynes of ecological 
effects that may result from the discharge of dredged or fill 
material and technical approaches to evaluate such effects. 
Ecological impact from dredged or fill material discharges can 
be divided into two main categories: (a) physical effects; and 
(b) chem~cal-biological interactive effects. 

§ 230.4-1 Physical and Chemical-Biological 
Inte~active Effects and Approaches for Evaluation. 

No single test or approach can be applied in all cases 
to evaluate the effects of proposed discharges of dredged or fill 
material. Evaluation of the significance of physical effects 
often may be made without laboratory tests by examining the 
character of the dredged or fill material proposed for discharge 
and the discharge area with particular emphasis on the principles 
given in § 230.5. The chemical changes in water quality may 
best be slmulated by use of an elutriate test. To the extent 
permitted by the state of the art, expected effects such as 
toxicity, stimulation, inhibition or bio-accumulation may be 
best estimated by appropriate bioassays. Suitability of the 
proposed disposal sites may be evaluated by the use, where 
appropriate, of sediment analysis or bioevaluation. In order to 
avoid unreasonable burdens on applicants in regard to the amounts 
and types of data to be provided, consideration will be given by 
the District Engineer to the economic cost of performing the 
evaulation, the utility of the data to be provided, and the nature 
and magnitude of any potential environmental effect. EPA in 
conjunction with the Corps of Engineers will publish a procedures 
manual that will cover summary and description of tests, defintions, 
sample collection and preservation, procedures, calculations, and 
references. Interim guidance to applicants concerning the 
app 1 i cabi 1 i ty of speci fi c approaches or procedures \'l/i 11 be 
furnished by the District Engineer. 

(a) Physical Effects. Physical effects on the aquatic 
environment include the potential destruction of wetlands, 
i mpa i rment of the \'/ater column, and the coveri ng of benthi c 
communities. Other physical effects include changes in bottom 
geomet~· and substrate composition that cause subsequent alterations 
in watet ci rcul at i on., sal i ni ty gradi ents and the exchange of 
constitl:ents between sediments and overlying water wi th subsequent 
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alterations of biological communities. (See § 230.5 of these 
guidelines.) 

(1) From a national perspective, the degradation or destruction 
of aquatic resources by filling operations in wetlands is considered 
the most severe environmental impact covered by these guidelines. 
Evaluation procedures for determining the environmental effects of 
fill operations in wetlands are relatively straight forward. The 
guiding principle should be that destruction of highly productive 
wetlands may represent an irreversible loss of a valuable aquatic 
resource. (See 33 CFR 209.120(g)(3) and 230.5 of these guidelines.) 
Wetlands considered to perform important functions include but are 
not limited to the following: 

(i) Wetlands that serve important natural biological functions, 
including food chain production, general habitat, and nesting, spawning, 
rearing and resting sites for aquatic or land species; 

(ii) Wetlands set aside for study of the aquatic environment or 
as sanctuary of refuges; 

(iii) Wetlands contiguous to areas listed in paragraphs (a)(l) 
(i) and (ii) of this section, the destruction or alteration of 
which would affect detrimentally the natural drainage characteristics, 
sedimentation pattersn, salinity distribution, flushing characteristics, 
current patterns, or other enviornmental characteristics of the 
above areas; 

(iv) Wetlands that are significant in shielding other areas 
from wave action, erosion or storm damage. Such wetlands often 
include barrier beaches, islands, reefs and bars; 

(v) Wetlands that serve as valuable storage areas for storm 
and flood waters; and 

(vi) Wetlands that are prime natural recharge areas. Prime 
recharge areas are locations where surface and ground water are 
directly interconnected. 

(2) ~ffects on the water column are principally those associated 
with a reduction in light transmission, aesthetic values, and direct 
destructive effects on nektonic and planktonic populations. The 
significance of water column ohvsical effects are not readilv 
predi cted by current techni ca 1 approaches. ,< 

(3) The effect on benthos is essentially the covering of 
benthic communities with a subsequent change in community structure 
or function. It has been noted that the benthic community often 
will re-establish, although sometimes of a somewhat diffe~ent 
ecological structure. Evaluation of the significance of the effect 
on the benthic community can be estimated prior to the discharge 
activity from a knmvledge of the hydrodynamics of the disnosal 
site, mode of discharge, volume of materials, particle size 
distribution and ~ypes of dredged or fill material, and from a 
knowledge of the benthic community_ 

(b) Chemical-biological interactive effects. Ecological 
rerturbation caused by chemical-bioloQical interactive efff~cts 
resulting from discharges of dredqed or fill mClterial is vp.r,',' 
difficult to predict. Research performed to oC1te has not clearlv 
demonstrated the extent of chernicctl-hioloqicill interactive effec"ts 
resultinq from contaminants present in t~H? dreo(Jed or fill material. 
The pr inc i pa 1 concerns of open \,1 a ter J is clla 1''lP. 0 f d rp.dfjen Ot~ 
fill mn.terial that contain cht~mical contaminants \lrt2 the potential 
effects on the Wcttel' column or on benthic C01'11!'lll1ities. 

(1) [valuC1tion of c!lCmiCi11-hiolo(Jical intf-?)',lctive ('ff2CtS. 
Dredqerl Ot' fill n1att~ri:11 mC1V he c~xcluded ft'o!" ~:1e ~"\v(11:Lttion nn~c~dUt'0(; 
s p e c i fie din 11 iH' (1 Ill' (l !") 11 S ( l) ) ( 2) :l ! 1 d (3) 0 f t hi" s ~~ c i 011 i f illlll 0 f 
the conditions s!lc\:ifie\J in PJLHlt~anhs (l))(l)(i\, ii) 01' (i'ii) 
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of this section are determined to exist, unless the District 
Engineer, after evaluating and cOllsiderinq any comments received 
from the Regional Administrator, determines that these approaches 
and procedures are necessary. The Reqional Administrator may 
require, on a case-by-case basis, testing apnroaches and pro~edures 
by statinq what additional information is needed throug!l further 
ann 1 yses and hO\'J the resul ts of the ana 1 'IS is \'Ji 11 be of va lue in 
eval~ating potential environmental effec~s. Dredqed or fill 
material may be excluded from this evaluation, if: 

(i) Dred~ed or fill material is composed predominantly of sand, 
q r a vel, 0 ran v 0 the rna t u r all v 0 c cur r i n q sed i me n tar y ma t e ria 1 \'1 i t h 
~article sizes larqer than si1t, characieristic of ~nd generally 
found in areas of hi gil current or \vave enerqy such as streams wi th 
large bed loads or coastal areas "lith shifting bars and channels; 

(ii) Dredged or fill material is for beach nourishment or 
restoration and is composed predorrlinantlv of sand, qravel or shell 
with particle sizes compatible v.Jith material on receivinq shores; or 

( iii) ~~ hen : 
(a) The material proposed for discharqe is substantially the 

same as the substrate at the proposed disposal site; and 
(b) The site from \vhich the material proposed for dischnrge is 

to be taken is sufficiently removed from sources of pollution to 
provide reasonable assurance that such material has not been 
contaminated by such pollution; and 

(c) Adequate terms and conditions are imoosed on the discharge of 
dredged or fill material to provide reasonable assurance that the 
rna teri a 1 prorosed for d i sclla rge \'Ji 11 not be moved by currents 
or otherwise in a manner that is damaging to the environment outside 
the disposal site. 

(2) Water column effects. Sediments normally contain constituents 
that exist in different chemical forms and are found in various 
concentrations in several locations within the se~imellt. The potentially 
bioavailable fraction of a sediment is dissolved in the sediment 
interstitial water or in a looselv bound form that is nresent in 
the sediment. In order to predic~ the effect on water'quality due 
to release of contaminants from the sediment to the water column, 
an elutriate test may be used. The elutriate is the supernntant 
resulting from the vigorous 30-minute stlaking of one part bottom 
sediment from the dredging site with four narts water (vol./vol.) 
collected from the dredging site followed by one-hour settling 
time and appropriate centrifugation and a ().45u filtration. Major 
constituents to be analvzed in the elutriate are those deemed 
critical by the District Engineer, after evaluatinq and considerinq 
any comments received from the Regional Administr&tor, and considering 
known sources of discharges in the area and known characteristics 
of the extraction and disposal sites. Elutriate concentrations 
should be used in conjunction with:the same constituents in 
disposal site \vater and other data which describe t:le volume and 
rate of the intended discharge, the tyre of discharge, the 
hydrodynamic regime at the disposal site, and other available 
information that aids in the evaluation of iPlpact on \'Jater 
quality (see § 230.5 of these guidelines). The District Engineer 
may snecifv bioassays \'Jhen he determines that such proceriures 
\aJi'll be of value. 'In reaching this detennination, dilution and 
dispersion effects subseCluent to the dischanw at the dis!,)Qsal 
site will be considered. 
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(3) Effects on benthos. Evaluation of the significance of 
chemical-biological interactive effects on benthic organisms 
resulting from the discharge of dredged or fill material is extremely 
complex and demands procedures which are at the forefront of the -
current state of the art. Although research has sho\*ln that benthic 
species can ingest contaminated sediment particles, it has not been 
determined to what degree the contaminants are disassociated from 
the sediment and incorporated into benthic body tissues-thereby 
gaining entry to the food web. The District Engineer may use an 
appropriate benthic bioassay when such procedures will be of 
value in assessing ecological effect and in establishing discharge 
conditions. 

(c) Procedure for comparison of sites. 
(1) When an inventory of the total concentration of chemical 

constituents deemed critical by the District Engineer would be of 
value in comparing sediment at the dredging site with sediment 
at the disposal site, he may require a total sediment chemical 
analysis. Total sediment analysis is accomplished by concentrated 
strong acid digestion or solvent extraction for inorganic and 
organic constituents respectively. t1arkedly different concentrations 
of criti ca 1 consti tuents bet\'/een the excavati on and di sposa 1 
sites may aid in making an environmental assessment of the proposed 
disposal operation. 

(2) When an analysis of biological community structure will be of 
value to assess the potential for adverse environmental impact at 
the proposed disposal site, a comparison of the biological char
acteristics between the excavation and disposal sites may be 
required by the District Engineer. Biological indicator species 
may be useful in evaluating the existing degree of stress at both 
sites. Sensitive species representing community components 
colonizing various substrate types within the sites should be 
identified as possible bioassay organisms if tests for toxicity 
are required. Community structure studies are expensive and time 
consumi'ng, and therefore should be performed only when they vlill 
be of value in determining discharge conditions. This is particularly 
applicable to large quantities of dredged material known to contain 
adverse quantities of toxic materials. Community studies should 
include benthic organisms such as microbiota and harvestab1e 
shellfish and finfish. Abundance, diversity, and distribution 
should be documented and correlated with substrate type and other 
appropriate physical and chemical environmental characteristics. 

§ 230.4-2 Water Quality Considerations. 
After application of the approaches presented in § 230.4, the 

District Engineer will compare the concentrations of appropriate 
constituents to applicable narrative and numerical guidance 
contained in such water quality standards as· are applicable by 
law. In the event that such discharge would cause a violation of 
such appropriate and legally applicable standards at the perimeter 
of the disposal site after consideration of the mixing zone (see 
§ 230.5(e») discharge shall be prohibited. 

§ 230.5 Selection of Disposal Sites and Conditioning 
of Discharges of Dredged Or Fill Material 

(a) General considerations and objectives. In evaluating whether 
to permit a proposed discharge of dredged or fill material into 
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navigable waters, consideration shall be given to the need for the 
proposed activity (see 33CFR 209.120 and 33 CFR 209.145), the 
availability of alternate sites and methods of disposal that are 
less damaging to the environment, and such water quality standards 
as are appropriate and applicable by law. The following ohjectives 
shall be considered in making a determination on any proposed 
discharge: 

(1) Avoid any discharge activities that significantly disrupt 
the chemical, physical and biological integrity of the aquatic 
ecosystem, of which aquatic biota, the substrate, and the normal 
fluctuations of water level are integral components; 

(2) Avoid discharge activities that significantly disrupt the 
food chain including alterations or decrease in diversity of 
plant and animal species; 

(3) Avoid discharge activities that inhibit the movement of 
fauna especially their movement into and out of feeding, 
spawning, breeding and nursery areas; 

(4) Avoid discharge activities that will destroy wetland areas 
having significant functions in maintenance of water quality; 

(5) Recognize that discharge activities might destroy or isolate 
areas that serve the function of retaining natural high waters or 
flood \'1aters; 

(6) Minimize, where practicable, adverse turbidity levels 
resulting from the discharge of material; 

(7) Minimize discharge activities that will degrade aesthetic, 
recreational, and economic values; 

(8) Avoid degradation of water quality as determined through 
application of ~ 230.4, 230.5(c) and (d). 

(b) Considerations relating to degradation of water uses at 
proposed disposal sites. 

(1) Municipal water supply intakes. No disposal site may be 
designated in the proximity of a public water supply intake. The 
District Engineer and the Regional Administrator will determine 
the acceptable location of the disposal site in such cases. 

(2) Shellfish. (i) Disposal sites for dredged or fill material 
shall not be designated in areas of concentrated shellfish 
production. In the case of widely dispersed shellfish populations 
where it is demonstrated by the applicant that the avoidance of 
shellfish population areas is impossible the disposal site may be 
located within such areas, but should be situated so as to cause 
the least impact on the shellfish population with oarticular 
reference to the burial of living forms and maintenance of a 
suitable substrate. 

(ii) Disposal sites should be located to minimize or prevent 
the possible movement of pollutants by currents or wave action into 
productive shellfish beds. 

(iii) Banks formed by dredged or fill material should be 
located and oriented to prevent undesirable changes in current 
patterns, salinity patterns and flushing rates which may affect 
shellfish. 

(iv) The disposal operation should be scheduled to avoid 
interference with reproductive processes and avoid undue stress 
to juvenile forms of shellfish. 

(3) Fisheries. (i) Significant disruptions of fish spawning 
and nursery areas should be avoided. 
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(ii) Dredging and disposal operations should be scheduled to 
avoid interference with fish spawning cycles and to minimize 
interference with migration patters and routes. 

(iii) Consideration shall be given to preservation of suhnersed 
and emergent vegetation. 

(4) Wildlife. Disposal sites will be designated so as to 
minimize the impact on habitat, the food chain, community structures 
of wildlife, and marine or aquatic sanctuaries. ~ 

(5) Recreation activities. In evaluatinn proposed discharges 
of dredged or fill material in or near recreational areas, the 
following factors should be considered: 

(i) Reasonable methods should be employed to Minimize any 
increase in amount and duration of turbiditv which woulrl rerluce 
the numbers and diversity of fish or cause a significant aesthetically 
disoleasing change in the color, taste, or odor of the \vater. 

(ii) Release of nutrients from dredged or fill material should 
be minimized in or to prevent eutrophication, the degradation of 
aesthetic values, and impairment of recreation uses. 

(iii) No material that will result in unacceptable levels of 
pathogenic organisms shall be discharged in areas used for 
recreation involving physical contact with the water. 

(iv) No material shall be discharged which will release oil 
and grease in harmful quantities as defined in 40 CFR 110. 

(6) Threatened and endangered species. No discharge will be 
allowed that will jeopardize the continued existence of threatened 
or endangered species or destroy or modify the habitat of those 
species determined critical in accordance with the Endangered 
Species Act. 

(7) Benthic life. Disposal sites should be areas where benthic 
life which might be damaged by the discharge is minimal recoqnizing 
that enhancement may also occur. Use of existinq disposal sites 
is generally desirable. 

(8) Wetlands. (i) Discharge of dredged material in wetlands 
may be permitted only when it can be demonstrated that the site 
selected is the least environmentally damaging alternative; provided, 
however, that the wetlands disposal site may be permitted if the 
applicant is able to demonstrate that other alternatives are not 
practicable and that the wetlands disposal will not have an 
unacceptab 1 e adverse impact on the aquat i c resources. If/here the 
di scha rge is part 0 f an approved Federal program whi cll \vi 11 protect 
or enhance the value of the wetlands to the ecosystem, the site 
may be permitted. 

(ii) Discharge of fill material in wetlands shall not be permitted 
unless the appl icant clearly demonstrates the follO\vi nq: 

(a) the activity associated with the fill must have direct 
access or proximity to, or be located in, the \'Jater resources in 
order to fulfill its basic purpose, or that other site or construction 
alternatives are not practicable; and 

(b) that the proposed fill and the activit'! associated with i~ 
will not cause a oermanent unacceptable disruntion to the beneficial 
v-Iater quality uses of the affected aquatic ecosystem, or that the 
di scharge is part of an approved Federa 1 nroC"jr'am \'111; C:, \-J; 11 protect 
or enhance the va 1 ue of the viet 1 ands to the ecos vs tern. 

(9) Submersed Vegetation. Disposal sites sha~l be located 
to minimize the impact on submersed grassflats (for example 
Thalassia and Zostera beds) and other areas containinq sllbmersed 
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vegetation of sianificant biological productivity. 
(10) Size of disposal site. The specified disposal site shall 

be confined to the smallest practicable area consistent with the 
type of dispersion determined to be appropriate by the application 
of these guidelines. Although the impact of the particular discharge 
may constitute a minor change, the cumulative effect of numerous 
such piecemeal changes often results in a major impairment of the 
water resource and interferes with the productivity and water quality 
processes of existing environmental systems. Thus, the particular 
disposal site will be evaluated with the recognition that it is part 
of a complete and interrelated ecosystem. The District Engineer may 
undertake reviews of particular areas in response to new applications, 
and in consultation with the appropriate Regional Director of the Fish 
and Wildlife Service, the Regional Director of the National Marine 
Fisheries Service of the National Oceanic and Atmospheric Adminis
tration, the Regional Administrator of the Environmental Protection 
Agency, the State Conservationist of the Soil Conservation Service 
of the Department of Agriculture, and the head of the appropriate 
State agencies, including the State Director of an approved Coastal 
Zone Management Program, to assess the cumulative effect of activities 
in such areas; 

(c) The follO\<Jing may aTso be considered in determininf) tIle 
site and disposal conditions to minimize the possibility of 
harmful effects: 

(1) Appropriate scientific literature, such as the National 
Water Quality Criteria develoDed by the J',rlministrator, pursuant 
to section 304 (a)(l) of the Act; 

(2) Alternatives to open water disposal such as upland or confined 
disposal; 

(3) Disposal sites where physical environmental characteristics 
are most amenable to the tyne of dispersion desired; 

(4) Disposal seaward of the baseline of the territorial sea; 
(5) Covering contaminated dredged material with cleaner Material; 
(6) Conditions to minimize the effect of runoff from confined 

areas on the aquatic environment; and 
(7) The Regional Administrator may s~ecify appr'opriate 

monitoring conditions in proximity of disposal sites \vhere necessary 
to control and minimize water quality degradation, pursuant to 
Section 308 of the Act. 

(d) Contaminated fill material restrictions. The discharge 
of fill material originating from a land source shall not he 
a 11 owed \'1hen the Di s tri ct Engi neet~ determi nes that the materi a 1 
contains unacceotable Quantities, concentrations or forms of the 
constituents deemed cr1tical by the District Engineer or the 
Regional Administrator for the proDosed disposal site, unless such 
material is effectively confined to prevent the discharge, 
leaching, or erosion of the material outside the confined area. 
Appropriate approaches in 230.4 l1lav be used in ma%ing this 
determination. 

( e) ~1 i x i n q z 0 ned e t 2 rm ina t ion. The mix i n <] Z 0 n e s hal 1 bet h e 
small est p rae tic a b 1 e III i x i n 9 zone \'J i t h i n e a c h' s p e c i fie d dis po sal 
site, consistent \·,ith the objectives of these guidelines, in \-/11ich 
desired concentrations of constituents must he achieved. 

The District Engineer and the Reqional J\dministratm~ shall 
consider the following factors in determining the accentability 
of a proposed mixing zone: 

(1) Surface area, shaoe and volurle of the disct)arf"je site:;; 
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(2) Current velocity, direction and consistency at the 
discharge site; 

(3) Degree of turbulence; 
(4) Stratification attributable to causes which include without 

limitation salinity, obstructions, and specific gravi~y; 
(5) Anyon-site studies or mathematical models which have 

been developed with respect to mixing oatterns at the discharge 
site; and 

(6) Such other factors prevailing at the discharge site that 
affect rates and patterns of mixing. 

§ 230.6 General or Categorical Permits 
(a) The District Engineer upon compliance with the procedures 

of 33 CFR 209.120 may issue a general permit for a clearly 
described category of discharge activities if he determines that 
the category meets the following conditions: 

(1) The activities included in the category are substantially 
similar in nature; and 

(2J The activities included in the category have substantially 
similar impact on water quality and the aquatic system, and the 
adverse impact on water quality and the aquatic system is 
minimal for each discharge activity; and 

(3) The cumulative impact of the total number of activities 
predicted to occur during the period authorized by the permit, 
is expected to have only minimal adverse effect on water quality 
and the aquatic system. 

(b) The District Engineer, may condition general permits to 
require dischargers to submit the following information at least 
45 days prior to commencement of the discharge of dredged or 
fill material: 

(1) The name and address of the discharger. 
(2) The location of the contemplated activity including the 

name and general description of the receiving waters, including 
wetlands, and the size of the area to be filled. 

(3) A brief description of the proposed activity, its purpose 
and intended use, including a description of the type of structures, 
if any, to be erected on fills. 

(4) A description of the type, composition, and quantity of 
materials to be discharged and means of conveyance. 

(5) A copy of other Federal, State, and local government 
authorizations obtained including a State water-quality 
certification under Section 401 of the Federal Water Pollution 
Control Act and, where applicable, a certification of compliance 
with an approved State Coastal Zone Management Program pursuant 
to Section 307(c)(3) of the Coastal Zone Management Act. 

(c) If reporting is required the District Engineer shall record 
the individual disposal site as authorized and authorization will 
occur automatically 30 days after receipt of notification unless 
the applicant is otherwise notified by the District Engineer. 

(d) A general permit may be revoked completely or partially 
by the District Engineer independently or on the advice of the 
Regional Administrator, if he determines that the discharges of 
dredged or fill material authorized by it or the cumulativG effects 
thereof will have an adverse impact on water Quality and the 
aquatic system. Following revocation, any discharges of dredged 
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or fill material in areas formerly covered b~ the ~eneral 
permit shall be processed as individual permits under this 
regulation. 

§ 230.7 Advanced Identification of Dredged 
Material Disposal Areas. 

(a) The District Engineer arid the Reqional Administrator, 
after consultation with the affected State or States, may at 
their discretion and consistent with the guidelines, identify 
areas which will be considered as: 

(1) Possible future disposal sites; or 
(2) Areas which will not be available for disposal site 

specification. 
(b) T~e identification of any area as a possible future disposal 

site shall not be deemed to constitute a perMit for the discharge 
of dredged or fill material within such areas, but may be lAsed 
in evaluating individual or general permit applications. 

(c) A record of areas so identified shall be maintained at 
the offices of the District Engineer and the Regional Administrator. 

(d) To provide the basis for advanced identification of 
disposal areas and of areas not available for disposal, the 
Regional Administrator and the District Engineer ~hould assess 
waterbodies to determine those areas which are of critical 
ecological concern, those which are of environMental concern, 
and nonsensitive areas. To facilitate this analysis, they shoulrl 
assemble water resource management data includinq such data as 
may be available from the other Federal and State agencies 
listed in § 230.5(b)(10) and information from approved Coastal 
Zone Management Programs and River Basin Plans. 

§ 230.8 Revision 
The provisions of these guidelines will be periodically 

reviewed by the Administrator in conjunction vlith the Secretary 
of the Armv pursuant to section 404(b) (1) of the Act. The 
CJuidelines may not be modified without anproval of the Secretary 
of the A-rmy and the Administrator. Any nroposed revisions, or 
notice that a review has been completed and no revisions are 
proposed, will be published in the FEDERAL REGISTER v.Jithin three 
years of the date of tllis initial promulgation or earlier as 
determined bv research results and affirmed by the Administrator 
in conjunction with the Secretary of the Armi . 

.. ,:~* 

APPENDIX A 
Definitions from 33 CFR 209.120, "Permits for Work in Navigable 
Waters or Ocean Haters" 

(1) "Navigab1e waters of the United States. 1I The term, 
"navigable waters of the United States," is administratively 
defined to mean waters that have been used in the past, are now 
used, or are susceptible to use as a means to transoort interstate 
commerce land\"lard to their ordinary hiqh \'1ater mark and up to the 
head of 1avigation as determined by the Chief of Enqineers, and 
also wat'~rs that are subject to the ebb and flmv of the tioe 
shore\varf to thei r mean hi gh water mark (mean hi <)her hi qh \~ater 
mark on :he Pacific Coast). See 33 CFR 209.260 (ER 1165-2-302) 
for a mo~"e definitive explanation of this term. 
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(2) "Navigable 'tr/aters ll
• (i) The term, IInavigable waters,1I 

as used herein for purposes of Section 404 of the Federal Water 
Pollution Control Act, is administratively defined to mean waters 
of the United States including the territorial seas with respect to 
the disposal of fill material and excluding the territorial sea 
with respect to the disposal of dredged material and shall include 
the following waters: 

(a) Coastal waters that are navigable waters of the United 
States subject to the ebb and flow uf the tide, shoreward to their 
mean high water mark (mean higher high water mark on the Pacific 
coast) ; 

(b) All coastal wetlands, mudflats, swamps, and similar areas 
that are contiguous or adjacent to other navigable waters. "Coastal 
wetlands" includes marshes and shallows and means those areas 
periodically inundated by saline or brackish \vaters and that are 
normally characterized by the prevalence of salt or brackish water 
vegetation capable of growth and reproduction; 

(c) Rivers, lakes, streams, and artificial water bodies that 
are navigable waters of the United States up to their head\'Jaters 
and landward to their ordinary high water mark; 

(d) All artificially created channels and canals used for 
recreational or other navigational purposes that are connected 
to other navigable waters, landward to their ordinary high water 
mark; 

(e) All tributaries of navigable waters of the United States 
up to their head\Vaters and landward to their ordinary hi gh \vater 
mark; 

(f) Interstate waters landward to their ordinary high water 
mark and up to their headwaters; 

(g) Intrastate lakes, rivers and streams landward to their 
ordi nary hi gh water mark and up to thei r head\vaters that are 
utilized: 

(l) By interstate travelers for water-related recreational 
purposes; 

(2) For the removal of fish that are sold in interstate 
commerce; 

(3) For industrial purposes by industries in interstate 
commerce; or 

(4) In the production of agricultural commodities sold or 
transported in interstate commerce; 

(h) Freshwater wetlands including marshes, shallows, swamps 
and, similar areas that are contiguous or adjacent to other 
navigable waters and that support freshwater vegetation .. "Fresh
"later wetlands ll means those areas that are periodically inundated 
and that are normally characterized by the prevalence of vegetation 
that requires saturated soil conditions for growth and reproduction; 
and 

(i) Those other waters which the District Engineer determines 
necessitate regulation for the protection of water quality as 
expressed in the guidelines (40 CFR 230). For example, in the case 
of intermittent rivers, streams, tributaries, and perched wetlands 
that are not contiguous or adjacent to navigable waters identified 
in paragraphs (a)-(h) a decision on juri.sdiction shall be made by 
the District Engineer. 

(ii) The following additional terms are defined as follows: 
(a) "Ordinary high water mark" with respect to inland fresh water 
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means the line on the shore established by analysis of all daily 
high waters. It is established as that point on the shore that is 
inundated 25% of the time and is derived by a flow-duration 
curve for the particular water body that is based on available water 
stage data. It may also be estimated by erosion or easily recognized 
characteristics such as shelving, change in the character of the 
soil, destruction of terrestrial vegetation or its inability to 
grow, the presence of litter and debris, or other appropriate 
means that consider the characteristics of the surrounding area; 

(b) IIMean high water mark ll with respect to ocean and coastal 
waters means the line on the shore established by the average of 
all high tides (all higher high tides on the Pacific Coast). It is 
established by survey based on available tidal data (preferably 
averaged over a period of 18.6 years because of the variations 
in tide). In the absence of such data, less precise methods to 
determine the mean high water mark may be used, such as physical 
markings or comparison of the area in question with an area having 
similar physical characteristics for which tidal data are already 
available; 

(c) IILakes" means natural bodies of water greater than five 
acres in surface area and all bodies of standing water created by 
the impounding of navigable waters identified in paragraphs (a)-(h), 
above. Stock watering ponds and settling basins that are not 
created by such impoundments are not included; 

(d) "Headwaters" means the point on the stream above which the 
flow is normally less than 5 cubic feet per second; provided, 
however, the volume of flow, point and nonpoint source discharge 
characteristics of the watershed, and other factors that may impact 
on the water quality of waters of the United States will be 
considered in determining this upstream limit; and 

(e) "Primary tributaries" means the main stems of tributaries 
directly connecting to navigable waters of the United States up 
to their headwaters and does not include any additional tributaries 
extending off of the main stems of these tributaries. 

(3) "Ocean waters". The term "ocean waters,1I as defined in the 
Marine Protection, Research, and Sanctuaries Act of 1972 
(Pub. L. 92-532), 86 Stat. 1052), means those waters of the open 
seas lying seaward of the base line from which the territorial 
sea is measured as provided for in the Convention on the Territorial 
Sea and the Contiguous Zone (15 UST 1606; TIAS 5639). 

(4) "Dredged material". The term "dredged materi.a 111 means 
material that is excavated or dredged from navigable waters. The 
term does not include material resulting from normal farming, 
silviculture, and ranching activities, such as plowing, cultivating, 
seeding, and harvesting, for production of food, fiber, and forest 
products. 

(5) uDischarge of dredged material". The term "discharge of 
dredged material ll means any addition of dredged material, in excess 
of one cubic yard when used in a single or incidental operation, into 
navigable waters. The term includes, without litnitation, the 
addition of dredged material to a specified disposal site located 
in navigable waters and the runoff or overflow from a contained 
land or water disposal area. Discharges of pollutants into navigable 
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waters resulting from the onshore subsequent processing of dredged 
material that is extracted for any commercial use (other than fill) 
are not included within this term and are subject to section 402 
of the Federal Water Pollution Control Act even though the 
extraction of such material may require a permit from the Corps 
of Engineers under section 10 of the River and Harbor Act of 1899. 

(6) "Fill material. 1I The term "fill material II means any pollutant 
used to create fill in the traditional sense of replacing an 
aquatic area with dry land or of changing the bottom elevation 
of a water body for any purpose. "Fill material" does not include 
the following: 

(i) Material resulting from normal farming, silviculture, 
and ranching activities, such as plowing, cultivating, seeding, 
and harvesting, for the production of food, fiber, and forest 
products; 

(ii) Material placed for the purpose of maintenance, including 
emergency reconstruction of recently damaged parts of currently 
serviceable structures such as dikes, dams, levees, groins, 
reprap, breakwaters, causeways, and bridge abutments or approaches. 
and transportation structures; 

(iii) Additions to these categories of activities that are 
not "fillll will be considered periodically and these regulations 
amended accordingly. 

(7) "Discharge of fill material. 1I The term "discharge of fill 
material" means the addition of fill material into navigable waters 
for the purpose of creating fastlands, elevations of land 
beneath navigable waters, or for impoundments of water. The term 
generally includes, without limitation, the following activities 
in a navigable water: placement of fill that is necessary to 
the construction of any structure; the building of any structure 
or impoundment requiring rock, sand, dirt, or other pollutants 
for its construction; site-development fills for recreational, 
industrial, commercial, residential, and other uses; causeways 
or road fills; dams and dikes; artificial islands, property 
protection and/or reclamation devices such as riprap, groins, 
seawalls, breakwalls, and bulkheads and fills; beach nourishment; 
levees; sanitary landfills; fill for structures such as sewage 
treatment facilities, intake and outfall pipes associated with 
power plants, and subaqueous utility lines; and artificial reefs. 
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SAFE DRINKING WATER ACT* 

Part A - Definitions 
Sec. 1401. For purposes of this title: 
(1) The term 'primary drinking water regulation' means a 

regulation-which -
(A) applies to public water systems; 
(8) specifies contaminants which, in the judgement of the 

Administrator, may have any adverse effect on the health of 
persons; 

(C) specifies for each such contaminant either -
(i) a maximum contaminant level, if, in the judgement of the 

Administrator, it is economically and technologically feasible to 
ascertain the level of such contaminant in water in public water 
systems, or 

(ii) if, in the judgement of the Administrator, it is not 
economically or technologically feasible to so ascertain the 
level of such contaminant, each treatment technique known to the 
Administrator which leads to a reduction in the level of such 
contaminant sufficient to satisfy the requirements of section 
1412; and 

(D) contains criteria and procedures to assure a supply of 
drinking water which dependably complies with such maximum contaminant 
levels; including quality control and testing procedures to insure 
compliance with such levels and to insure proper operation and 
maintenance of the system, and requirements as to (i) the minimum 
quality of water which may be taken into the system and (ii) siting 
for new facilities for public water systems. 

(2) The term 'secondary drinking water regulation' means a 
regulation which applies to public water systems and which specifies 
the maximum contaminant levels which, in the judgment of the 
Administrator, are requisite to protect the public welfare. Such 
regulations may apply to any contaminant in drinking water (A) 
which may adversely affect the odor or appearance of such water 
and consequently may cause a substantial number of the persons 
served by the public water system providing such water to discontinue 
its use, or (8) which may otherwise adversely affect the public 
welfare. Such regulations may vary according to geographic 
and other circumstances. 

(3) The term 'maximum contaminant level means the maximum 
permissible level of a contaminant in water which is delivered to 
any user of a public water system. 

(4) The term 'public water system' means a system for the 
provision to the public of piped water for human consumption, if 
such system has at least fifteen service connections or regularly 
serves at least twenty-five individuals. Such term includes 
(A) any collection, treatment, storage, and distribution facilities 
under control of the operator of such system and used primarily 
in connection with such system, and (8) any collection or pre-
PC 93-523; Enacted by Congress.December 3, 1974; Signed by the 
President December 17, 1974; Amended by PL 95-190, November 16, 1977; 
PL 96-63, September 6, 1979. 
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treatment storage facilities not under such control which are used 
primarily in connection with such system. 

(5) The term 'supp1ier of water' means any person who owns or 
operates a public water system. 

(6) The term • contaminant' means any physical, chemical, 
biological, or raditilogical substance or matter in water. 

(7) The term 'Administrator' means the Administrator of the 
Environmental Protection Agency. 

(8) The term 'Agency' means the Environmental Protection Agency. 
(9) The term 'Council' means the National Drinking Water 

Advisorv Council established under section 1446. 
(10)' The term 'municipality' means a city, town, or other public 

body created by or pursuant to State law, or an Indian tribal 
organization authorized by law. 

(11) The term 'Federal agency' means any deoartment, agency, or 
instrumentality of the United States. 

(12) The term 'person' means an individual, corporation, 
company, association, partnershio, State, municipality, or Federal 
agency (and includes officers, employees, and agents of any cor
poration, company, association, State municipality, or Federal 
agency) • 

PartB - Public Water Systems Coverage 
Sec. 1411. Subject to sections 1415 and 1416, national primary 

drinking water regulations under this part shall aoplv to each public 
water system in each State; except that such regulations shall not 
apply to a oublic water system -

(1) which consists only of distribution and storage facilities 
(and does not have any collection and treatment facilities); 

(2) which obtains all of its water from, but i5 not owned or 
operated by, a oub1ic water system to which such requ1ations apply; 

(3) which does not sell water to any person; and 
(4) which is not a carrier which conveys passengers in interstate 

commerce. 
National Drinking Water Regulations 

Sec. 1412. (a)(l) The Administrator shall pub1ish proposed 
national interim primary drinking water regulations within 90 days 
after the date on enactment of this title. Within 180 days after 
such date of enactment, he shall promulgate such regulations with 
such modifications as he deems appropriate. Regulations under this 
paragraph may be amended from time to time. 

(2) National interim primary drinking water regulations promulgated 
under naragraoh (1) shall protect health to the extent feasible, 
using technology, treatment techniques, and other means, which 
the Administrator determines are genera1lv available (taking costs 
into consideration) on the date of enactment of this title. 

(3) The interim primary regulations first promulgated under 
oaragraph (1) shall take effect eighteen months after the date of 
their promu1qation. 
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(h)(l)(A) Within 10 days of the date the reoort on the study 
conducted pursuant to subsection (e) is submitted to Congress, 
the Administrator shall publish in the Federal Reqister, and 
orovide opportunity for comment on, the -

(i) proposals in the report for recommended maximum contaminant 
levels for national primary drinking water regulations, and 

(ii) list in the report of contaminants the levels of which in 
drinking water cannot be determined but which may have an adverse 
effect on the health of oersons. 

(B) Within 90 days after the date the Administrator makes the 
oublication required bv subparagraph (A), he shall by rule 
establish recommended maximum contaminant levels for each con
taminant which in his judgment based on the report on the study 
conducted oursuant to subsection (e), may have any adverse effect 
on the health of persons. Each such recommended maximum contaminant 
level shall be set at a level at which in the Administrator's 
judgment based on such report, no known or anticipated adverse 
effects on the health of persons occur and which allows an adequate 
marqin on safety. In addition, he shall, on the basis of the reoort 
on the study conducted pursuant to subsection (e), list in the 
rules under this subparaqraoh any contaminant the level of which 
cannot be accurately enough measured in drinkinq water to establish 
a recommended maximum contaminant level and which may have an\/ 
adverse effect on the health of persons. Based on i~formation 
available to him, the Administrator may bv rule change recommended 
levels established under this subparaqraph or change such list. 

(2) On the date the Administrator establishes pursuant to 
oaragraoh (l)(B) recommended maximum contaminant levels he shall 
publish in the Federal Register proposed revised national primary 
drinking water regulations (meeting the requirements of paraqraoh 
(3)). Within lBO days after the date of such pronoseri regulations 
he shall promulgate such revised drinking water regulations with 
such modifications as he deems approoriate. 

(3) Revised national primary drinking water regulations 
promulqated under paragraph (2) of this subsection shall be primarv 
drinking water regulations which soecify a maximu~ contaminant 
level or require the use of treatment techniques for each con
taminant for which a recommended maximum contaminant level is 
established or which is listed in a rule under paragraph (l)(B). 
The maximum contaminant level specified in a revised national 
primary drinking water regulation for a contaminant shall be as 
close to the recommended maximum contaminant level established 
under paragraph (l)(B) for such contaminant as is feasible. A 
required treatment technique for a contaminant for which a 
recommended maximum contaminant level has been established under 
paragraph (1) (B) sha 11 reduce such contami nant to a 1 eve 1 ':.Jh i ch 
is as close to the recommended maximum contaminilnt level for such 
contaminant as is feasible. ,f), required treatment techniQlle for 
a contaminant which is listed under paragrap!1 (1 )(B) 5'1a:1 re(:uir·~ 
treatment necessary in the Administrator's judqment to prevent 
known or anticipated adverse effects on the health of persons to 
the extent feasible. For purposes of this paragraph, the term 
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'feasible' means fedsible ~ith the use of the best technology, 
treatment techniques, and other means, which the Administrator finds 
are generally available (taking cost into consideration). 

(4) Revised national primary drinking water regulations shall 
be amended whenever changes in technology, treatment techniques, 
and other means permit greater protection of the health of persons, 
but in any event such regulations shall be reviewed at least once 
every 3 Years. 

(5) Revised national primary drinking water regulations pro
mulgated under this subsection (and amendments thereto) shall 
take effect eighteen months after the date of their promulgation. 
Regulations under subsection (a) shall be superseded by regulations 
under this subsection to the extent provided by the regulations 
under this subsection. 

(6) No national primary drinking water regulations may require 
the addition of any substance for preventive health care purposes 
unrelated to contamination of drinking water. 

(c) The Administrator shall publish proposed national 
secondary drinking water regulations within 270 days after the date 
of enactment of this title. Within 90 days after publication of any 
such regulation, he shall promulgate such regulation with such 
modifications as he deems appropriate. Regulations under this 
SUbsection may be amended from time to time. 

(d) Regulations under this section shall be prescribed in 
accordance with section 553 of title 5, United States Code (relatinq 
to rulemaking), except that the Administrator shall provirle 
opportunity for public hearing prior to promulgation of such 
regulations. In proposing and promulgatinq requlations under this 
section, the Administrator shall consult with the Secretary and 
the National Drinking Water Advisory Council. 

(e)(l) The Administrator shall enter into appropriate arrangements 
with the National Academy of Sciences (or with another independent 
scientific organization if appropriate arrangements cannot be made 
with such Academy) to conduct a study to determine (A) the maximum 
contaminant levels which should be recommended under subsection 
(b)(2) in order to protect the health of persons from any known 
or anticipated adverse effects, and (B) the existence of any 
contaminants the levels of which in drinkinq water cannot be 
determined but which may have an adverse effect on the health 
of persons. 

(2) The result of the study shall be reported to Congress no 
later then 2 years after the date of enactment of this title, 
and revisions' thereof reflecting new information which has become 
available since the most recent previous report shall be reported 
to the Congress each two years thereafter. The report shall 
contain (A) a summary and evaluation of relevant publications and 
unpublished studies; (8) a statement of methodologies and 
assumptions for estimating the levels at which adverse health 
effects may occur; (C) a statement of methodologies and assumptions 
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for estimating the margin of safety which should be incorporated 
in the national primary drinking water regulations; (0) nroposals 
for recommended maximum contaminant levels for national primary 
drinking water regulations, based on the methodologies, assumptions, 
and studies referred to in clauses (A), (8), and (C) and in 
paragraph (4); (E) a list of contaminants the level of which in 
drinking water cannot be determined but which may have an adverse 
effect on the health of persons; (F) recommended studies and test 
protocols for future research on the health effects of drinking 
water contaminants, including a list of the major research priorities 
and estimated costs necessary to conduct such priority research; 
(G) periodic assessments and evaluations of unregulated contaminants 
which may require continuous monitoring or regulation. 

(3) In developing its proposals for recommended maximum contaminant 
levels under paragraph (2)(0) the National Academy of Sciences 
(or other organization preparing the report) shall evaluate and 
explain (separately and in composite) the impact of the following 
considerations: 

(A) The existence of qroups or individuals in the population which 
are more susceptible to adverse effects than the normal healthy 
adult. 

(8) The exposure to contaminants in other media than drinking 
water (including exposures in food, in the ambient air, and 
in occupational settings) and the resulting body burden of contam
inants. 

(C) Synergistic effects resulting from exposure to or interaction 
by two or more contaminants. 
, (0) The contaminant exposure and body burden levels which alter 

physiological function or structure in a manner reasonably sus
pected of increasing the risk of illness. 

(4) In making the study under this subsection, the National 
Academy of Sciences (or other organization) shall collect and 
correlate (A) morbidity and mortality data and (B) monitored data 
on the quality of drinking water. Anv conclusions based on such 
correlation shall be included in the reoort of the study. 

(5) Neither the report of the study under this subsection nor 
any draft of such report shall be submitted to the Office of 
Management and Budget or to any other Federal agency (other than 
the Enviornmental Protection Agency) prior to its submission to 
Congress. 

(6) Of the funds authorized to be appropriated to the Administrator 
by this title, such amounts as may be required shall be available 
to carry out the study and to make the report directed by 
paragraph (2) of this subsection. 

State Primary Enforcement Responsibility 
Sec. 1413. (a) For purposes of this title, a State has primary 

enforcement resronsibility for public water systems during any 
period for which the Administrator determines (pursuant to 
regulations prescribed under subsection (b)) that such State -
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(1) has adopted drinking water regulations which (A) in the 
case of the period beginning on the date the national interim 
primary drinking water regulations are promulgated under section 
1412 and ending on the date such regulations take affect are no less 
stringent than such regulations, and (B) in the case of the period 
after such effective date are no less stringent than the interim 
and revised national primary drinking water'regulations in effect 
under such section; 

(2) ,has adooted and is implementing adequate procedures for the 
enforcement of such State regulations including conducting such 
monitoring and making such inspections as the Administrator may 
require by regulation; 

(3) will keep such records and make such reports with respect 
to its activities under paragraohs (1) and (2) as the Administrator 
may reQuire by regulation; 

(4) if it oermits variances or exemptions, or bJth, from the 
requirements of its drinking water regulations which meet the re
quirements of paragraph (1), permits such variances and exemptions 
under conditions and in a manner which is not less stringent than 
the conditions under, and the manner in, which variances and exemptions 
may be granted under sections 1415 and 1416; 

(5) has adopted and can implement an adequate plan for the 
provision of safe drinking water under emergency circumstances. 

(b){l) The Administrator shall, bv regulation (prooosed within 
180 days of the date of the enactment of this title), prescribe 
the manner in which a State may apply to the Administrator for 
a determinations that the requirements of paraqraphs (1), (2), 
(3), and (4) of subsection (a) are satisfied with respect to the 
State, the manner in which the determination is made, the period 
for which the determination will be effective, and the manner in 
which the Administrator may determine that such requirements are 
no 10nQer met. Such regulations shall reQuire that before a 
determ~nation of the Administrator that such requirements are 
met with respect to a State may become effective, the Administrator 
shall notify such State of the determination and the reasons therefor 
and shall provide an opportunity for public hearing on the deter
mination. Such regulations shall be promulgated (with such 
modifications as the Administrator deems appropriate) within 90 
days of the publication of the proposed regulations in the Federal 
Register. The Administrator shall promptly notify in writing the 
chief executive officer of each State of the promulgation of 
regulations under this paragraph. Such notice shall contain a 
copy of the regulations and shall specify a State's authority 
under this title when it is determined to have primary enforcement 
responsibility for public water systems. 

(2) When an application is submitted in accordance with the 
Administrator's regulations under paragraph (1), the Administrator 
shall within 90 days of the date on which such application is 
submitted (A) make the determination applied for, or (B) deny the 
application and notify the applicant in writing of the reasons for 
his denial. 
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Failure By State To Assure Enforcement 
Of Drinking Water Regulations 

Sec. 1414. (a)(l)(A) Whenever the Administrator finds durinq a 
period during which a State has primary enforcement responsibility 
for public water systems (within the meaning of section 14l3(a» 
than any public water system -

(i) for which a variance under section 1415 or an exemption 
under section 1416 is not in effect, does not comply with any 
national primary drinking water regulation in effect under section 
1412, or 

(ii) for which a variance under section 1415 or an exemption under 
section 1416 is in effect, does not comply with any schedule, or 
other requirement imposed pursuant thereto, 
he shall so notify the State and provide such advice and technical 
assistance to such State and public water system as may be appropriate 
to bring the system into compliance with such regulation or 
requirement by the earliest feasible time. 

(B) If the Administrator finds such failure to comply extends 
beyond the thirtieth day after the date of the notice given pursuant 
to subparagraph (A), he shall give public notice of such finding and 
request the State to report within fifteen days from the date of 
such public notice as to the steps being taken to bring the 
system into compliance (including reasons for anticipated steps to 
be taken to bring the system into compliance and for any failure to 
take steps to bring the system into compliance). If-

(i) such failure to comply extends beyond the sixtieth day after 
the date of the notice giver pursuant to subparagraph (A); and 

(ii) (a) the State fails to submit the report requested by 
the Administrator within the time period prescribed by the preceding 
sentence; or 

(b) the State submits such report within such period but the 
Administrator, after considering the report, determines that.the 
State abused its discretion in carrying out primary enforcement 
responsibility for public water systems by both -

(1) failing to implement by such sixtieth day adequate procedures 
to bring the system into compliance by the earliest feasible 
time, and 

(II) failing to assure by such day the provision throuqh alternative 
means of safe drinking water by the earliest feasible time; the 
Administrator may commence a civil action under subsection (b). 

(2) Whenever, on the basis of information available to him, the 
Administrator finds during a period during which a State does not 
have primary enforcement responsibility for public water systems 
that a public water system in such State -

(A) for which a variance under section 1415(a)(2) or an exemption 
under section 1416(f) is not in effect, does not comply with any 
national primary drinking water regulation in effect under section 
1412, or 

(R) for which a variance under section 1415(a)(2) or an exemption 
under section 1416(f) is in effect, does not comply with any 
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schedule or other requirement imposed pursuant the~eto, 
he may commence a civil action under subsection (b). 

(b) The Administrator may bring a civil action in the appropriate 
United States district court to require compliance with a national 
primary drinking water regulation or with any schedule or other 
requirement imposed pursuant to a variance or exemption granted 
under section 1415 or 1416 if -

(1) authorized under paragraph (1) or (2) of subsection (a), or 
(2) if requested by (A) the chief executive officer of the State 

in which is located the public water system which is not in comoliance 
with such regulation or requirement, or (B) the agency of such 
State which has jurisdiction over compliance by public water 
systems in the State with national primary drinking water regulations 
or State drinking water regulations. 
The court may enter, in an action brought under this subsection, such 
judgement as protection of public health may require, taking into 
consideration the time necessary to comply and the avnilability 
of alternative water supplies; and, if the court determines that 
there has been a willful violation of the regulation or schedule or 
other requirement with respect to which the action was brouqht, the 
court may; taking into account the seriousness of the violation, 
the population at risk, and other appropriate factors, impose 
on the violator a civil penalty of not to exceed $5,000 for each 
day in which such violation occurs. 

(c) Each owner or operator of a public water system shall give 
notice to the persons served by it -

(1) of any failure on the part of the public water system to -
(A) comply with an aoolicab1e maximum contaminant level or 

treatment technique requirement of, or a testing procedure 
prescribed by, a national orimary drinkinq water regulation, or 

(B) nerform monitorinq required by section 1445(a), and 
(2) if the public water system is subject to a variance 

qranted under section 1415 (a)(l)(A) or 1415 (a)(2) for an inability 
to meet a maximum contaminant level requirement or is subject 
to an exemotion granted under section 1416, of -

(A) the existence of such variance or exemption, and 
(B) any failure to comply with the requirements of any schedule 

prescribed pursuant to the variance or exemption. 
The Administrator shall by regulation prescribe form, manner, and 
freQuency for giving notice under this subsection. Notice under 
the first sentence of this subsection shall be given not less than 
once every 3 months, shall be given by oublication in a ne\1S0aOer of 
general circulation serving the area served by each such water system 
(as determined by the Administrator), shall be furnished to the other 
communications media serving such area, and shall be furnished to 
the communications media as soon as practicable after the discovery 
of the violation with respect to which the notice is required. If the 
water bills of a public water system are issued more often than once 
every 3 months, such notice shall be included ;n at least one water 
bill' of the system every 3 months, and if a oublic water system 
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issues its water bills less often than once eve~v 3 months, such 
notice shall be included in each of the water bills issued bv the 
system. The Administrator may also require the owner or ope~ator 
of a public water system to qive notice to the persons served 
by it of contaminant levels of any unregulated contaminant required 
to be monitored under section l445(a). Any person who willfully 
violates this subsection or regulations issued under this subsection 
shall be fined not more than $5,000. 

(d) Whenever, on the basis of information available to him, the 
Administrator finds that within a reasonable time after national 
secondarv drinking water requaltions have been promulgated, one 
or more public water systems in a Stat~ do not comply with 
secondary regulations, and that such noncompliance appears to result 
from a failure of such State to take reasonable action to assure 
that public water systems throughout such State meet such secondary 
requlations, he shall so notify the State. 

(e) Nothing in this title shall diminish any authority of a 
State or political subdivision to adopt or enforce any law or 
regulation respecting drinking water regulations or public water 
systems, but no such law or regulation shall relieve any oerson of 
any requirement otherwise applicable under this title. 

(f) If the Administrator makes a finding of noncompliance (described 
in subparagraph (A) or (8) of sUhsection (a)(l) with respect to a 
public water system in a State which has primary enforcement respon
sibility, the Administrator may, for the purpose of assisting that 
State in carrying out such responsibility and upon the petition of 
such State or public water systam or persons served by such system, 
hold, after appropriate notice, Dublic hearinQs for the purpose 
of gathering information from technical or other experts, Federal, 
State, or Dublic officials, representatives of such public water 
system, persons served by such system, and other interested persons 
on -

(1) the ways in which such system can within the earliest 
feasible time be brought into compliance with the regulation or 
requirement with respect to which such findinq was made, and 

(2) the means for the maximum feasible protection of the public 
health during any period in which such system is not in compliance 
with a national primary drinking water regulation or requirement 
applicable to a variance or exemption. 
On the basis of such hearings the Admi~istrator shall issue 
recommendations which shall be sent to such State and public water 
system and shail be made available to the public and communications 
media. 
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Variances 

Sec. 1415. (a) Notwithstanding any other provlslon of this part, 
variances from national primary drinking water regulations may be 
granted as follows: 

(1 )(A) A State which has primary enforcement responsibility for 
public water systems may grant one or more variances from an applicable 
national primary drinking water regulation to one or more public water 
systems within its jurisdiction which, because of characteristics 
of the raw water sources which are reasonably available to the systems, 
cannot meet the requirements respecting the maximum contaminant levels 
of such drinking water regulation despite application of the best 
technology, treatment techniques, or other means, which the Admin
istrator finds are generally available (taking costs into consideration). 
Before a State may grant a variance under this subparagraph, the State 
must find that the variance will not result in an unreasonable risk 
to health. If a State grants a public water system a variance under 
this subparagraph, the State shall prescribe within one year of the date 
the variance is granted, a schedule for -

(1) compliance (including increments of progress) by the public 
water system with each contaminant level requirement with respect 
to which the variance was granted, and 

(ii) implementation by the public water system of such control 
measures as the State may require for each contaminant, subject 
to such contaminant level requirement, during the period ending on the 
date compliance with such requirement is required. Before a schedule 
prescribed by a State pursuant to this subparagraph may take effect, 
the State shall provide notice and opportunity for a public hearing 
on the schedule. A notice given pursuant to the preceding sentence 
may cover the prescribing of more than one such schedule and a hearing 
held pursuant to such notice shall include each of the schedules covered 
by the notice. A schedule prescribed pursuant to this subparagraph 
for a public water system granted a variance shall require compliance 
by the system with each contaminant level requirement with respect 
to which the variance was granted as expeditiously as practicable 
(as the State may reasonably determine). 

(B) A State which has primary enforcement responsibility for 
publ ic water systems may grant to one or more publ ic \1ater systems 
within its jurisdiction one or more variances from any provision of 
a national primary drinking ~vater regulation which requires the use 
of a specified treatment technique with respect to a contaminant if 
the public water system applying for the variance demonstrates to the 
satisfaction of the State that such treatment technique is not necessary 
to protect the health of persons because of the nature of the raw water 
source of such system. A variance granted under this subparagraph shall 
be conditioned on such monitoring and other requirements as the 
Administrator may prescribe. 

(C) Before a variance propcsed to be granted f)y a State under' 
subparagraph (A) or (B) may take effect, such State shall pl~ovide 
notice and opportunity for publ ic hearing on the Pt"oposed variance. A 
notice given prusuant to the preceding sentence illay covel~ the grant
ing of more than one variance and a hearing held pursuant to such 
notice shall include each of the variances covered by the notice. The 
State shall promptly notify the Administrator of all variances granted 
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by it. Such notification shall contain the reason for the variance 
(and in the case of a variance under subparagraph (A), the basis for 
the finding required by that subparagraph before the granting of the 
variance) and documentation of the need for the variance. 

(0) Each public water system's variance granted by a State under 
subparagraph (A) shall be conditioned by the State upon compliance 
by the public water system with the schedule prescribed by the State 
pursuant to that subparagraph. The requirements of each schedule 
prescribed by a State pursuant to that subparagraph shall be enforceable 
by the State under its laws. Any requirement of a schedule on which a 
variance granted under that subparagraph is conditioned may be enforced 
under section 1414 as if such requirement was part of a national pri
mary drinking water regulation. 

(E) Each schedule prescribed by a State pursuant to subparagraph 
(A) shall be deemed approved by the Administrator unless the variance 
for which it was prescribed is revoked by the Administrator under 
subparagraph (G) or the schedule is revised by the Administrator under 
such subparagraph. 

(F) Not later than 18 months after the effective date of the 
interim national primary drinking water regulations the Administrator 
shall complete a comprehensive review of the variances granted under 
subparagraph (A) (and schedules prescribed pursuant thereto) and under 
subparagraph (8) by the States during the one-year period beginning on 
such effective date. The Administrator shall conduct such subsequent 
reviews of variances and schedules as he deems necessary to carry out 
the purposes of this title, but each subsequent review shall be com
pleted within each 3-year period following the completion of the 
first review under this subparagraph. Before conducting any review under 
this subparagraph, the Administrator shall publish notice of the pro
posed review in the Federal Register. Such notice shall (i) provide 
information respecting the location of data and other information res
pecting the variances to be reviewed (including data and other in
formation concerning new scientific matters bearing on such variances), 
and (ii) advise of the opportunity to submit comments on the variances 
reviewed and on the need for continuing them. Upon completion of any 
such review, the Administrator shall publish in the Federal Register 
the results of his review together with findings responsive to comments 
submitted in connection with such review. 

(G)(i) If the Administrator finds that a State has, in a 
substantial number of instances, abused its discretion in granting 
vari~nces under subparagraph (A) or (B) or that in a substantial number 
of-~~ses the State has failed to prescribe schedules in accordance 
with subparagraph (A), the Administrator shall notify the State of his 
findings. In determining if a State has abused its discretion in grant
ing variances in a substantial number of instances, the Administrator 
shall consider the number of persons who are affected by the variances 
and if the requirements applicable to the granting of the variances were 
complied with. A notice under this clause shall -

(I) identify each public water system with respect to which the 
finding was made, . 

(II) specify the reasons for the finding, and 
(III) as appropriate, propose revocations of specific variances or 

propose revised schedules or other requirements for srecific public 
water sys tems granted vari ances, or boU1. 
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(ii) The Administrator shall provide reasonable notice and public 
hearing on the provisions of each notice given pursuant to clause (i) of 
this subparagraph. After a hearing on a notice pursuant to such 
clause, the Administrator shall (1) rescind the finding for which the 
notice was given and promptly notify the State of such rescission, or 
(II) promulgate (with such modifications as he deems appropriate) 
such variance revocations and revised schedules or other requirements 
proposed in such notice as he deems appropriate. Not later than 180 
days after the date a notice is given pursuant to clause (i) of this 
subparagraph. the Administrator shall complete the hearing on the 
notice and take the action required by the preceding sentence. 

(iii) If a State is notified under clause (i) of this subparagraph 
of a finding of the Administrator made with respect to a variance granted 
a public water system within that State or to a schedule or other 
requirement for a variance and if, before a revocation of such variance 
or a revision of such schedule or other requirement promulgated by 
the Administrator takes effect, the State takes corrective action with 
respect to such variance or schedule or other requirement, which the Admin
istrator shall rescind the application of his finding to that variance 
or schedule or other requirement. No variance revocation or revised 
schedule or other requirement may take effect before the expiration 
of 90 days following the date of the notice in which the revocation or 
revised schedule or other requirement was proposed. 

(2) If a State does not have primary enforcement responsibility 
for public water systems, the Administrator shall have the same authority 
to grant variances in such State as the State would have under paragraph 
(1) if it had primary enforcement responsibility. 

(3) The Administrator may grant a variance from any treatment 
technique requirement of a national primary drinking water regulation 
upon showing by any person that an alternative treatment technique not 
included in such requirement is at least as efficient in lowering the 
level of contaminant with respect to which such requirement was prescribed. 
A variance under this paragraph shall be conditioned on the use of the 
alternative treatment technique which is the basis of the variance. 

(b) Any sched~le or other requirement on which a variance granted 
under paragraph (1)(8) or (2) of subsection (a) is conditioned may be 
enforced under section 1414 as if such schedule or other requirement 
was part of a national primary drinking water regulation. 

(c) If an application for a variance under sU0section (a) is i:lade, 
the State receiving the application or the Administrator, as the C3se 
may be, shall act upon such application within a reasonable period 
(as determined under regulations prescribed by the Administrator) after 
the date of its submission. 

(d) For purposes of this section, the tenn 'treatll1ent technique 
requirement' means a requirement in a national pt~imat~y dr'inking VJater 
regulation which specifies for a contaminant (in accordance with section 
1401 (l)(C)(ii))each treatment technique known to the Administrator which 
leads to a reduction in the level of such contaminant sufficient to 
satisfy the requirements of section 14l2(b)(3). 

Exemptions 

Sec. 1416. (a) ;\ State \·!hich has pi~i:nat~y enfOt~ce!nent responsibility 
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may exempt any public water system within the State's jurisdiction 
from any requirement respecting a maximum contaminant level or any 
treatment technique requirement, or from both, of an applicable 
national primary drinking water regulation upon a finding that -

(1) due to compelling factors (which may include economic factors), 
the public water system is unable to comply with such contaminant 
level or treatment technique treatment. 

(2) the public water system was in operation on the effective date 
of such contaminant level or treatment technique requirement, and 

(3) the granting of the exemption will not result in an unreasonable 
risk to health. 

(b)(l) If a State grants a public water system an exemption 
under subsection (a), the State shall prescribe, within one year of the 
date the exemption is granted, a schedule for -

(A) compliance (including increments of progress) by the public 
water system with each contaminant level requirement and treatment 
technique requirement with respect to which the exemption was granted, and 
. (B) implementation by the public water system of such control mea

sures as the State may require for each contaminant, subject to such 
contaminant level requirement or treatment technique requirement, dur
ing the period ending on the date compliance with such requirement is 
required. 
Before a schedule prescribed by a State pursuant to this subsection 
may take effect, the State shall provide notice and opportunity for 
a public hearing on the schedule. A notice given pursuant to the 
preceding sentence may cover the prescribing of more than one such 
schedule and a hearing held pursuant to such notice shall include each 
of the schedules covered by the notice. 

(2)(A) A Schedule prescribed pursuant to this subsection for a 
public water system granted an exemption under subsection (a) shall 
require compliance by the system with each contaminant level and 
treatment technique requirement with respect to which the exemption 
was granted as expeditiously as practicable (as the State may reasonably 
determine) but (except as provided in subparagraph (B)) -

(i) in the case of an exemption granted with respect to a con
taminant level or treatment technique requirement prescribed by the 
interim national primary drinking water regulations promulgated under 
section 1412 (a), not later than January 1, 1981; and 

(ii) in the case of an exemption granted with respect to a con
taminant level or treatment technique requirement prescribed by revised 
national primary drinking water regulations, not later than seven 
years after the date such requirement takes effect. 

(B) Notwithstanding clauses (i) and (ii) of subparagraph (A) of 
this paragraph, the final date for compliance prescribed in a schedule 
prescribed pursuant to this subsection for an exemption granted for 
a public water system which (as detennined by the State granting the 
exemption) has entered into an enforceable agreement to become a part 
of a regional public water system shall -

(i) in the case of a schedule prescribed for an exemption granted 
with respect to a contaminant level or tY'eatment technique requirement 
prescribed by interim national primary JI~inkin~l \'Jater r~egulations, be 
not later than January 1, 1983; and 

(; i) in the case of a schedul e prescl~i bc:d for an exemption granted 
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with respect to a contaminant level or treatment technique require
ment prescribed by revised national primary drinking water regulations, 
be not later than nine years after such requirement takes effect. 

(3) Each public water system's exemption granted by a State 
under subsection (a) shall be conditioned by the State upon compliance 
by the public water system with the schedule prescribed by the State 
pursuant to this subsection. The requirements of each schedule pre
scribed by a State pursuant to this subsection shall be enforceable by 
the State under its laws. Any requirement of a schedule on which an 
exemption granted under this section is conditioned may be enforced 
under section 1414 as if such requirement was part of a national pri
mary drinking water regulation. 

(4) Each schedule prescribed by a State pursuant to this sub-
section shall be deemed approved by the Administrator unless the exemption 
for which it was prescribed is revoked by the Administrator under sub
section (d)(2) or the schedule is revised by the Administrator under 
such subsection. 

(c) Each State which grants an exemption under subsection (a) 
shall promptly notify the Administrator of the granting of such exemp
tion. Such notification shall contain the reasons for the exemption 
(including the basis for the finding required by subsection (a)(3) 
before the exemption may be granted) and dOCument the need for the 
exemption. 

(d)(l) Not later than 18 months after the effective date of the 
i,nterim national primary drinking water regulations the Administrator 
shall complete a comprehensive review of the exemptions granted 
(and schedules prescribed pursuant thereto) by the States during the 
one-year period beginning on such effective date. The Administrator 
shall conduct such subsequent reviews of exemption~ and schedules as 
he deems necessary to carry out the purposes of this title, but each 
subsequent review shall be completed within each 3-year period following 
the completion of the first review under this subparagraph. Before 
conducting any review under this subparagraph, the Administrator shall 
publish notice of the proposed review in the Federal Register. Such 
notice shall (A) provide information respecting the location of data 
and other information respecting the exemptions to be reviewed (includ
ing data and other information concerning new scientific matters 
bearing on such exemptions), and (B) advise of the opportunity to 
submit comments on the exemptions reviewed and on the need for con
tinuing them. Upon completion of any such review, the Administrator 
shall publish in the Federal Register the results of his review 
together with finding responsive to comments submitted in connection 
with such review. 

(2)(A) If the Administrator finds that a State has, in a sub
stantial number of instances, abused its discretion in granting ex
emptions under subsection (a) or failed to prescribe schedules in 
accordance with subsection (b), the Administrator shall notify the State 
of his finding. In determining if a State has abused its discretion 
in granting exemptions in a substantial number of instances, the 
Adm; n is tra tor sha 11 cons i der the number 0 f pe}~sons who a re a ff ec ted 
by the exemptions and if the t~equirements appl icable to the granting 
of the exemptions were complied with. A notice under this subparagraph 
sha 11 -
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(i) identify each exempt public water system with respect 
to which the finding was made, 

(ii) specify the reasons for the finding, and 
(iii) as appropriate, propose revocations of specific exemptions 

or propose revised schedules for specific exempt public water systems, 
or both. 

(8) The Administrator shall provide reasonable notice and public 
hearing on the provisions of each notice given pursuant to subparagraph 
(A). After a hearing on a notice pursuant to subparagraph (A), the 
Administrator shall (i) rescind the finding for whish the notice 
was given and promptly notify the State of such rescission, or (ii) pro
mulgate (with such modifications as he deems appropriate) such exemp
tion revocations and revised schedules proposed in such notice as he 
deems appropriate. Not later than 180 days after the date a notice is 
given pursuant to subparagraph (A), the Administrator shall complete 
the hearing on the notice and take the action required by the preceding 
sentence. 

(C) If a State is notified under subparagraph (A) of a finding 
of the Administrator made with respect to an exemption granted a public 
water system within that State or to a schedule prescribed pursuant 
to such an exemption and if before a revocation of such exemption or a 
revision of such schedule promulgated by the Administrator takes effect 
the State takes corrective action with respect to such exemption or 
schedule which the Administrator determines makes his finding inappli
cable to such exemption or schedule, the Administrator shall rescind 
the application of his finding to that exemption or schedule. No 
exemption revocation or revised schedule may take effect before the 
expiration of 90 days following the date of the notice in which the 
revocation or revised schedule was proposed. 

(e) For purposes of this section, the term 'treatment technique 
requirement' means a requirement in a national primary drinking water 
regulation which specifies for a contaminant (in accordance with 
section 1401 (l )(C)(ii))each treatment technique known to the Admin
istrator which leads to a reduction in the level of such contaminant 
sufficient to satisfy the requirement of section 1412 (b)(3). 

(f) If a State does not have primary enforcement responsibility 
for public water systems, the Administrator shall have the same author
ity to exempt public water systems in such State from maximum contami
nant level requirements and treatment technique requirements under the 
same manner and conditions as the State would-be authorized to grant ~x
empt ions under th is sect ion if it had primary enforcement respons i bill ty . 

(g) If an application for an exemption under this section is 
made, the State receiving the application or the Administrator, as the 
case may be, shall act upon such application within a reasonable period 
(as determined under regulations prescribed by the Administrator) after 
the date of its submission. 

Part C - Protection of Underground 
Sources of Drinking Water 

Regulations for State Programs 

Sec. 1421. (a)(l) The Administrator shall publ ish proposed regula
tions for State undergr'ound injection control ~)rogra!1ls within 180 days 
after the date of enactment of this title. \~ithin 180 days after 

E-292 
S581 



publication of such proposed regulations, he shall promulgate such 
regulations with such modifications as he deems appropriate. Any 
regulation under this subsection may be amended from time to time. 

«2) Any regulation under this section shall be proposed and 
promulgated in accordance with section 553 of title 5, United States 
Code (relating to rulemaking), except that the Administrator shall 
provide opportunity for public hearing prior to promulgation of such 
regulations. In proposing and promulgating regulations under this 
section, the Administrator shall consult with the Secretary, the National 
Drinking Water Advisory Council, and other appropri3te Federal entities 
and with interested State entities. 

(b)(l) Regulations under subsection (a) for State underground 
injection programs shall contain minimum requirements for effective 
programs to prevent underground injection which endangers drinking 
water sources within the meaning of subsection (d)(2). Such regulations 
shall require that a State program, in order to be approved under 
section 1422 -

(A) shall prohibit, effective three years after the date of the 
enactment of this title, any underground injection in such State 
which is not authorized by a permit issued by the State (except that the 
regulations may permit a State to authorize underground injection by 
ru 1 e); 

(B) shall require (i) in the case of a program which provides 
for authorization of underground injection by permit, that the ap
plicant for the permit to inject must satisfy the State that the 
underground injection will not endanger drinking water sources, and 
(ii) in the case of a program which provides for such an authorization 
by rule, that no rule may be promulgated which authorizes any under
ground injection which endangers drinking water sources; 

(C) shall include inspection, monitoring, recordkeeping, and 
reporting requirements; and 

(D) shall apply (i) as prescl'ibed by section 1447 (b), to under
ground injections by Federal agencies, and (ii) to underground injections 
by any other person whether or not occurring on property owned or 
leased by the United States. 

(2) Regulations of the Administrator under this section for State 
underground injection control programs may not prescribe requirements 
which interfere with or impede -

(A) the underground injection of brine or other fluids which are 
brought to the surface in connection with oil or natural gas production, or 

(B) any underground injection for the secondary or tertiary recovery 
of oil or natural gas, 
unless such requirements are essential to assure that underground sources 
of drinking water will not be endangered by such injection. 

(3)(A) The regulations of the Administrator under this section 
shall permit or provide for consideration of varying geologic, hydo
logical, or historical conditions in different States and in different 
areas within a State. 

(B){i) In prescribing regulations under this section the Adminis
trator shall, to the extent feasible .. avoid promulgation of t"equirements 
which would unnecessarily disrupt State under'gt~ound injection control 
programs which are in effect and being en rced in a substantial number 
of States. 

(ii) For the puq)ose of this subparaijl~a ~ ,) t'ecJulation prescr-ibed 
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by the Administrator under this section shall be deemed to disrupt a 
State underground injection control program only if it would be 
infeasible to comply with both such regulation and the State under
ground injection control program. 

(iii) For the purpose of this subparagraph, a regulation prescribed 
by the Administrator under this section shall be deemed unnecessary 
only if, without such regulation, underground sources of drinking water 
will not endangered by any underground injection. 

(C) Nothing in this section shall be construed to alter or 
affect the duty to assure that underground sources of drinking water 
will not be endangered by any underground injection. 

(c)(l) The Administrator may, upon application of the Governor 
of a State which authorizes underground injection by means of permits, 
authorize such State to issue (without regard to subsection (b)(l )(8) 
(i) temporary permits for underground injection which may be effective 
until the expiration of four years after the date of enactment of this 
title, if -

(A) the Administrator find~ that the State has demonstrated that 
it is unable and could not reasonably have been able to process all 
permit applications within the time available; 

(8) the Administrator determines the adverse effect on the environ
ment of such temporary permi ts is not um'/arranted; 

(C) such temporary permits will be issued only with respect to 
injectionwells in operation on the date on which such State's permit 
program approved under this part first takes effect and for which 
there was inadequate time to process its permit application; and 

(0) the Administrator determines the temporary permits require 
the use of adequqte safeguards established by rules adopted by him. 

(2) The Administrator may, upon application of the Governor of a 
State which authorizes underground injection by means of permits, 
authorize such State to issue (without regard to subsection (b)(l )(8) 
(i)),but after reasonable notice and public hearing, one or more temporary 
permits each of which is applicable to a particular injection well and 
to the underground injection of a particular fluid and which may be 
effective until the expiration of four years after the date of enact-
ment of this title, if the State finds, on the record of such hearing -

(A) that technology (or other means) to permit safe injection of 
the fluid in accordance with the applicable underground injection con
trol program is not generally available (taking costs into consideration); 

(8) that injection of the fluid would be less harmful to health 
than the use of other available means of disposing of waste or produc-
ing the desired product; and 

(C) that available technology or other means have been employed 
(and will be employed) to reduce the volume and toxicity of the fluid 
and to minimize the potentially adverse effect of the injection on the 
public health. 

(d) For purposes or this part: 
(l) The term 'underground injection' means the subsurface 

emplacement of fluids by well injection. 
(2) Underground injection endangers drinking watet~ sources if 

such injection may resul t in thE: presence in underground vlater \vhich 
supplies or can reasonably be expected to supply any public water system 
of any contaminant, and if the presence of such contaminant may result 
in such system's not complyin~l with any national p}~il1lat'Y drinking water 
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regulation or may otherwise adversely affect the health of per
sons. 
State Primary Enforcement Responsibility 

Sec. 1422. (a) Wi th in 180 days a fter the da te of enactment 
of this title, the Administrator shall list in the Federal Regis
ter each State for which in his judgment a State underground in
jection control program may be necessary to assure that underground 
injection will not endanger drinking water sources. Such list may 
be amended from time to time. 

(b)(l )(A) Each State listed under subsection (a) shall within 
270 days after the date of promulgation of any regulation under 
section 1421 (or, if later, within 270 days after such State is first 
1 isted under subsection (a)) submit to the Administrator an appl ica
tion which contains a showing satisfactory to the Administrator that 
the State -

(i) has adopted after reasonable notice and public hearings, and 
will implement, an underground injection control program which meets 
the requirements of regulations in effect under section 1421; and 

(ii) will keep such records and make such report with respect 
to its activities under its underground injection control program 
as the Administrator may require by regulation. 

The Administrator may, for good cause, extend the date for 
submission of an application by any State under this subparagraph for 
a period not to exceed an additional 270 days. 

(B) Within 270 days of any amendment of a regulation under 
section 1421 revising or adding any requirement respecting State 
underground injection control programs, each State listed under sub
section (a) shall submit (in such form and manner as the Adminis
trator may require) a notice to the Administrator containing a show
ing satisfactory to him that the State underground injection control 
program meets the revised or added requirement. 

(2) Within ninety days after the State's application under para
graph (l)(A) or notice under paragraph (l)(B) and after reasonable 
opportunity for presentation of views, the Administrator shall by 
rule either approve, disapprove, or approve in part and disapprove 
in part, the State's underground injection control program. 

(3) If the Administrator approves the State's program under 
paragraph (2), the State shall have primary enforcement responsibi-
lity for underground water sources until such time as the Administra
tor determines, by rule, that such State no longer meets the re
quirements of clause (i) or (ii) of paragraph (1 )(A) of this subsection. 

(4) Before promu1gating any rule under paragraph (2) or (3) of 
this subsection, the Administrator shall provide opportunity for public 
hearing respecting such rule. 

(c) If the Administrator disapproves a State's program (or part 
thereof) under subsection (b)(2), if the Administrator determines under 
subsection (b)(3), that a State no longer meets the requirements of 
clause (i) or (ii) of subsection (b)(l)(A), or if a State fails to 
submit an application or notice before the date of expiration of the 
period specified in subsection (b)(l), the Adlllinistratot~ shall by 
regulation within 90 days after the date of such disapproval, det2t':'~i
nation, or expiration (JS the case may be) prescribe (and may fl'om ti '~e 
to time by regulation n;vise) J pt~09ra!l1 applicable to such State 
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meeting the requirements of section 1421 (b). Such program may not 
include requirements which interfere with or impede -

(1) the underground injection of brine or other fluids which are 
brought to the surface in connection with oil or natural gas produc
tion, or 

(2) any underground injection for the secondary or tertiary 
recovery of oil or natural gas, 
unless such requirements are essential to assure that underground 
sources of drinking water will not be endangered by such injection. 
Such program shall apply in such State to the extent that a program 
adopted by such State which the Administrator determines meets such 
requirements is not in effect. Before promulgating any regulation 
under this section, the Administrator shall provide opportunity for 
public hearing respecting such regulation. 

(d) For purposes of this title, the term 'applicable underground 
injection control program' with respect to a State means the program 
(or most recent amendment thereof) (1) which has been adopted by the 
State and which has been approved under subsection (b), or (2) which 
has been prescribed by the Administrator under sub~ection (c). 

Failure of State to Assure Enforcement of Program 

Sec. 1423. (a)(l) Whenever the Administrator finds during a period 
during which a State has primary enforcement responsibility for under
ground water sources (within the meaning of section 1422 (b)(3)) that 
any person who is subj eC.t to a requ i rement of an app 1 i cab 1 e underground 
injection control program in such State is violating such requirement, 
he shall so notify the State and the person violating such requirement. 
If the Administrator finds such failure to comply extends beyond the 
thi rti eth day after the date of such not ice, he sha 11 give pub 1 i c 
notice of such finding and request the State to report within 15 days 
after the date of such public notice as to the steps being taken to 
bring such person into compliance with such requirement (including 
reasons for anticipated steps tc be taken to bring such person into 
compliance with such requirement and for any failure to take steps to 
bring such person into compliance with such requirement). If-

(A) such failure to comply extends beyond the sixtieth day after 
the date of the notice given pursuant to the first sentence of this 
paragraph, and 

(B) (i) the State fails to submit the report requested by the Ad
ministrator within the time period prescribed by the preceding sen
tence, or 

(ii) the State submits such report within such period but the 
Administrator, after considering the report, deter~ines that by 
failing to take necessary steps to bring such person into compliance 
by such sixtieth day the State abused its discretion in carrying out 
primary enforcement responsibility for underground water sources, 
the Administrator may commence a civil action under subsection (b)(l). 

(2) Whenever the Administrator finds during a period during which 
a State does not have primary enforcement responsibility for under
ground water sources that any person subject to any requirement of 
any applicable underground injection control program in such State is 
violating such requirement, he may commence a civil action under 
subsection (b)(l). 
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(b)(l) When authorized by subsection (a), the Administrator 
may bring a civil action under this paragraph in the appropriate 
United States district court to require compliance with any require
ment of an applicable underground injection control program. The 
court may enter such judgment as protection of public health may 
require,including, in the case of an action brought against a person 
who violates an applicable requirement of an underground injection 
control program and who is located in a State which has primary 
enforcement responsibility for underground water sources, the inlposition 
of a civil penalty of not to exceed $5,000 for each day such person 
violates such requirement after the expiration of 60 days after re
ceiving notice under subsection (a)(l). 

(2) Any person who violates any requirement of an applicable 
underground injection control program to which he is subject during 
any period for which the State does not have primary enforcement 
responsibility for underground water sources (A) shall be subject to 
a civil penalty of not more than $5,000 for each day of such violation, 
or (B) if such violation is willful, such person may, in lieu of the 
civil penalty authorized by clause (B), be fined not mOr~e than $10,000 
for each day of such violation. 

(c) Nothing in this title shall diminish any authority of a State 
or political subdivision to adopt or enforce any law or regulation 
respecting underground injection but no such law or regulation shall 
relieve any person of any requirement otherwise applicable under this 
title. 

Interim Regulation of Underground Injections 

Sec. 1424. (a)(l) Any person may petition the Administrator to 
have an area of a State (or States) designated as an area in which 
no new underground injection well may be operated during the period 
beginning on the date of the designation and ending on the date on 
which the applicable underground injection control program covering 
such area takes effect unless a permit for the operation of such well 
has been issued by the Administrator under subsection (b). The Admin
istrator may so designate an area within a State if he finds that 
the area has one acquifer which is the sale or principal drinking 
water source for the area and which, if contaminated, would create a 
significant hazard to public health. 

(2) Upon receipt of a petition under paragraph (1) of this 
subsection, the Administrator shall publish it in the Federal Register 
and shall provide an opportunity to interested persons to submit 
written data, views, or arguments thereon. Not later than the 30th 
day following the date of the publication of a petition under this 
paragraph in the Federal Register, the Administrator shall either make 
the designation for which the petition is submitted or deny the petition. 

(b)(l) During the period beginning on the date an area is designated 
under subsect i on (a) and end i ng on the da te the app 1 i ca b 1 e u nde rgt'ou nd 
injection control program covering such area takes effect. no new under
ground injection well may be oper'ated in such area unless the Ad:'lin
istrator has issued a permit for such operation. 

(2) Any person may petition the Administrator for the issuance 
of a permi t for the opera t i on of such a \ve 11 in such a n a rea. fl. 
petition submitted under this para9raph shall be submitted in such manner 
and contain such information (1:; the AdministratOr' Illay f~equife by 
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regulati(~. U~on recei~t of such a petition. the Administrator shall 
publish it in the Fedet'al Re~lister. The t"'dministrator shall give 
notice ot any proceedin9 on a petition dnd shall provide opportunity 
for agency hearing. The Administrator shall act upon such petition on 
the recorj of any hearing held pursuant to the preceding sentence re
specting ;uch pPtition. ~.Jithinl20 days of the publication in the Fed
eral Register of a petition submitted under this pal'agraph, the Ad
ministrator shall cithet' issue the perlllit fo!' which the petition \'JdS 
subm; t ted or sha 11 deny i ts issuance. 

(3) fhe Administrator may issue a pennit for the operation of 

a new underground injection \ve11 in an at'ca designated under subsec
tion (a) only if he finds that the operation of such well will not 
cause corltamination of the aquifer of such area so as to create d 
signifiC2nt hazard to publ ic hea 1 tho The l\dministrator may condi lion 
the issue-nce of such a permit upon the use of such control meaSUi'es 
in connection with the Opet'ation of such well ~ for I:/hich the penni t 
is to be issued, as he deems necessary to assur'e that the operation 
of the WE: 1 1 wi 11 not contaminate the aquifet~ of the designated al':::J 
in which the we": 1 is located so as to cr-eate d significant halard to 
public health. 

(c) Any person who operates a new under~:Jl~ound injection \'Jel i in 
violatior of subsection (b)(l) shall be subject to a civil penalty 
of not mere than Sb,OOO fOt' each day in \'Jhich such violation OCCtn~S .. 
or (2) if such violdtion is willful, such per'son may, in lieu of the 
civil penalty author'ized by.clause (1), be fined not more than Siu. 
for each day in which such violation occurs. If the Administt\lt9 1' 

has reason to believe that tiny pel~son is violatin9 or will violatt~ 
subsection (b), he may petition the United States district COUy't t.O 
issue a ~elllporat'Y restraining order or~ injunction (illcludin~l iJ man
datory injunction) to enforce such subsection. 

(d) For purposes of this section, the term I new underground injec
tion well I means an underground injection well who~e operation \'135 

not approved by appropriate State and Federal agencies before the date 
of the enactment of this title. 

(e) If the Administrator determines, on his own initiative ()t~ 
upon petition, that an area has an acquifer which is the sole or 
principal drinking v/ater source for the area and \'1hich, if contarlinated, 
would create a significant hazard to public health, he shall publish 
notice of that determination in the Federal Register. After the ;)Llb-
lication of any such notice, no commitment for Federal financial 
assistance (through a grant, contract, loan guarantee, or otherwise) 
may be entered into for any project which the Administrator detet~mines 
may contaminate such acquifer through a recharge zone so as to create 
a significant hazard to public health, but a commitment for Fede,~al 
financial assistance may, if authorized under another provision o~ lJw, 
be entered into to plan or design the project to assure that it will 
not so contaminate the acquifer. 

Part 0 - Emergency Powers 
Emergency PovJers 

Sec. 1431. (a) Notwithstanding dny other rWOV1S10n of this titie. 
the Admi listrator, upon receipt of information that a contaminant 
which is present in or is likely to enter' a ;"lublic \'1ater system mtly 
present 1n imminent and substJntial endanger'!'lt!nt to the heal til of pe}~sons, 
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and that appropriate State and local authorities have not acted to 
protect the health of such persons, may take such actions as he may 
deem necessary in order to protect the health of such persons. To 
the extent he determines it to be practicable in light of such im
minent endangerment, he shall consult with the State and local author
ities in order to confirm the correctness of the information on which 
action proposed to be taken under this subsection is based and to 
ascertain the action which such authorities are or will be taking. 
The action which the Administrator may take may include (but shall not 
be 1 imited to) (1) issuing such orders as may be necessary to protect 
the health of persons who are or may be users of such system (includ-
ing travelers), and (2) commencing a civil action for appropriate relief~ 
including a restraining order or permanent or temporary injunction. 

(b) Any person who willfully violates or fails or refuses to 
comply with any order issued by the Administrator under subsection (a) 
(1) may, in an action brought in the appropriate United States district 
court to enforce such order, be fined not more than $5,000 for each 
day in which such violation occurs or failure to comply continues. 

Part E - General Provisions 

Assurance of Availability of Adequate Supplies of Chemicals Necessary 
For Treatment of Water 

Sec. 1441. (a) If any person who uses chlorine, activated carbon, 
lime, ammonia, soda ash, potassium perrnanganate, caustic soda, or other 
chemical or substance for the purpose of treating water in any public 
water system or in any public treatment works determines that the 
amount of such chemical or substance necessary to effectively treat 
such water is not reasonably available to him or will not be so avail
able to him when required for the effective treatment of such water, 
such person may apply to the Administrator for a certification (herein
after in this section referred to as a 'certification of need') that 
the amount of such chemical or substance which such person requires to 
effectively treat such water is not reasonably available to him or 
will not be so available when required for the effective treatment of 
such water. 

(b)(l) An application for a certification of need shall be in 
such form and submitted in such manner as the Administrator may re
quire and shall (A) specify the persons the applicant determines are 
able to provide the chemical or substance with respect to which the 
application is submitted, (B) specify the persons from whom the appli
cant has sought such chemical or substance, and (C) contain such other 
information as the Administrator may require. 

(2) Upon receipt of an application under this section, the Admin
istrator shall (A) publish in the Federal Register a notice of the 
receipt of the application and a brief summary of it, (B) notify in 
writing each person whom the President or his delegate (after con
sultation with the Administrator) determines could be made subject to 
an order required to be issued upon the issuance Of the certification 
of need applied for in such application, and (C) provide an oppor
tunity for the submission of written comnents on such application. The 
requirements of the preceding sentence of this paragraph shall not 
apply when the Administrator for good cause finds (and incorporates the 
finding with a brief statement of reasons therefor in the order issued) 
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that waiver of such requirements is necessary in order to protect 
the public health. 

(3) Within 30 days after -
(A) the date a notice is published under paragraph (2) in the 

Federal Register with respect to an application submitted under this 
section for the issuance of a certification of need, or 

(B) the date on which such application is received if as authorized 
by the second sentence of such paragraph no notice is published with 
respect to such application, the Administrator shall take action 
either to issue or deny the issuance of a certification of need. 

(c)(l) If the Administrator finds that the amocnt of a chemical 
or substance necessary for an applicant under an application submitted 
under this section to effectively treat water in a public water 
system or in a public treatment works is not reasonably available to 
the applicant or will not be so available to him when required for 
the effective treatment of such water, the Administrator shall issue 
a certification of need. Not later than seven days following the is
suance of such certification, the President or his delegate shall issue 
an order requiring the provision to such person of such amounts of 
such chemical or substance as the Administrator deems necessary in 
the certification of need issued for such person. Such order shall 
apply to such manufacturers, producers, processors, distributors, and 
repackagers of such chemical or substance as the P~esident or his 
delegate deems necessary and appropriate, except that such order may 
not apply to any manufacturer, producer, or processor of such chemical 
or substance who manufactures, produces, or processes (as the case may 
be) such chemical or substance solely for its own use. Persons sub
ject to an order issued under this section shall be given a reasonable 
opportunity to consult with the President or his delegate with 
respect to the implementation of the order. 

(2) Orders which are to be issued under paragraph (1) to manu
facturers, producers, and processors of a chemical or substance shall 
be equitably appq.rtioned, as far as practicable, among all manu
facturers, producers, and processors of such chemical or substance; and 
orders which are to be issued under paragraph (1) to distributors and 
repackagers of a chemical or substance shall be equitably apportioned, 
as far as practicable, among all distributors and repackagers of such 
chemical or substance. In apportioning orders issued under paragraph 
(1) to manufacturers, producers, processors, distributors, and re
packagers of chlorine, the President or his delegate shall, in 
carrying out the requirements of the preceding sentence, consider -

(A) the geographical relationships and established commercial re
lationships between such manufacturers, producers, processors, dis
tributors, and repackagers and the persons for whom the orders are issued; 

(B) in the case of orders to be issued to producers of chlorine, 
the (i) amount of chlorine historically supplied by each such produ
cer to treat water in public water systems and public treatment works, 
and (ii) share of each such producer of the total annual production of 
chlorine in the United States; and 

(C) such other factors as the President or his delegate may deter
mine are relevant to the apportionment of ordet~s in acconjance \..Jith the 
requirements of the preceding sentence. 
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(3) Subject to subsection (f), any person for whom a certifi
cation of need has been issued under this subsection may upon the 
expiration of the order issued under paragraph (1) upon such certifica
tion apply under this section for additional certifications. 

(d) There shall be available as a defense to any action brought 
for breach of contract in a Federal or State court arising out of 
delay or failure to provide, sell, or offer for sale or exchange a 
chemical or substance subject to an order issued pursuant to subsection 
(c)(l), that such delay or failure was caused solely by compliance 
with such order. 

(e)(l) Whoever knowingly fails to comply with any order issued 
pursuant to subsection (c)(l) shall be fined not more than $5,000 
for each such failure to comply. 

(2) Whoever fails to comply with any order issued pursuant to sub
section (c)(l) shall be subject to a civil penalty of not more than 
$2,500 for each such failure to comply. 

(3) Whenever the Administrator or the President or his delegate 
has reason to believe that any person is violating or vii 1 1 violate 
any order issued pursuant to subsection (c)(l), he may petition a 
United States district court to issue a temporary restraining order 
or preliminary or permanent injunction (including a mandatory injunction, 
to enforce the provision of such order. 

(f) No certification of need or order issued under this section 
may remain in effect -

(1) for more than one year, or 
(2) after September 30, 1982, whichever occurs first. 

(1441 (f) (2) amended by PL 96-63, September 6, 1979) 

Research, Technical Assistance, Information 
Training of Personnel 

Sec. 1442. (a)(l) The Administrator may conduct research, studies, 
and demonstrations relating to the causes, diagnosis, treatment, con
trol, and prevention of physicai and mental diseases and other im
pairments of man resulting directly or indirectly from contaminants in 
water, or to the provision of a dependably safe supply of drinking water, 
including -

(A) improved methods (i) to identify and measure the existence of 
contaminants in drinking water (including methods which may be used 
by State and local health and water officials), and (ii) to identify 
the source of such contaminants; 

(B) improved methods to identify and measure the health effects of 
contaminants in drinking water; 

(C) new methods of treating raw water to prepare it for drinking, 
so as to improve the efficiency of water treatment and to remove con
taminants from water; 

(0) improved methods for providing a dependably safe supply of 
drinking water, including improvements in vJater purification and dis
tribution, and methods of assessing the health related hazards of 
drinking water; and 

(E) improved methods of protecting underground \vater sources of 
public water systems from contamination. 

(2)(A) The Adrninistrdtor shall, to the maximum extent feasible, 
provide technical assistance to the States and 1l1unicipalities in the 
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establishment and administration of public water system supervision 
programs (as defined in section 1443 (c)(l )). 

(8) The administrator is authorized to provide technical assis
tanct and to make grants to States, or publicly owned water systems 
to assist in responding to and alleviating any emergency situation 
affecting public water systems (including sources of water for such 
systems) which the Administrator determines to present substantial 
danger to the public health. Grants provided under this sub
paragraph shall be used only to support those actions which (i) are 
necessary for preventing, limiting or mitigating danger to the public 
health in such emergency sitaution and (ii) would not, in the judgment 
of the Administrator, be taken without such emergency assistance. The 
Administrator may carry out the program authorized under this sub
paragraph as part of, and in accordance with the terms and condi-
tions of, any other program of assistance for environmental emergencies 
which the Administrator is authorized to carry out under any other 
provision of law. No limitation on appropriations for any such other 
program shall apply to amounts appropriated under thi~ subparagraph. 

(3)(A) The Administrator shall conduct studies, and make periodic 
reports to Congress, on the costs of carrying out regulations pre
scribed under section 1412. 

(8) Not later than eighteen months after the date of enactment of 
this subparagraph, the Administrator shall submit a report to Congress 
which identifies and analyzes -

(i) the anticipated costs of compliance with interim and revised 
national primary drinking water regulations and the anticipated 
costs to States and units of local governments in implementing 
such regulations; 

(ii) alternative methods of (including alternative treatment 
techniques for) compliance with such regulations; 

(iii) methods of paying the costs of compliance by public water 
systems with national primary drinking water regulations, including 
user charges, State or local taxes or subsidies, Federal grants (includ
ing planning or construction grants, or both), loans, and loan guar
antees, and other methods of assisting in paying the costs of such 
compliance; 

(iv) the advantages and disadvantages of each of the methods 
referred to in clauses (ii) and (iii); 

(v) the sources of revenue presently available (and projected to 
be available) to public water systems to meet current and future ex
penses; and 

(vi) the costs of drinking water paid by residential and indus
trial consumers in a sample of large, medium, and small public water 
systems and of individually owned wells, and the reasons for any 
differences in such costs. 

The report required by this subparagraph shall identify and analyze 
the items required in clauses (i) through (v) separately with respect 
to public water systems serving small communities. The report required 
by this subparagraph shall include such recommendations as the Ad
ministrator deems appropriate. 

(4) The Administrator shall conduct a survey and study of -
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(A) disposal of waste (including residential waste) which may 
endanger underground water which supplies, or can reasonably be 
expected to supply any public water systems, and 

(B) means of control of such waste disposal. Not later than 
one year after the date of enactment of this title, he shall transmit 
to the Congress the results of such survey and study, together with 
such recommendations as he deems appropriate. 

(5) The Administrator shall carry out a study of methods of 
underground injection which do not result in the degradation of under
ground drinking water sources. 

(6) The Administrator shall carry out a study of methods of 
preventing, detecting, and dealing with surface spills of con
taminants which may degrade underground water sources for public 
water systems. 

(7) The Administrator shall carry out a study of virus contamina-
tion of drinking water sources and means of control of such contamination. 

(3) The'Administrator shall carry out a study of the nature and 
extent of the impact on underground water which supplies or can reason
ably be expected to supply public water systems of (A) abandoned in
jection or extraction wells; (B) intensive application of pesticides 
and fertilizers in underground water recharge areas; and (C) ponds, 
pools, lagoons, pits, or other surface disposal of contaminants in 
underground water recharge areas. 

(9) The Administrator shall conduct a comprehensive study of 
public water supplies and drinking water sources to determine the 
nature, extent, sources of and means of control of contamination by 
chemicals or other substances suspected of being carcinogenic. Not 
later than six months after the date of enactment of this title, he 
shall transmit to the Congress the initial results of such study, to
gether with such recommendations for further review and corrective 
action as he deems appropriate. 

(10) The Administrator shall carry out a study of the reaction of 
chlorine and humic acids and the effects of the contaminants which 
result from such reaction on public health and on the safety of drink
ing water, including any carcinogenic effect. 

(11) The Administrator shall carry out a study of polychlori-
nated biphenyl contamination of caSual or potential sources of drink
ing water, contamination of such sources by other substances known 
or suspected to be harmful to public he3lth, the effects of such 
contamination, and means of removing, treating, or otherwise controlling 
such contamination. To assist in carrying out this paragraph, the 
Administrator is authorized to make grants to public agencies and 
private nonprofit institutions. 

(b) In carrying out this title, the Administrator is authorized to -
(1) collect and make available information pertaining to research, 

investigations, and demonstrations with respect to providing a depend
ably safe supply of drinking water together vJith appropriate recom
mendations in connection therewith; 

(2) make available research facilities of the Agency to appropriate 
public authorities, institutions, and individuals engaged in studies 
and research relating to the purposes of this title; 

(3) make grants to, and enter into contracts wich, any public 
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agency, educational institution, and any other organization, in 
accordance with procedures prescribed by the Administrator, under which 
he may pay all or a part of the costs (as may be determined by the 
Administrator) of any project or activity which is designed -

(A) to develop, expand, or carry out a program twhich may combine 
training education and employment) for training persons for occupations 
involving the public health aspects of providing safe drinking water; 

(B) to train inspectors and supervisory personnel to train or 
supervise persons in occupations involving the public health aspects 
of providing safe drinking water; or 

(C) to develop and expand the capability of programs of States and 
municipalities to carry out the purposes of this title (other than 
by carrying out State programs of public water system supervision 
or underground water source protection (as defined in section l443(C))). 

(c) Not later than eitgteen months after the date of enactment 
of this subsection, the Administrator shall submit a report to Congress 
on the present and projected future availability of an adequate and 
dependable supply of safe drinking Hater to meet present and projected 
future need. Such report shall include an analysis of the future demand 
for drinking water and other competing uses of water, the avail-
ability and use of methods to conserve water or reduce demand, the 
adequacy of present measures to assure adequate and dependable supplies 
of safe drinking water, and the problems (financial, legal, or other) 
which need to be resolved in order to assure the availability of such 
supplies for the future. Existing information and data compiled 
by the National Water Commission and others shall be utilized to 
the extent possible. 

(d) The Administrator shall -
(1) provide training for, and make grants for training (including 

postgraduate training) of (A) personnel of State agencies which have 
primary enforcement responsibility and of agencies or units of local 
government to which enforcement responsibilities have been delegated 
by the State, and (B) personnel who manage or opera te pub 1 i c wa tet' 
systems, and 

(2) make grants for postgraduate training of individuals (including 
grants to education institutions for traineeships) for the purposes 
of qualifying such individuals to work as personnel referred to in 
paragraph (1). 

Reasonable fees may be charged for training provided under para
graph (l)(B) to persons other than personnel of State or local agencies 
but such training shall be provided to personnel of State or local 
agencies without charge. 

(e) There are authorized to be appropriated to carry out the pro
visions of this section other than subsection (a)(2)(B) and provisions 
relating to research $15,000,000 for the fiscal year ending June 30, 
1975; $25,000,000 for the fiscal year ending June 30, 1976; $35,000,000 
for the fiscal year ending June 30, 1977; $17,000,000 for each of the 
fiscal years 1978 and 1979; $21,405,000 for the fiscal year ending 
September 30, 1980; $30,000,000 for the fiscal year ending September 
30, 1981; and $35,000,000 for the fiscal year ending September 30, 
1982. There are. authorized to appropriated to carry out (a)(2)(B) 
$8,000,000 for each of the fiscal years 1973 thro~gh 1982. 
(1442(e) amended by PL 96-63, September 6~ 1979) 
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Grants for State Programs 
Sec. 1443 (a}(l) For allotments made pursuant to paragraph (4), 

the Administrator may make grants to States to carry out public water 
system supervision programs. 

(2) No grant may be made under paragraph (1) unless an applica
tion therefor has been subln; tted to the Admi n i strator in such form 
and manner as he may require. The Administrator may not approve an 
application of a State for its first grant under paragraph (1) 
unless he determines that the State -

(A) has established or will establish within one year from 
the date of such grant a public water system supervision program, 
and 

(8) will, within that one year, assume primary enforcement res-
ponsibility for public water systems within the State. 
No grant may be made to a State under paragraph (1) for any period 
beginning more than one year after the date of the State's first grant 
unless the State has assumed and maintains primary enforcement respon-
sibility for public water systems within the State. . . 
No State shall receive less than 1 per centum of the annual approprlatlon 
for grants under paragraph (1): Provided, That the Administrator may, 
by regulation, reduce such percentage in accordance with the cri-
teria specified in this paragraph: And provided further, That such 
p~rcentage shall not apply to grants allotted to Guam, American Samoa, 
or the Virgin Islands~ 

(3) A grant under paragraph (1) shall be made to cover not more 
than 75 per centum of the grant recipient's costs (as deternlined under 
regulations of the Administrator) in carrying out, during the one-year 
period beginning on the date the grant is made, a public water system 
supervision program. 

(4) In each fiscal year the Administrator shall, in accordance with 
regulations, allot the sums appropriated for such year under paragraph 
(5) among the States on the basis of population, geographical area, num
ber of public water systems, and other relevant factors. To the extent 
the applicable appropriation permits, the allotment of a State for any 
fiscal year shall not be less than $50,000. 

(5) The prohibition contained in the last sentence of paragraph (2) 
may be waived by the Administrator with respect to a grant to a State 
through fiscal year 1979 but such prohibition may only be waived if, 
in the judgment of the Administrator -

(A) the State is making a diligent effort to assume and maintain 
primary enforcement responsibility for public water systems within the 
State; 

(8) the State has made significant progress towdrd assuming and main
taining such primary enforcement responsibility~ and 

(C) there is reason to believe the State will assume such primary 
enforcement responsibility by October 1, 1979. 
The amount of any grant awarded for the fiscal years 1978 and 1979 pur
suant to a waiver under this paragraph may not exceed 75 per centum of 
the allotment which the State would have received for such fiscal year 
if it had assumed and maintained such primary enforcement responsibil ity. 
The remaining 25 per centum of the amount allotted to such State for 
such fiscal year shall be retained by the Administrator, and the .Adnin
istrator may award such amount to such State at such time as the State 
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assumes such responsibility before the beginning of fiscal year 1980. 
At the beginning of each fiscal years 1979 and 1980 the amounts re
tained by the Administrator for any preceding fiscal year and not 
awarded by the beginning of fiscal year 1979 or 1980 to the States to 
which such amoungs were originally allotted may be removed from the 
original allotment and realloted for fiscal year 1979 or 1980 (as the 
case may be) to States which have assumed primary enforcement respon
sibility by the beginning of such fiscal year. 

(6) The Administrator shall notify the State of the approval 
or disapproval of any application for a grant under this section -

(A) within 90 days after receipt of such application, or 
(B) not later than the first day of the fiscal year for which the 

grant application is made. whichever is later. 
(7) for purposes of making grants under paragraph (1) there are 

authorized to be appropriated $15,000,000 for the fiscal year ending 
June 30, 1976, $25,000,000 for the fiscal year ending June 30, 1977, 
$35,000,000 for fiscal year 1978, $45,000,000 for fiscal year 1979; 
$29,450,000 for the fiscal year ending Septem~er 30, 1980, $32,000,000 
for the fiscal year ending September 30,1981, and $34,000,000 for the 
fiscal year ending September 30, 1982. 
(1443(a)(7) amended by PL 96-63, September 6, 1979) 

(b)(l) From allotments made pursuant to paragraph (4), the Ad
ministrator may make grants to States to carry out underground water 
source protection programs. 

(2) No grant may be made under paragraph (1) unless an application 
therefor has been submitted to the Administrator in such form and manner 
as he may require. The Administrator may not approve an application 
of a State for its first grant under paragraph (1) unless he deter
mines that the State -

(A) has established or will establish within two years from the 
date of such grant an underground water source protection, and 

(B) will, within such two years, assume primary enforcement res
ponsibility for underground water sources within the State. 
No grant may be made to a State under paragraph (1) for any period 
beginning more than two years after the date of the State's first grant 
unless the State has assumed and maintaines primary enforcement 
responsibility for underground water sources within the State. 

(3) A grant under paragraph (1) shall be made to cover not more 
than 75 per centum of the grant recipient's costs (as determined 
under regulations of the Administrator) in carrying out, during the one
year period beginning on the date the grant is made, an underground 
water source protection program. 

(4) In each fiscal year the Administrator shall, in accordance 
with regulations, allot the sums appropriated for such year under 
paragraph (5) among the States on thp basis of population, geographical 
area, and other relevant factors. 

(5) For purposes of making grants under paragraph (1) there are 
authorized to be appropriated $5,000,000 for the fiscal year ending 
June 30, 1976, $7,500,000 for the fiscal year ending June, 30, 1977, 
$10,000,000 for each of the fiscal years 1978 and 1979,$47,795,000 for 
the fiscal year ending September 30, 1980, $18,000,000 for the fiscal 
year ending September 30, 19(31, and S21,000,000 for the fiscal year 
ending September 30, 1982. 
(1443 (b)(S) amended by Pl 95-63, Septembpr 6. 1979) 

S581 
[-306 



(c) For purposes of this section: 
(1) The term 'public water system superV1Slon program' means a 

program for the adoption and enforcement of drinking water regula
tions (with such variances and exemptions from such regulations under 
conditions and in a manner which is not less stringent than the con
ditions under, and the manner in, which variances and exemptions may 
be granted under sections 1415 and 1416) which are no less stringent 
than the national primary drinking water regulations under section 
1412, and for keeping records and making reports required by section 
1413 (a)(3). 

(2) The term 'underground water source protection program' means 
a program for the adoption and enforcement of a program which 
meets the requirements of regulations under section 1421 and for 
keeping records and making reports required by section 1422 (b)(l) 
(A)(ii). 

E-307 
S581 



Special Study and Demonstration Project 
Grants; Guaranteed Loans 

Sec. 1444. (a) The Administrator may make grants to any person 
for the purposes of -
(1) assisting in the development and demonstration (including 
construction) of any project which will demonstrate a new or imporoved 
method, approach, or technology for providing a dependable safe supply 
of drinking water to the public; and 

(2) assisting in the development and demonstration (including con
struction) of any project which will investigate and demonstrate 
health implications involved in the reclamation, recycling, and reuse 
of waste waters for drinking and the processes and methods for the 
preparation of safe and acceptable drinking water. Following limitations: 

(1) Grants under this section shall not exceed 66 2/3 per centum 
of the tGtal cost of construction of any facil ity and 75 per centum of 
any other costs, as determined by the Administrator. 

(2) Grants under this section shall not be made for any project 
involvin~; the construction or modification of any facilities for 
any public water system in a State unless such project has been 
approved by the State agency charged with the responsibility for safety 
of drinking water (or if there is no such agency in a State, by the 
Sta te hea 1 th authori ty) . 

(3) Grants under this section shall not be made for any project 
unless the Administrator determines, after consulting the National 
Drinking Water Advisory Council, that such project will serve a useful 
purpose relating to the development and demonstration of new or 
improved techniques, methods, or technologies for the provision of 
safe water to the public for drinking. 

(4) Priority for grants under this section shall be given where 
there are known or potential public health hazards which require 
advanced technology for the removal of particles which are too small 
to be removed by ordinary treatment technology. 

(c) For the purpose of making grants under subsections (a) and 
(b) of this section there are authorized to be appropriated $7,500,000 
for the fiscal year ending June 30, 1975; and $7,500,000 for the fiscal 
year ending June 30, 1976; and $10,000,000 for the fiscal year ending 
June 30, 1977. 

(d) The Administrator during the fiscal years ending June 30, 1975, 
and June 30, 1976, shall carry out a program of guaranteeing loans made 
by private lenders to small public water systems for the purpose of 
enabling such systems to meet national primary drinking water regu
lations (including interim regulations) prescribed under section 1412. 
No such guarantee may be made with respect to a system unless (1) such 
system cannot reasonably obtain financial assistance necessary to 
comply with such regulations from any other source, and (2) the Admin
istrator determines that any facilities constructed with a loan 
guaranteed under this subsection is not likely to be made obsolete by 
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subsequent changes in primary regulations. The aggregate amount of 
indebtedness guaranteeed with respect to any system may not exceed 
$50,000. The aggregate amount of indebtedness guaranteed under this 
subsection may not exceed $50,000,000. The Administrator shall 
prescribe regulations to carry out this subsection. 

Records and Inspections 

Sec. 1445. (a) Every person who is a supplier of water, who is 
or may be otherwise subject to a primary drinking water regulation 
prescribed under section 1412 or to an applicable underground injec
tion control program (as defined in section 1422 (c)),who is or may 
be subject to the permit requirement of section 1424 or to an order 
issued under section 1441, or who is a grantee, shall establish and 
maintain such records, make such reports, conduct such monitoring, 
and provide such information as the Administrator may reasonably re
quire by regulation to assist him in establishing regulations under this 
title, in determining whether such person has acted or is acting in 
compliance with this title, in administering any program of finan-
cial assistance under this title in evaluating the health risks of 
unregulated contaminants, or in advising the public of such risks. 

(b)(l) Except as provided in paragraph (2), the Administrator, 
or representatives of the Administrator duly designated by him, 
upon presenting appropriate credentials and a written notice to 
any supplier of water or other person subject to (A)-a national pri
mary drinking water regulation prescribed under section 1412 (B) an 
applicable underground injection control program or (C) any requirement 
to monitor an unregulated contaminant pursuant to subsection (a), 
or person in charge of any of the property of such supplier or other 
person referred to in clause (A), (B), or (C), is authorized to 
enter any establishment, facility, or other property of such supplier 
or other person in order to determine whether such supplier or other 
person has acted or is acting in compliance with this title, in
cluding for this purpose, inspection, at reasonable times, of records, 
files, papers, processes, controls, and facilities, or in order to 
test any feature of a public water system, including its raw water 
source. The Administrator or the Comptroller General (or any represen
tative designated by either) shall have access for the purpose of 
audit and examination to any records, reports, or information of a 
grantee which are required to be maintained under subsection(a) or 
which are pertinent to any financial assistance under this title. 

(2) No entry may be made under the first sentence of paragraph 
(1) in an establishment, facility, or other property of a supplier 
of water or other person subject to a national primary drinking water 
regulation if the establishment, facility, or other property is 
located in a State which has primary enforcement responsibility 
for public water systems unless, before written notice of such 
entry is made, the Administrator (or his representative) notifies the 
State agency charged with responsibility for safe drinking water 
of the reasons for such entry_ The Administrator shall, upon showing 
by the State agency that such an entry will be detrimental to the 
administration of the State's program of primary enforcement res
ponsibility, take such showing into consideration in determining 
whether to make such entry. No State agency which receives notice 
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under this paragraph of an entry proposed to be made under paragraph 
(1) may use the information contained in the notice to inform the 
person whose property is proposed to be entered of the proposed 
entry; and if a State agency so uses such information, notice to the 
agency under this paragraph is not required until such time as the 
Administrator determines the agency has provided him satisfactory 
assurances that it will no longer so use informatior contained in a 
notice under this paragraph. 

(c) Whoever fails or refuses to comply with any requirement 
of subsection (a) or to allow the Administrator, the Comptroller 
General, or representatives of either, to enter and conduct any audit 
or inspection authorized by subsection (b) may be fined not more than 
$5,000. 

(d)(l) Subject to paragraph (2), upon a showing satisfactory to 
the Administrator by any person that any information required under 
this section from such person, if made public, would divulge trade 
secrets or secret processes of such person, the Administrator sball 
consider such information confidential in accordance with the purposes 
of section 1905 of title 18 of the United States Code. If the 
applicant fails to make a showing satisfactory to the Administrator, 
the Administrator shall give such applicant thirty days' notice before 
releasing the information to which the application relates (unless the 
public health or safety requires an earlier release of such informa-
t i on) . 

(2) Any information required under this section (A) may be dis
closed to other officers, employees, or authorized representatives 
of the United States concerned with carrying out this title or to 
committees of the Congress, or when relevant in any proceeding under 
this title, and (8) shall be disclosed to the extent it deals with the 
level of contaminants in drinking water. For purposes of this sub
section the term 'information required under this section' means any 
papers, books, documents, or information, or any particular part 
thereof, reported to or otherwise obtained by the Administrator under 
this section. 

(e) For purposes of this section, (1) the term Igrantee' means 
any person who applies for or receives financial assistance, by grant, 
contract, or loan guarantee under this title, and (2) the term 
'person' includes a Federal agency. 

National Drinking Water Advisory Council 
Sec. 1446. (a)(l) There is established a National Drinking t~ater 

Advisory Council which shall consist of fifteen members appointed by 
the Administrator after consultation with the Secretary. Five members 
shall be appointed from the general pUblic; five members shall be ap
pointed from appropriate State and local agencies concerned with water 
hygiene and public water supply; and five members shall be appointed 
from representatives of private organizations or groups demonstrating 
an active interest ;n the field of water hygiene and public water 
supply. Each member of the Council shall hold office for a term of 
three years, except that -

(l) any member appoi nted appoi nted to fi 11 a vacancy occurri n9 
prior to the expiration of the term for which his predecessor was 
appointed shall be appointed for the remainder of such term; and 
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(2) the terms of the members first taking office shall expire as 
follows: Five shall expire three years after the date of enactment 
of this title, five shall expire two years after such date, and five 
shall expire one year after such date, as designated by the Admin
istrator at the time of appointment. 
The members of the Council shall be eligible for reappointment. 

(b) The Council shall advise, consult with, and make recommenda
tions to, the Administrator on matters relating to activities, func
tions, and policies of the Agency under this title. 

(c) Members of the Council appointed under this section shall, 
while attending Ineetings or conferences of the Councilor otherwise 
engaged in business of the Council, receive compensation and allow
ances at a rate to be fixed by the Administrator, but not exceeding 
the daily equivalent of the annual rate of basic pay in effect for 
grade GS-18 of the General Schedule for each day (including travel
time) during which they are engaged in the actual performance of 
duties vested in the Council. While away from their homes or regular 
places of business in the performance of services for the Council, mem
bers of the Council shall be allowed travel expenses, including per 
diem in lieu of subsistence, in the same manner as persons employed 
intermittently in the Government service are allowed expenses under 
section 5703(b) of title 5 of the United States Cod~. 

(d) Section l4(a) of the Federal Advisory Committee Act (relating 
to termination) shall not apply to the Council. 

Federal Agencies 
Sec. 1447. (a) Each Federal agency (1) having jurisdiction over 

any federally owned or maintained public water system or (2) engaged 
in any activity resulting, or which may result in, underground injection 
which endangers drinking water (within the meaning of section 1421 (d) 
(2) shall be subject to, and comply with, all Federal, State, and local 
requirements, administrative authorities, and process and sanctions 
respecting the provision of safe drinking water and respecting any 
underground injection program in the same manner, and to the same ex
tent, as any nongovernmental entity. The preceding sentence shall 
apply (A) to any requirement whether substantive or procedural (includ
ing any recordkeeping or reporting requirement, any requirement res
pecting permits, and any other requirement whatsoever), (8) to the 
exercise of any Federal, State, or local administrative authority, 
and (C) to any process or sanction, whether enforced in Federal, State, 
or local courts or in any other manner. This subsection shall apply, 
not withstanding any immunity of such agencies, under any law or rule 
of law. No officer, agent, or employee of the United States shall 
be personally liable for any civil penalty under this title with 
respect to any act or omission within the scope of his official duties. 

(b) The Administrator shall waive compliance with subsection (a) 
upon request of the Secretary of Defense and upon a determination by 
the President that the requested waiver is necessary in the interest 
of national security. The Administrator shall maintain a written record 
of the basis upon which such waiver was granted and make such record 
available for in camera examination when relevant in a judicial pro
ceeding under this title. Upon the issuance of such a waiver, the Ad
ministrator shall publish in the Federal Register a notice that the 
waiver was granted for national security purposes, unless, upon the 
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request of the Secretary of Defense, the Administrator determines to 
omit such publication because the publication itself would be con
trary to the interests of national security, in which event the 
Administrator shall submit notice to the Armed Services Committee of 
the Senate and House of Representatives. 

(c)(l) Nothing in the Safe Drinking Water Amendments of 1977 shall 
be construed to alter or affect the status of American Indian lands 
or water rights nor to waive any sovereignty over Indian lands guar
anteed by treaty or statute. 

(2) For the purposes of this Act, the term 'Federal agency' shall 
not be construed to refer to or include any American Indian tribe, 
nor to the Secretary of the Interior in his capacity as trustee of 
Indian lands. 

Judicial Review 
Sec. 1448. (a) A petition for review of -
(1) action of the Administrator in promulgating any national 

primary drinking water regulation under section 1412, 
any regulation under section 1413{b)(1), any 

regulation under section 1414(c), any regulation for State underground 
injection control progralns under section 1421, or any general regu
lation for the administration of this title may be filed only in the 
United States Court of Appeals for the District of Columbia Circuit; and 

(2) action of the Administrator in promulgating any other regula
tion under this title, issuing any order under this title, or making 
any determination under this title may be filed only in the United 
States court of appeals for the appropriate circuit. 
Any such petition shall be filed within the 45-day period beginning 
on the date of the promulgation of the regulation or issuance of 
the order with respect to which review is sought or on the date of the 
determination with respect to which review is sought, and may be 
filed after the expiration of such 45-day period if the petition is 
based solely on grounds arising after the expiration of such period. 
Action of the Administrator with respect to which review could have 
been obtained under this subsection shall not be subject to judicial 
review in any civil or criminal proceeding for enforcement or in any 
civil action to enjoin enforcement. 

(b) The United States district courts shall have jurisdiction of 
actions brought to review (1) the granting of, or the refusing to 
grant, a variance or exemption under section 1415 or 141 or (2) the re
quirements of any schedule prescribed for a variance or exemption under 
such section or the failure to prescribe such a schedule. Such an 
action may only be brought upon a petition for review filed with the 
court within the 45-day period beginning on the date the action sought 
to be reviewed is taken or, in the case of a petition to review the 
refusal to grant a variance or exemption or the failure to prescribe 
a schedule, within the 45-day period beginning on the date action 
is required to be taken on the variance, exemption, or schedule, as the 
case may be. A petition for such review may be filed after the 
expiration of such period if the petition is based solely on grounds 
arising after the expiration of such period. Action with respect 
to which review could have been obtained under this subsection shall 
not be subject to judicial review in any civil or criminal proceeding 
for enforcement or in any civil action to enjoin enforcement. 
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(c) In any judicial proceeding in which review is sought of a 
determination under this title required to be made on the record 
after notice and opportunity for hearing, if any party applies to 
the court for leave to adduce additional evidence and shows to the 
satisfaction of the court that such additional evidence is material 
and that there were reasonable grounds for the failure to adduce 
such evidence in the proceeding before the Administrator, the court 
may order such additional evidence (and evidence in rebuttal thereof) 
to be taken before the Administrator, in such manner and upon such 
terms and conditions as to the court may deem proper. The Admin
istrator may modify his findings as to the facts, or make new find
ings, by reason of the additional evidence so taken, and he shall 
file such modified or new findings, and his recommendation, if any, 
for the modification or setting aside of his original determination, 
with the return of such additional evidence. 

Citizen's Civil Action 
Sec. 1449. (a) Except as provided in subsection (b) of this 

section, any person may COnIDlenCe a civil action on his own behalf -
(1) against any person (including (A) the United States, and (B) 

any other governmental instrumentality or agency to the extent 
permitted by the eleventh amendment to the Constitution) who is alleged 
to be in violation of any requirement prescribed by or under this title, 
or 

(2) against the Administrator where there is alleged a failure 
of the Administrator to perform any act or duty under this title 
which is not discretionary with the Administrator. 
No action may be brought under paragraph (1) against a public water 
system for a violation of a requirement prescribed by or under this 
title which occurred within the 27-month period beginning on the first 
day of the month in which this title is enacted. The United States 
district courts shall have jurisdiction, without regard to the amount 
in controversy or the citizenship of the parties, to enforce in an 
action brought under this subsection any requirement prescribed by 
or under this title or to order the Administrator to perform an act 
or duty described in paragraph (2), as the case may be. 

(b) No civil action may be commenced -
(1) under subsection (a)(l) of this section respecting violation 

of a requirement prescribed by or under this title -
(A) prior to sixty days after the plaintiff has given notice of 

such violation (i) to the Administrator, (ii) to any alleged violator 
of such requirement and (iii) to the State in which the violation occurs, or 

(B) if the Administrator, the Attorney General, or the State has 
commenced and is diligently prosecuting a civil action in a court of 
the United States to require compliance with such requirement, but in 
any such action in a court of the United States any person may inter
vene as a matter of right; or 

(2) under subsection (a)(2) of this section prior to sixty days 
after the plaintiff has given notice of such action to the Administrator. 
Notice required by this subsection shall be given in such manner as 
the Administrator shall prescribe by regulation. 

(c) In any action under this section, the Administrator or the 
Attorney General, if not a party may intervene as a matter of right. 
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No person may commence a civil action under subsection 1415 or 1416 
for a variance or exemption, unless such person shows to the satis
faction of the court that the State has in a substantial number of 
cases failed to prescribe such schedules. 

(d) The court, in issuing any final order in any action brought 
under subsection (a) of this section, may award costs of litigation 
(including reasonable attorney and expert witness fees) to any party 
whenever the court determines such an award is appropriate. The 
court may, if a temporary restraining order or preliminary injunc
tion is sought, require the filing of a bond or equivalent security 
in accordance with the Federal Rules of Civil Procedure. 

(e) Nothing in this section shall restrict any right which any 
person (or class of persons) may have under any statute or common 
law to seek enforcement of any requirement prescribed by or under this 
title or to seek any other relief. Nothing in this section or in 
any other law of the United States shall be construed to prohibit, ex
clude, or restrict any State or local government from -

(1) bringing any action or obtaining any remedy or sanction in any 
State or local court, or 

(2) bringing any administrative action or obtaining any administra
tive remedy or sanction, against any agency of the United States 
under State or local law to enforce any requirement respecting the 
provision of safe drinking water or respecting any underground 
injection control program. Nothing in this section shall be construed 
to authorize judicial review of regulations or orders of the Admin
istrator under this title, except as provided in section 1448. For 
provisions providing for application of certain requirements to such 
agencies in the same manner as to nongovernmental entities, see section 
1447. 

General Provisions 
Sec. 1450. (a) (1) The Administrator is authorized to prescribe 

such regulations as are necessary or appropriate to carry out his 
functions under this title. 

(2) The Administrator may delegate any of his functions under 
this title (other than prescribing regulations) to any officer or 
employee of the Agency. 

(b) The Administrator, with the consent of the head of any other 
agency of the United States, may utilize such officers and employees 
of such agency as he deems necessary to assist him in carrying out 
the purposes of this title. 

(c) Upon the request of a State or interstate agency, the Admin
istrator may assign personnel of the Agency to such State or inter
state agency for the purposes of carrying out the provisions 
of this title. 

(d) (1) The Administrator may make payments of grants under this 
ti tIe (after necessary adjustment on account of previously made 
underpayments or overpayments) in advance or by way of reimbursement, 
and in such installments and on such conditions as he may determine. 

(2) Financial assistance may be made available in the form of 
grants only to individuals and nonprofit agencies or institutions. 
For purposes of this paragraph, the term 'nonprofit agency or insti
tution' means an agency or institution no part of the net earnings of 
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which inure, or may lawfully inure, to the benefit of any private 
shareholder or individual. 

(e) The Administrator shall take such action as may be necessary 
to assure compliance with provisions of the Act of March 3, 1931 
(known as the Davis-Bacon Act; 40 U.S.C. 276a-276a(5)). The Secre
tary of Labor shall have, with respect to the labor standards 
specified in this subsection, the authority and functions set forth 
in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64 Stat. 
1267) and section 2 of the Act of June 13, 1934 (40 U.S.C. 276c). 

(f) The Adminstrator shall request the Attorney General to appear 
and represent him in any civil action instituted under this title to 
which the Administrator is a party. Unless, within a reasonable 
time, the Attorney General notifies the Administrator that he will ap
pear in such action, attorneys appointed by the Administrator shall 
appear and represent him. 

(g) The provisions of this title shall not be construed as af
fecting any authority of the Administrator under part G of title III 
of this Act. 

(h) Not later than April 1 of each year; the Administrator shall 
submit to the Committee on Commerce of the Senate and the Committee 
on Interstate and Foreign Commerce of the House of Representatives 
a report respecting the activities of the Agency under this title 
and containing such reco~nendations for legislation as he considers 
necessary. The report of the Administrator under this subsection 
which is due not later than April 1, 1975, and each subsequent report 
of the Administrator under this SUbsection shall inr:1ude a statement 
on the actual anticipated cost to public water systems in each State 
of compliance with the requirements of this title. The Office of 
Management and Budget may review any report required by this subsection 
before its submission to such committees of Congress, but the Office 
may not revise any such report, require any revision in any such 
report, or delay its submission beyond the day prescribed for its 
submi ss i on ~ and may sublili t to such cOllllni ttees of Congress its cOlnments 
respecting any such report. 

(i)(l) No employer Illay discharge any employee or otherwise dis
criminate against any employee with respect to his compensation, 
terms, conditions, or privileges of employment because the employee 
(or any person acting pursuant to a request of the 2mployee) has -

(A) commenced, caused to be commenced, or is about to commence 
or cause to be commenced a proceeding under this title or a proceed
ing for the administration or enforcement of drinking water regula
tions or underground injection control programs of a State, 

(B) testified or is about to testify in any such proceeding, or 
(C) assisted or participated or is about to assist or participate 

in any manner in such a proceeding or in any other action to carry out 
the purposes of this title. 1I(2)(A) Any employee \>Jho believes that he 
has been discharged or otherwise discriminated against by any person 
in violation of paragraph (1) may, within 30 days after such violation 
occurs, file (or have any persoll file on his behalf) a complaint with 
the Secretary of Labor (hereinafter in this subsection refet'red to as 
the 'Secretary') allegin~J such discharge Ot~ disCt~illlination. U;)OI1 

receipt of such a cOl1lplaint\ the Secretary shall notify the pefson 
named in the complaint of the filing of the complaint. 
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(8)(i) Upon receipt of a cOlI1~laint filed under subparagraph 
(A), the S~)cretary shall conduct an investigation of the v'jolatioll 
alleged in the complaint. Within JO days of thp t~eceipt of such 
complaint, the Secretary shcJll complete such investigation and shdl I 
notify in \Jriting the complainant (and any person acting in his behalf) 
and the pet'son alleged to have cOlllmitted such violat.ion of the re-
sults of the investigation conducted pursuant to this subparagraph. 
l~ithin 90 days Of the receipt of such complaint the Secreta}~y shall, 
unless the proceeding on tl1e complaint is terminated by the Secretary 
on the basis of a settlement entered into by the Secretary and the 
person alleged to have committed such violation, issue an order either 
providing the relief prescribed by clause (ii) or denying the comp-Iaint. 
An order of the Secretary shall be I,lade on the record after notice 
and opportunity for agency hearing. The Secretary may not enter 
into a settlement terminating a proceeding on a complaint without the 
participation and consent of the complainant. 

(ii) If in response to a cOlllplaint filed under subparagraph (A) the 
Secretary determines that a violation of paraqraph (1) has occurred, 
the SecretJry shall order (I) the person who committed such violation 
to take affirmative action to abate the violation, (II) such person to 
rei ns ta te the comp 1 a i nant to his formet~ pos it i on together wi th the 
compensation (including back pay), terms, conditions, and privileges 
of his employment, (III) compensatory damages, and (IV) \'Jhere appropridte, 
exemplar'y damages. If such an Q)~det~ is issued, the Secn~tary, at the 
request of the complainant, shall assess against the persoll against 
whom the order is issued a SUlll equal to the aggregate amount of all 
costs and expenses (including attorneys' fees) reasonably incurred, 
as determined by the Secretary, by the cOllll-llainant for, Ot~ in connection 
with, the bringing of the complaint upon which the order was issued. 

(3)(A) Any person adversely affected or aggriev2d by an order 
issued under paragraph (2) may obtain review of the order in the 
United States Court of Appeals for the circuit in which the violation, 
with respect to which the order was issued, allegedly occurred. The 
petition for review must be filed within sixty days from the issuance 
of the Secretary's order. Revie\'J shall conform- to chapter 7 of title 
5 of the United States Code. The commencement of proceedings under 
this subparagraph shall not, unless ordered by the court, operate as 
a stay of the Secretary's order. 

(8) An order of the Secretary with respect to which review could 
have been obtained under subparagraph (A) shall not be subject to judi
cial review in any criminal or othet~ civil iJroceeding. 

(4) Wrenever a person has failed to comply with an order issued 
under parcgraph (2)(8), the Secretary shall file a civil action in 
the Unitec- States District Court for the district in which the violdtion 
was found to occur to enforce such ordet~. In actions brought under 
this fJara~:raph, the district courts shall have jurisdiction to grant 
all a p p ro I' ria t ere 1 i e fin c 1 u din g, but not 1 i rn i ted to, i n j u n c t i v e t~ eli e f .. 
com~ensatlry, and exel~lplary damages. Civil actions filed under this 
paragraph shall be heard and decided expeditiously. 

(5) Ary nondiscretionary duty imposed by this section is enforce
able in mdndamus proceeding brought under section 1361 of title 28 
of the Un ted States Code. 

(6) Pcragraph (1) shall not apply with t~espect to any er.:ployee \-lilO, 
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acting without direction from his employer (or the employer's agent), 
deliberately causes a violation of any requirement of this title. 

(b) Section 2(f) of the Public Health Service Act is amended by 
inserting "(1)" after lIexcept that ll and by inserting before the semi
colon at the end thereof the following:", and (2) as used in title 
XIV such term includes Guam, American Samoa, and the Trust Territory 
of the Pacific Islands". 

Rural Water Survey 
Sec. 3 (a) The Administrator of the Environmental Protection 

Agency shall (after consul tation with the Secretary of Agri'cul ture 
and the several States) enter into arrangements with public or pri
vate entities as may be appropriate to conduct a survey of the quan
tity, quality, and availability of rural drinking water supplies. Such 
survey shall include, but not be limited to, the consideration of the 
number of residents in each rural area -

(1) presently being inadequately served by a public or private 
, drinking water supply system, or by an individual home drinking water 

supply system; 
(2) presently having limited or otherwise inadequate access to 

drinking water; 
(3) who, due to the absence of inadequacy of a drinking water 

supply system, are exposed to an increased health hazard; and 
(4) who have experienced incidents of chronic o~ acute illness, which 

may be attributed to the absence or inadequacy of a drinking water 
supply system. 

(b) Such survey shall be completed within eighteen months of the 
date of enactment of this Act and a final report thereon submitted, not 
later than six months after the comp1etfon of such survey, to the Pres
ident and to the Congress. Such report shall include recommendations 
for improving rural water supplies. 

(c) There are authorized to be appropriated to carry out the 
provisions of thii'section $1,000,000 for the fiscal year ending 
June 30, 1975; $2,000,000 for the fiscal year ending June 30, 1976; 
$1,000,000 for the fiscal year ending June 30, 1977; and $1,000,000 
for each of fiscal years 1978 and 1979. 

Bottled Drinking Water 
Sec. 4 Chapter IV of the Federal Food, Drug, and Cosmetic Act is 

amended by adding after section 409 the following new section: 
Bottled Drinking Water Standards 

Sec. 410. Whenever the Administrator of the Environmental Pro
tection Agency prescribes interim or revised national primary drink
ing water regulations under section 1412 of the Public Health Service 
Act, the Secretary shall consult with the Administrator and within 180 
days after the promulgation of such drinking water regulations either 
promulgate amendments to regulations under this chapter applicable to 
bottled drinking water or publish in the Federal Register his reasons 
for not making such amendments. 
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